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Tachnical  and  Bibliogriphk  NotM  /  NotM  tMhniquM  at  bibliogri|ilik|iMl 


Th*  Imtituta  ha*  attamptad  to  olHain  tha  bait  original 
Qopy  arailabi*  for  filming.  Faaturas  of  this  oofiy  which 
may  ba  UMiOaraiihically  uniqua,  ««hMi  may  altar  any 
of  tha  imagai  in  tha  raproduction,  or  which  may 
•ignificantly  changa  tha  usual  method  of  filming,  ara 
chadcad  below. 


□  Coloured  eovtin/ 
Couvartura  da  eoulavr 

□  Covers  damegad/ 
CouwartUre  andommagie 

□  Covers  restored  and/or  lartlinatad/ 
Couvarture  rastaurte  at/ou  pdliculte 

□  Cover  title  missing/ 
Le  titre  de  eouverture  manque 
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□  eotoiired  plates  and/or  illustratkms/ 
flenches  et/ou  illustrations  en  oouleur 
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Bound  with  other  malarial/ 
ReM  avee'd'autnis  documents 


0Ti^t  binding  mey  cause  shadovM  or  distortion 
ehmg  interior  mi^/ 

U  reliure  serrte  peut  CMiser  1^  i'omhre  oo  de  le 
dbtorsion  le  long  de  la  marge  intMeure 

□  Bhmk  leeves  addad  during  restoration  may 
within  the  text  Whenever  possible,  these  hew 
been  omitted  from  filming/ 
\     II  sepeut  que  certaines  pages  blinches«iout«es 
tors  d'une  restauradon  appareissent  dam  le  texte, 
•  meis.  torsquc  cela  Mait  possible,  oes  pages  n'ont 
pasMfihntes. 


L'4nstitut  e  microfilm*  le  meilleur  exempleire  qu'il 
lui  e  M  possible  de  se  procurer.  Les  details  de  eet 
eneilipleire  qui  sont  peut-ltre  uniques  du  point  de  vue 
biMtographique,  qui  peuvent  modifier  ium  Mkege 
reproduite.  ou  qui  peuvent  exiger  une  nSdHicetion 
dens  le  mMiode  f^ormale  de  fiknege  sont  hidiquAs 
ei-dessous.  ,       m  " 
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□  Coloured  pages/ 
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□  Continuous  pagination/ 
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Elndudas  indexfes)/        / 
ComprendunfdM)  index 

TMe  on  heifder  taken  from:/ 
;     Le  titre  del'en-tttaproviant: 


pageof  issue/ 
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□  Masthead/ 
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This  item  is  fibned  at  the  reduction  ratio  checked  betow/ 
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Thft  eopv  fijihtd  h«r«  has  b««fv  raproduead  thanks 
to  t^a  oaniroaity  of: 

Lw  Library, 

lln1v«r»1ty,of  Vestem  Qntarlo. 

■     •.  '  -  ■     •  '  s 

Tha  imaflaa  appaaring  hara  acatha  baat  qualhy 
'poaaibia  conaidaring  tha  condition  and  lagibility 
of  tha  original  copy  and  in  Itaaping  with  tha 
filming  Contract  apacificationa. 


Original  copiaa  in  printad  papar  eovara  ara  flimad 
baginning  with  tha  front  covar  and  anding  an 
tho^laat  paga  with  a  printad  or  illuatratad  impraa- 
•ion.  or  tha  back  covar  whan  approprlata.  All 
othar  original  copiaa  a#«  filmad  baginnlh^  on  tha 
firat  paga  with  a  printad  or  illuatratad  impraa- 
aion.  and  anding  on  tha  laat  paga  with  a  printad 
or  illuatratad  impraaaion. 


Tha  laat  racordad  frama  on  aach  microficha 
•hall  contain  tha  symbol  «» (moaning  "CON- 
TtNUEO"),  or  tha  symbol  ▼  (moaning  "END"). 
Whichavar  appliaa. 

Mapa.  plataa.  charta,  ate,  may  ba  filmad  at 
diffarant  raduction  ratios.  Thosa  too  liVga  to  ba 
antiraly  includad  in  ona  axpoaura  ara  filmad 
baginning  -in  tha  uppar  laft  hand  comar.  laft  to 
right  and  top  to  bottom,  aa  many  framaa  aa 
raquirad.  Tha  following  diagrama  illuatrata  tha 
mathod:  <       ■      . 


L'axampiaira  film4  fut  raproduit  grlca  i  la 
g4ni>ositA  da: 

,  Laa  Library, 

'  Util varsity  of  Hastam  Ontario. 
,.7     ■  ,  ; 

laa  ifi^aooji  suh/antaa  ont  4tA  raproduitas  avac  la 
plua  grand  soin.  com||ta  tanu  da  la  condition  at 
da  la  nattati  da  lanampiaira  ^ilm*.  at  an 
cOnforrhit4  avac  laa  eonditiona  du  contrat  da 
^ilmaga. 

Laa  aMamplairaa  originaux  dont  la  couvartura  an 
papiar  aat  imj»rim4a  sont  fiimAa  an  comman<:ant 
par  la  pramiar  plat  at  91%  tarminant  soit  par  la 
darnlAra  paga  qui  comporta  una  amprainta 
d'impraaalon  ou  d'illuatration,  aoit  par  ia  sacond 
plat,  aalon  la  caa.  Toua  laa  autraa  axampiairas 
originaux  aont  filmia  an  cofhmon^ant  par  la 
pramiAra  paga  qui  compOrta  una  amprainta 
d'impraaalon  ou  d'illuatratiOft  at  mti  tarminant  par 
la  darniira  paga  qui  comporta  una  talla 
amprainta.  '    \  \ 


Un  daa  symbolaa  auivanta  apparatthi^sur  la 
dmtnl^f  imaga  da  chaqua  microficha\saion  Ta 
caa:  la  symbola  ««»>  signifia  "A  SUIVR^'.  la 
jsymboia  ▼  signifia  "FIN". 
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kaa  cartaa,  planchaa.  tablaaux.  ate.  pauvant  «tra 
filmda  A  daa  taux  da  rAduction  diffArants. 
Loraqua  la  documant  aat  trap  grand  pour  Atra 
raproduit  an  un  saul  clichA.  il  aat  filmA  A  partir 
da  I'angia  supAriaur  gaucha.  da  gaucha  A  droita. 
at  da  haut  an  baa.  99*  pranant  la  nbmbra 
d'iifiagaa  nAcaaaaira.  Laa  diagrammas  suivants 
illijstrant  la  mAthoda. 
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/     CASES  REI>0RTK1)  JN  VOLS.  Mil 

Which  HAVB- »BO,  CAHBIED  rUIWHKR. 

[a  C.  «fe«  to  Monjm.1  La^  Report.  Superior  .Court  Bene,  ,  Q.  fi.  to 
Montreal  Law  Report.,  Queetfa  Bench  Series.] 

Banqueju  Peuge^^Exebange  Bank  of  Canada.  1  S.C.  'm.^a.  in  .^ 

^""1  aB^S^ 'S;  Ph*nn«euUq«e,  1  ac.  486;  ^ve^ed  in  appeal 
2  Q.B.  362;  Jt,  in  appeal  oonfirmwl  by  Supreme  Court,  lo  hTm. 

Camley  r.  Bradat^t  Ca,  2  ac.  33 ; "ionfd.  in  annea]  3  O  R  «I 
Can«,j.Sbippjn,a.„.Mai,  ^Wng  *  I^bSrS^s^^'^S;  «,nrd; 

Oity  .  Perrault,  1  aC.  ,3,  ;'conflrmit'^Je.IjJay^^«  m, 
Cie.  de  Navigafion  de  Longueuil  v.  Cit6  de  Monti^To  s'f'  i«  •     '  «  • 
appeal,  3  Q.B.  172.  v  -^onweal,  ^  8.C.  18 ;  confd.  m 

Cuthtwrt  V.  Jones,  2  S.C.  23  ;  confirmed  in  appeal,  2  Q.B.  44. 

[— **fleemaraia  v.  Kckon,  1  «.G  185 ,  confirmed  in  Review  1  S  r  477 
Dionne  v.  Canadian  Pacific  Bailwav  Co   1  s  r  Vm        «       1  .  * 

June  30, 1886.         '^  ""'"""y  *^' ^  ^C- 168 ;  confirmed  in  Review, 

Elliotr.Ix)rd,iaG443;oonld.inappeal,3Q.R27a        ^'^5"    - 
Exchange  Bank  t^.  Canadian/Bank  of  Commerce  1  8  r  99ii . 

appeal,  2  g.B.  476.  ^mmerce,  1  B.C.  225 ;  r«venwKi:in . 

Ftmmier  r.  Legen  1  aC  360 ;  confirmed  in  appeal,  3  Q.B.  124.  > 

awon  r.  M.  p.  &  R  Ry.  Co,,  1  f^C.  69 ;  modified  in  appea^l  Q.B.  351. 
Jodoin  t.  A«5hamb«al4, 1  ac.  323 ;  reversed  in  appeal  S^B  1 

g««nd),2aGr'  *  ^^  ^^'  "»^««^  *"  ^view  (to  another 
I^he^N^  British  AM.  In.  C./l._^^^^ 

,^.  Gentral  Vermont  BR.,  i  an  4.«n\--„«^_j  . 
Uve^^jgneanlt,  1  aC  ^i^^iS^'^J^^  ^• 

M<JGimvnor  r.  Watt,  ad  160;  confd.  iZappeZs  Q.B.  2^9 
Menard,  Jh re. &  DeamartMii  vSr  ^ii       2^      ,         * 

1^.  .llJI^f^"'.  2^<^J30;  rearmed  in  Review,  Jane  12. 
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««:  i°^>..i:;i.;i^^;;ca.S;^'gls- 


+ 


-^ 


\ 


**^  O^KH  CARRIED   FURTHKrf.\ 

Merrill  v.  Griffin,  1  SiC.  335 ;  confirmed  in  appeal.  8  Q.B.  isb: 
Mlnogiie  r.  Quebec  Fire  Am.  Ca,  1  S.C,  417 ;  copfd.  in  Review  1  8  C  478 
Mitchell  V.  Mitchell,  3  S.a  31 ;  reversed  in  ip^K  '  \ 

Mobon  A  U'mbe,  1  S.C.  m ;  confirmed  in  appeal,  2  Q.B.  381 .      ^ \- 

Nprdheimer  r.  Leclaire,  2  S.Q.  II ;  reven^  in  appeal,  2  Q.B.  44« 

Normandin  v.  Berthiaume,  1  P.G-393;  confirmed  ill  appeal,  Jan.  21, 1887. 

Pickford  V.  Dkrt,  3  8.0.  424 ;  i^^raed  in  appeal. 

RoBB  p.  Steams,  1  aC.  448 ;  confirmed  in  appeal,  2  Q.  B.  37!>. 

Ste.  Cun<?gondo  f.  Course!,  1  &C.  214*;  confirmed  in  apical,  1  Q.B.  31>I. 


n-nlt  :^m  L  .!^      *:  ""*"  ""^'***'  *"  pending  in  ap,»al.  an.l  the 

result  will  be  reported  in  ,lue  course.    The  editor  begs  to  be  informed  of 
any  omission  which  may  be  observed  in  the  above  hsL      -       "^"""^^  °' 


lVm«««i.-Page  18^,  in  Boitvert  v.  /ofcn«m,  Mathieu,  J.,  dissented. 
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ew,  I  8.C.  478. 

1. 44«.  ^. 

Jan.  21, 1887. 
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REPORTS  OF  CASES 

\  DECIDED  IN  THE  — 

SUPERIOR  UOURT  AND  COURt'  OF  RJEKTlEW, 

SUPERIOR  COURT. 
^  ,'  A        November  24,  1886. 

■■■■■-  ,     >  ■■      ' 

CpfB«i  Torrance,  J.  / 

^ESCHAkPS  V.  LEGER  and  BONHOMME. 

Promisson,  nfte^  Endorsers-Agreement  between  the  parties- 
Evidence. 

""'hrn«.r.;;?'°°  ^*'**"  **'*•*'•  ^  *  P^^iwory  note,  that  the  trne 
hf  St  H  •«'^°'«°*  °f  *he  parties  should  be  carried  info  effect. 
HV^^^t  "•^""•*««=«'  *t  *«  ti-ne  of  the  trana^rtion  may  be 
estabhahed  by  parol  evidence,  and  it  may  be  shown  that  an  endor*^ 
whow  name  appean  below  that  of  the  payee,  really  endorsed  before 
the  latter,  as  surety  for  the  maker  to  the  payee,  although  the  Wme 
of  the  payee  appears  on  the  note  as  the  first  endorBer.(»)        '/ 

Action  on  a  note  for  $115  against  mi&er  and  endorser. 

Leger,  the  maker,  did  not  contest.    Bonhomme^leaded 
that  a  few  days  before  the  Ist  February,  4884^  havinir 
sold  to  the  other  defendant,  Leger,  a  light  waggon,  he  r^ 
quired  from  him  in  payment  «  promissory  nbte,  with  a 
sokent  surety  or  indorser;  that  in  furtherance  of  this, 
Leger  made,  m  favour  of  Bonhomme,  the  notSin  question/ 
duly  mdorsed  by  pontiff,  in  favour  of  Bo4omme,  an 
delivered  the  same  id  Bonhomme,  who  becime  the  holde) 
and  proprietor :   that  about  eight  months  afterwards.  Bo 
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homme,  requiring  a  discount,  transferred  the  note  to  the 
Banqne  Jacques-Cartier,  at  its  Beauharnois  branch;  then 
and  there  indorsing  it  in  favour  of  the  Bank,  and  at  its 
request,  and  not  in  favour  of  Deschamps,  who  had  long 
been  indorser  atad  surety  for  Leger,  in  favour  of  Bonhom- 
me ;  that  notwithstanding  the  name  of  Bonhomme  is 
written  first  on  the  back  of  the  note,  he  is  not  respon- 
sible for  the  payment  to  the  plaintiff,  inasmuch  as  the 
latter  was,  long  before,  the  surety  of  said  Leger,  as  regards 
the  defendant  Bonhomme,  and  that  he  became  voluntarily 
and  knowingly  guarantor  of  Leger,  in  favour  of  Bonhom- 
me, by  indorsing  the  note,  and  nearly  eight  months  before 
it  was  transferred  to  the  Bank  and  befote  it  was  in- 
dorsed by  Bonhomme  in  favour  of  the  Bank :  that  the 
name  of  Bonhomme  was  only  written  first,  in  order  to  sa-. 
tisfy  the  exigences  oi^  the  bank,  which  required  that  the 
name  of  the  payee  should  be  written  at  the  head  of  the 
indorsers  :  that  Bonhomme  never  indorsed  in  favour  of 
Deschamps,'  and  Deschamps  did  not  indorse  the  note  on 
the  guarantee  of  the  indorsement  of  Bonhoinme,  seeing 
that  no  name  was  Written  before  that  of  plaintiff  when 
he  indorsed  said-note  as  surety 'of  Leger:"  that  tke  two 
signatures  of  Bonhomme  were  placed  at  the  head  of  the 
indorsements  for  the  guarantee  of  the  Bank,  and  noti  to 
modify  the  guarantee  already  given  to  Bonhomme  by 
Deschamps,  by  his  indorsement:  that  it  is  false  thAt 
Bonhomme  transferred  the  note  to  Deschamps,  seeing 
that  plaintiff,  long  before  the  name  of  Bonhomme  was 
put  on  the  back  of  the  note,  had  himself  indorsed  the 
note  in  favour  of  Bonhomme,  and  it  was  only  eight 
months  after  the  indorsement  by  Deschamps  a^  surety  of 
Leger  in  favour  of  Bonhomme,  that  the  latter  indorsed 
the  note  to  the  Bank. 

The  plaintiff  answered  by  denying  the  allegations  of 
the  plea,  and  said  that  he  would  never  have  indorsed 
the  note  if  it  had  not  been  previously  indorsed  by  the 
defendants,  that  when  he  indorsed  it,  it  had  already 
been  indorsed  by  the  defendants:  that' the  plaintiff 
'pSlfl^SreldTK'lolfWW'^wmm^SKn^r^^^ 
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antB,   and  in  order  to  enable    them  to   obtain  money 
from  the  bank;  that  plaintiff  never  made  himself  suretv 
of  Leger ;  that  after  the  making  of  the  note,  and  its  in.- 
dorsement  by  Bonhomme  and  Desohamps,  the  latter  left 
it  with  Bonhomme,  in  order  that  he  might  eniov  the 
amount  of  the  note  till  it  fell  due;  that  plaintiff  would 
never  have  indorsed  the  note,  if  Bonhomme  had  not  al- 
ready done  it  before  him  :  Uiat  the  note,  at  the  time  of  itf 
making    was  signed  by  LW  indorsed  by  Bonhomme 
and  subsequently  by  DescRamps ;    that  when  the  note 
fell  due   Deschamps  paid  the  Bank,  and  was  subrogated 
m  all  the  rights  of  the  Bank  against  Leger  and  Bon- 
homme.  o  «u 

Per  Curiam:—  x 

The  note  bears  date  Ist  February,  1884.  payable  in  ten 

months  by  Michel  Leger,  to  the  order  of  B.  Bonhomme 

It  was,  in  fact,  made  by  the  one  defendant  in  favour  of  the 

other.    The  consideration  was  a  waggon  sold  by  Bon- 

homme  to  Leger.     It  is  all  important  to  understand  ciear- 

^Jrthe  facts  and  the  intention  of  the  parties.    Story  on 

.J>romi88ory  notes  ^ays;  $479.    "  But  w^ever  diversities 

of  interpretation  may  be  found  in  the.  authorities 

there  IS  one  principle  admitted  by  all  of  them ;  and  that 
"18,  that  the  interpretation  ought  t»  be  just  such  as 

carries  into  effect  the  true  intention  of  the  parties,  which    * 
I  may  be  made  out  by  parol  proof  of  the  facts  And  cir- 
cumstances  which  took  place  at  the  time  of  the  trans- 
"  action,    If  the  party  indorsing' the  note  intended  at 
the  tinie  to  be  bound  only  as  a  guarantor  of  the  maker 
"  he  shall  not  be  deemed  to  be  a  joint  promis^or,  or  an 
"  absolute  promissor  to  the  payee.    If  he  intended  only 
"  to^e  a  second  indorser  on  thfe  note,  he  shall  never  be 
'  held  as  liable  to  the  payee  as  a  first  indorser.  It  is  only 
'  m  cases  where  the  evidence  on  these  points  is  doubtfid 
"or  obscure.,  or,  wholly  wanting,  that  the  courts  of  law 
"adopt  rules  of  interpretation,  as  furnishing  presnmp- 
_tion8  of  the  aotnal  intflntions  of  tha  parties^   ^  4bq 
Here  follow  illustmtions ,    "  Whatever  difficulties 
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"  may  be  thought  to  exist  in  some  of  these  cases,  as  to 
"  interpretations  put  upon  t^^e  contract  of  the  parties 
"  sought  to  be  charged,  the  courts  will  be  found  uniforiQr 
"  ly  to  have  adopted  that  which  in  their  judgment  ex* 
"  pounded  truly  the  intention  of  all  the  parties  thereto." 

The  evidence  of  record  is  short,  but  the  case  is  precisely 
one  in  which  the  Court  should  have  had  the  witnesses 
before  it,  and  this  advantage  has  been  denied.  The  first 
witness  is  Michel  L6ger,  uncle  of  the  defendant  Michel 
L6ger.  He  first  saw  the  note  in  or  about  February,  1884 ; 
the  only  indorsement  upon  it  was  thai  of  Deschamps,  the 
plaintiff.  Afterwards  he  spok;e  to  Deschamps  about  the 
note  of  Michel  L^ger,  "whp  was  nephew  of  witness  as 
well  as  of  Deschamps.  Plaintip'  said  he  had  been  obliged 
to  pay  the  m>te.  '  "  Monsieur  Deschamps  m'a  dit  ensuite  : 
"  Dans  le  temps,  je  ne  savais  pas  que  j'avais  droit  control 
"  Mmsieur  Bonhomme.  II  m'a  dit  quelque  t,emps  apr^s 
"  qu'il  avait'6t§  renseignfe  et  qu'U  .pr6tendait  avoir  r^- 
"  cours  sur  Monsieur  Bonhomme.  !^t  en  premier  I'aide 
"  q\i'il  avait  fait  6tait  pour  son  ney€»ia,  Michel  Lfeger,  parce 
"  que  je  ne  pense  pas  qu'il^  jpoio^  Monsieur  Bonhomme 
"  de  sa  vie.^*         ' 

^  "Q.  Jurez-vous  positivemeut  que  lorsque  yous  avez  vu 
*'  le  billet,  comme  vous  I'avez  dit  ci-dessus,  ces  deux  si- 
"  gnatures  '  B.  Bonhomme '  et  '  J.  B.  Bonhomme  '  ne  s'y 
"  trouvaient  pas  ? 

"R.  Elles  ne  s'y  trouvaient  certainem^t  pas,  parce 
"  que  dans  I'occasion  que  j'ai  vu  le  billet,  c'est  quand 
"  ]l£[onsieur  Bonhomme  voulait  savoir  si  Monsieur  Des- 
"  champs  6tait  bon  pour,  s'il  6tait  resi^nsable." 

Michel  L6geT,  the  maker  of  the  note,  is  next  questioned. 

"  Q.  Quand  avez-vous  remis  ce  billet-ld  k  Monsieur 
"  Bonhomme  ? 

"  R.  Je  lui  ai  donn6  ce  billei;*M  la  mdme  jonm^q^  je 
"  I'ai  fait  endosser  par  Monsieur  Deschamps,  le  demtundeur. 

"  Q.  Ponrqnoi  den&andiez-vons  nn  endossement  k  Mon- 
"  sieur  Deschamps  ?  ;      S     ^ 

"  R.  Moi,  je  n'en  demandftis  pas  d'endossement,  c'est 
-^^eBgieufBoBbemffleqttVg*V4«magd4^ttaeado6»»t 


SUPERIOR  notTRT.  • 

••  il  m'a  dit  qu'il  voulait  avoir  de  I'argent  8ur  ce  billet-14  ; 

c  eat  pour  cela  qu'il  m'a  dit  qu'il  voulait  avoir  ui^  endos- 

seur  responsable  ;  il  voulait  avoir  un  homme  sohvable. 
VI.  J&t-ce  le  jour  que  la  voiture  vous  a  6t6  livr6e  ? 

"  B,  Non,  j'ai  eu  la  voitur(»  avant  cela. 

"  Q.  C'6tait  en  r6clamation  du  compte  ? 

"R  En  renouvellement  d'un  billet;  lorsque  le premier 
billet  que.,  avaisdonn^ est  devenudA, j'ai redonn6celui- 
ci ;  J  avals  achetfe  la  voiture  et  j'avais  donn6  un  billet  et 
je  n  avais  pas  rencontr6  le  billet ;  ensuiteilest  venuetil 
voulait  absoluraent  avoir  de  I'argent,  il  lui  fallait  de  I'ar- 
ffent  ou  «»  bUlet  quifiubon;  ildemandaitun«,di,««.r«,/. 
vable,  il  disait  qu'il  voulait  avoir  de  I'argent  lA-dessus. 

TraHaqueatumnf. 
"Q.  Monsieur  Bonhomme  vous  a-t-il  dit  comment  il  se 
laisait  qu  il  ne  pouvait  pas  avoir  de  I'argent  k  la  ban- 
que?  - 

"  R.  II  m'a  dit  qu'il  fallait  avoir  quelqu'un  pour  avoir 
de  1  argent,  d  pr6sent  que  mon  nom  n'6tait  pas  assez 
bon,  le  sien  aussi. 

"  IwJn  fT  '*'*'""  »^  ^ffi«aient  pas  pour  avoir  de 
1  argent  k  la  banque  ? 

" li  !i?'*l'^*  ^)?f  nos  deux  noms  n'6taient  pas  assez  bons. 
U  |a  a  dit  qu  il  roulait  avoir  de  I'argent  et  qi^'il  lui  fallait 
ayoirun  homme  solvable  et  acceptable  par  la  banque. 
^     ^.  Qu  est-ce  que  vous  avez  <Mt  A  Monsieur  Deschamps 
uS^'i!  ^T  ^"'  '"""^'^  demand6  ^J'endosser  le  billet  ? 

K.  J  ai  demand6  A  mon  oncle.  Monsieur  Deschamps, 
8,1  mendossait  ce  billet-lA.  que  Bonhomme  voulait  mi 
P^mrau^vre,  qu-,!  lui  fallait  de  I'argent.  et  que  rien  qu'a! 

"  7^TZ  ^a'Juil  "'  P"^^"*  P^  -"^^^  d'argent  •  je  lui  ai 
dit  quil  fallait  avoir  un  homme  solvable,  et  aue  s'il 
m  er^ossait  mon  billet,  que  Bonhomme  le  pre^ait  le 

"Mo^«^"S!*r'"  ^^  '^"^^emanderVvotre  oncle. 

Monsieur  I^champs.  d'endosser  voire  billet,  est-ce  qu'il 

6tMt  entendu  que  Bnnhoff^^^  rmrfminait  lui  hmmj  7        ' 

'*a>.  It  n' a  pas  m  question  de  cOn.       ^t 
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"  Q.  Vow  a-t-il  jamais  parl6  de  6e  billet-lA,  Bonhomme, 
"aprAa? 

"R.  Non,  jamaia.., 

" Q.  ^FHquo  vous  dies  all6  trouver  voire  oncle,  Mon- 
"  iieur  D«achamps,  vd^s  ne  lui  avez  pas  demands  de  cau- 
"  tionner  pour  voubY  ^         4^        . 

"tt.  Nou,  je  lui  ai  d«mand6  d'endo8Mr,€ftbilIeM(k  potiT 
**  que  Bonhomme  viut  avoir  de  Targeofi  ^\;  j ' 

"  Q.  Et  c'est  k  cette  conditiJ|f-14  qu'il  J^^nienti  4  met- 
"  tre  son  nom  aur  le  billet  ? 
"  R.  11  m'a  dit  quroui. 
"  Mdnsieur  Deschamps,  a-t-il  llait  quelqiie  remarque,  a- 
Jf  t-il  dit :  Bonhomm'e  ne  me  coiinait  pas,  rien  ? 

"  II  m'a  dit  cela :  Bonhomme  ne  me  connait  pas  ;  je  lui 
"  ai  di|^:^l  m'a  dit  que  s'il  avait  voire  nom,  que  c'6tait 
"  correct.  *  \  ' 

"  Q.  Qu'il  pourrait  avoir  de  rargen^Xavec  ?      . 
"R.  Oui.  \  .    V 

" ft.  En  attendu^t  que  vous  le  payiez?  •  ^ 

"  R.  Oui.  '     \  '9 

"  Q.  Bonhomme  ne  vous  a  jamais  demand^  de  caution  ? 
"R.  Le  premier  billet  il  he  m'a  pas  demand6  de  can- 
"  tion ;  il  ne  m'a  pas  demands  de  caution,  il  m'a  demand^ 
\*'Xih.  endosseur. 

"  Q.  II  vous  a  demands  de  lui  donner  le  moyen  d'avoir 
"  dei  Targent  k  la  banque  ?  *    " 

"R.  Oui.     •  '    V   -  ' 

"  Q.  En  atiendfucit  que  vous  le  payifez?  » -. 

"R.  Oui.  K  .  ^ 

■  '•    ■    •  -■         ■  '  v„      ^.  .. 

lU-examini. 

\  '  ■■■•■>■■ 

"  Q.  Rapporte2  done  les  paroles  exactes  qui  se  sont  dites 
"  entre  vous  et  Bonhomme  celte  fois-l&^  lorsqu'il  vous  a 
*'  demands  pour  avoir  un  endosseur  ? 

"R.  Bonhomme  m'a  demand^  quejevins  lui  donner 

"  un^billet  en^ossS  pour  qu'ijj  vint  avoir  de  I'argeni.  qu'il 

*•  avait  besoin  d'argent;  que^e  vins  le  payer ;  il  m'a  dit : 

"  II  me  faut  de  I'argent  pu  im  billet  pour  avoir  de  I'ar- 
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"  Q.  Vou.  a-til  mena<-6  de  vouh  pournuivre  ti  vona  ne 
lui  donniea  paa  un  endoaseur  solvable  ? 
"R.  Oui. 

"  Q.  Monsieur  Deachamps  est  votre  oncle  ? 
"  R.  Oui." 

The  plaintiff  is  a  witness,  bat  his  evideSce  is  nnim- 

portant._H«  say.  that  there  wos  no  signature  on  the 

batik  of  the  note  when  he  put  his  signature.    " 

Edmond  Bisson,  the  bank  agent,  is  examined :  — 

"Q   youlez-vous.ra«onter  en  pen  de  mots  ce  tfui  s'est 

passd  brsque  le  bHlet  sigii6  par  L6ger  et  endossfe  par 

De8champ8a6t6escompt6  parvotts  au  dfilendeur  Bon- 
y*"      homme  ?      , 

••R.  Quand  le  billet  m'a  6t6  prfisentd,  il  6tait  fait  A 

1  ordVe  de  B^Bouhomrae  et  endossfi  par  Deschamps  ;  j'ai 

..  ;*»*  ■;«»«'  B,  B(jnhomme  en  premier  lieu  pour  rendre 

le  billet  n6gociable,  comme  c'est  la  coutume  k  la  ban- 

qae ^ 

"  Q.  Qui  a  protests  le  dit  billet  ? 

"R^  C'est  nou8  qui  avons  fait  protester  le  dit  billet. 

J-ai  dit  au  d6fendeur  Bonhomme  que  s'il  ne  le  faisalt 

'  pas  protester,  il  perdrait  son  recours  contre  le  demau- 

deur  Deschamps,  et  alors  Bonhomme  m'a  dit '  faites  ]« 

"  protester.' etc."  i  '*"«»  le 

I  have  given  an  abstract  of  the  evidence/or  extracts 
therefrom,  and  it  renjains  to  show,  if  possible,  what  the 
intention  of  the  parties  was.  In  the  first  place.  Bonhomme 
wanted  his  money,  insisted  upon  it  with  Leger.  and 
threatened  a  suit,  if  he  did  not  receive  it  or  a  note  with  a 
solvent  mdorser.    Leger  took  his  note  to  Deschamps  who 
was  his  uncle,  and  he  kindly  gave  his  signature  on  the 
.^.  fu""*  ""^  ^''^  guarantee.    At  that  time,  in  February 
1884.  there  was  nothing  written  on  the  back  but  Des- 
dhamps'  signature,  and  nothing  was  added  for  several 
mouths.    Bonhomme  received  the  note  so  signed  and  in- 
dorsed, in  February.  1884.  and  immediately  asked  Leirer  ^ 
the  uncle  about  Deschamps,   whom  he  did  not  know 
r.  L.      -^-^T"  ^^  "  '^  indors^,  and  received  a  «.i.«>^ 
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h«  would  be  paid  by  Cfmehimpt,,  if  Luger  thfl  debtor,  dlU 
not  piiy?  Sw  *lio  the  avidenc**  of  I^gur  the  dobt^rmi 
thli  head.  ^^ 

After  thin,  th#re  waff  the  remark  of  l)e»;hamp«  to  I>jg^r 
the  uncle,  alter  the  note  fr^i  been  Ukeii  up  b^  Ues.  hainpg  : 
"  Moniiieur  t)e«i hampii  ma dit eniiuite :^  Danii  lo tempa j« 
•'  ne  Mvai*  pa«  que  j'avaia  droit  contre  Monsieur  iJonhom- 
•'  m«.  II  m'a  dit  quelquo  temps  apr««  qu'il  avait  H6  ren- 
"  8*«rj(nA  et  qu  il  pr6tendait  avoir  rofcouri  sur  Mouiiiear 
'^Douhomme,  etc."    • 

We  have,  lastly,  the  evidence  of  the  Hank  agent,  M.  $ 
BisBon,  who  explains  how  Bonhomme  .!ame  to  put  his 
signature  on  the  baclc  of  the  note,  before  that  of  Derf- 
champs.  It  Wm  th«  usage  of  the  Bank,  and  Bisson  re- 
quired it  in  giying  him  the  money,  but  when  the  note 
tell  due,  he  advised  him  to  Have  it,  protested,  in  order  to 
preserve  his  re<;ourHe  agahist  Des(;hamps.  Sitting  here  as 
a  jury,  I  hold  unhesitatingly  that  Desohamps  was  a  gua- 
rantor for  his  nephew  Michel  Leger,  and  he  has  no  re- 
course against  Bonhomme-^ju 

.  Actftirdismissed  as  to  Bonhprnme. 

F.  L.  Sarrasin  for  plaintiff.*  *  -    , 

Trudel,  Charbonneau,  Lamothe  if  de  Lorimier  for  Aefendant 
Bonhomme.'  *^  . 

■    (J.  K.) 
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Per  Curiam  :— 

Thi«  iS  an  action  which   the  plaintiffn.  (whom,n,the 

fTT:  TT  *^^  '^^"^  ""'«   «^  ^'^^^^   ff^-i-   manu- 

to  got  daAiagw  for  having  been  dismissed  from  the  agency 
There  ar^qdeet,«n«  of  law  and  of  fact.    The  quesUon  of 
law,  or  the  principal  one.  i.  whether  the  appointment  of 
agents  was  revbcable  at  the  will  of  the  principals    and 

plaintiffs.  The  facts,  as  set  forth  in  the  pleadings   have 

Tk/^      the  damages  ;  ai0.  farther,  to  the  alleged  in^ 

!ris^fr-  k'  *^'"**  *"  ***^"  P"""'P'»'  *«r^ters 
arising  during  the  agency,  and  for  which  incidental  de- 
mands are  made.  Both  the  appointment  and  the  condi- 
tions of  ,t.  as  well  a,  the  dismissal,  are  evidenced  bTthe 
correspondence.    The  first  letter  is  :—  ^  , 

DiiAR  S,R8 -We  beg  to  make  appH<-fttlon  for  tf.e  wlUnir  ««««„  .^ 
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W^bave  ftIrtfltf3r»th>rougtIy  eatobiished  connection  witb  the  leading" 
whqj^ale  howAftin  tfee  Dc*rtnt6n  and  a  knowledge  of  their  requirementa, 
A&d  fiael  %UH)  if  We  iwAive  thp  apjwintment,  that  we  will  be  able  to  conduqt 
the  aaleof  your  product  to  3r6al>  entire  satisfaction, 
r  We  are,  yours  respectAilly, 

'MSIgned),     *      .  Cantub,  EwAN  &  Co. 

On  the  11th  March,  1880,  plaintiffs  wrote  the  following 

letter  to  J.  K.  Ward,*  president  of  the  company.  (Plain- 

tiflfe' exhibit  E.)  . 

(Private.)  Monthkal,  March  11, 1880. 

/.  K.  Ward,  ^q.  ; 

DEAHSra,-The  writer  called  "al  1  your  office  to-day,  but  unfortunately 
did  not  find  you  in.  You  will,  no  doubt,  recollect  calling  at  our  offlde  se- 
veral times,  aalcing  us  to  talce  an  interest  in  the  startmg  of  the  Coaticook 
Cotton  company,  and  offering  us  the  agency]  if  we  coukkaecure  ten  thou- 
sand dollars  worth  of  stock.  We  are  now  pleased  to  be  ^  jb>  sti^  that' 
we  can  take  the  above  amount,  and  that  the  company  hJ^had  our 
application  for  the  selling  agencyin  their  hands  for  some  tim^.  It  baa 
just  occurred  to  us  that  we  should  have  sent  it  to  you,  instead  of  to  Coati- 
cook, but  we  may.  just  mention,  if  you.  have  not  seen  it,  that  we 
offered  to  sell  the  product  of  the  mill  for  1 J  per  cent  commission,  with- 
out  guarantee,  or  3i  p^  cent  commission  to  guarantee.  Kliowing  that 
a  word  from  you  will  do  much  ^o  put  the  agen«jy  into  our  hands,  you  will 
excuse  U8  for  troubling  you,  and  believe  us, 
■       '  Ever  yours  leapectfuUj^ 

(Signed),  Cantub,  Ewan  &  Ca 

^,And  on  the  15th  March,   1880,   the  following  letter. 
(Plaintiffs' exhibit  B  i.) 

,  Monthkal,  Maroh  15,4880. 

J.  K.  Wafd,  Egq.,P.  0.  Box  1819,  City,  P.  %  Coaticook  OAton  Co.  : 

Dear  SiB,-In  our  letter  to  you  of  llth  inst,  and  alao'to  the  company 
of  same  date,  we  omitted  to  state  that  our  guarantee  commission  covere 
aU  charges  such  as  storage,  insurance,  handling,  etc.,  and  our  non- 
gu«rant»e  commission  covers  all  selling  chinrges,  storage,  except  insur- 
anoe,  which  at  any  time  will  not  be.heavy.  We  are  also  in  a  position  finan- 
cially, should  the  company  desire  it,  to  sell  and  pay  in  caah  by  15th 
following  month,  all.goods  sold  in  previous  month  as  per  account  safes 
rendered  firet  of  each  month  less  interest  or  discount  for  cash  as  ifiay  be 
agreed,  and  by  tiiis  means  reducing  oiir  liAbility  to  the  company  to  a 
mere  minimum.  We  are  however  prepared  (should  tiie  wippany  favor 
us  with  their  business)  to  meet  their  viewslin  any  way  they  may  see  fit. 

.    Yours  tpu^J  ^ 

^  (Signed),!   i      GANTua,  Ewan  &  Ckx 

On  the  16th  day  of  March?  1880Xth^  directors  of  the 
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company  defendant'appointed  plaintiffB  sales  airent  bv 
resolation  in  the  following  terms  : -07 

"It  was  moved  in  amendment  by  Mr.  Benny,  seconded 
by  Mr.  Austin,  that  Messrs.  Cantlie,  Ewan  &  Company's 
proposition  be  accepted,^n  condition  that  they  take  ten 
thousand  dollars  (|10,000)  in  the  stock  of  the  comoan!^ 

On  the  6th  April,  1880,  plaintiffs  were  notified  of  tSr 
appointuTent  by  the  following  letter.     (Exhibit  No.  2.) 

„         ^  „.     „      \  ^^OAncooK,  April  5th,  188a 

Metgrii.  Oantlv,  Ewan  «t  Co.,  Montreal :     . 

Gentlemen,— Your  application  for  the  position  of  sales  umnt  fi.-  4K»   ^ 

V  Yours  respectfully, 

^"0' the  Coaticook  Cotton  Cb., 

Edwin  F.  ToMKiNs, 
Secretary. 

On  the  6th  August.  1881  the  plaintiffs  were  notified  of 
therr  dismissal  frQ»  the  (igencj;  by  letter.  ^Flaintifls' 
exhibit  No,  8.)  '  A#f 

^         r^.  A  \r  CoATicxwK,  August  6th,  1881. 

Memi>.Oat0,  Eivan  dt  Co.,  Montreal  : 

Gentle?^eB;_We  beg  to  inform  you  that  our  board  of  dii«of««.  i,„ 
decided  to  take  the  selHng  of  the  goods  into  theirln  ll^^nd  w« 
instructed  to  advise  you  to  take  no  mor«  orders.  '      ^^  "*• 

Yours  respectfully,  ,  \ 

For  the  Coaticook  Cotton  db,, 

'  ■     ■■  ;';■■  """"■.■■*-  -'^'Seoretaryi^' ,   ■, 

These  facts  are  declared  on  by  the  plaintiffs,  who  for-  " 

her  allege  that  they  accepted  the  agency  and  immediate. 

ly  subscribed  for  $10,000  in  the  stock  of  said  company  and 

A      i^tol"'  ''*"  thereon,  amounting  to|l,000,onthe  8th 

exWbit  No  r  "^^''*^^  l>y  .the  receipt  filed.    CPMutiffs*   ^ 

That  the  plaintiffT immediately  on  subscribiitg  said 
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company  defendant,  commenced  to  act  as  sales  agent  of  tlie  ^ , 
company  on  the  terms  mentioned  in  their  letter  of  the  24th 
December,  1879, ,  and  acted  as  such  sales  agent  at  Mon-  . 
treal  up  till  the  6th  day  of  August,  1881,  when  they  were 
illegally  and  without  capse.  and  in  violation  of  the  terms 
of  the  agreement  under  which  they  were  appointed  sales 
agent  of  the  said  company,  dismissed  from  the  agency 
which  they  had  acquiredfor  a  valuable  consideration,  as 
will  appear  on  reference  w  the  letter  from  the  defendants 
to  plaintiffs.    (Plaintiffs' exhibit  No  8.)  ' 

That  plaintiffs,  on  the  17th  day  of  August,  1881,  by 
letter  addressed  to,  and  received  by  defendants,  formally 
tendered  to  the  company  a  continuation  of  their  services  r 
as  Bales  agents  and  notified  the  company  that  they  wouldr^ 
be  held  responsible  for  all  dam^es  in  the  event  of  their 
services  not  being  accepted,  bnd  that  they  w:buld  take  the 
necessary  steps  to  enforce  their  rights  under  the  agree- 
ment by  which  they  had  been  appointed  sales  ttgient. 

That  notwithstanding  such  tender,  the  defendant  on 
the  6th  of  August,  1881,  without  cause  and  without  no- 
tice, and  in  violation  of  the  terms  of  said  agreementv  illei»^  • 
gAlb^  diigmissed  plaintiffs  firoii^,said  office  and  position. 

JDhat  the  company  defendant  hath  ever  since  continued 
to  manufiicture  goods  and  to  sell  at  Montreal  aforesaid 
and  elsewhere  the  product  of  the  said  mill  through  other 
sources,  aiid  still  continueth  to  do/so,  in  violation  of  the 
terms  of  said  agreement.  Whereby  plaintiff's  have  suffiered 
damages  to  the  extent  of  |10,000,  the  amount  of  profits, 
commissions  and  rewards  of  right  payable  to  them,  and 
which  they  would  have  earned  by  the  selling  for  them 
ofthe  product  of  the  mill  under  the  terms  of  the  agree- 
ment under  which  they  were  appointed,  and  for  damages 
suffered  by  plaintiffs  by  reason  of  defendants'  violatioii  of 
the  terms  of  said  agreement. 

That  the  plaiatiffs,  by  reason  of  their  unjust' and  illegal 
dismissal,  suffered  further  damages  to  the  extent  of  |6,000,   , 
in  their  c)redit  and  reputation,  in  loss  ^  mooeys  «nd  b*K 
__arie8  expend^by^-tlwmln  pro  a  staff  of  clerks 

..and  travellers  for  the  purpose  of  selling  the  product  of 
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!^^  "*^^frP^y  aefbWt;  and  for  other  neceswry 

and  incident^  expenses  connected  therewith.  «..tu. 

^  >    ,  **™  cfllnclude  by  asking  for  a  condemnation  affainst    S^^^^ 
defendants  fjt  the  sum  of  llsToOO.         "^'**"**°  '^'"■*    ^»««0o. 

*k'^^!  ^^H*"*".  P»«»d«d.  1st.  a  general  demand ;  todlV,  i 
tha,t  ,t  ,s  tm^  Plamtiffs  applied  for  the  agency  as  appeals 
by  their  exhibit  No.  1.  and  that  this  offeTw  Jaccepted  as 
*^^r^*?r"^^^*'  ^^'2'  **'»  condition  that  they  sub- 
scribed tlOOOO  in  thecapitalstockofthecompany,  which         :  ^ 

ot  11.000  on  said  subscription  of  $10,000  w«a  signed  br^^" 

^A  ^':*"J-*'*"^'«'  «^  ^^^  «o°>P«ny  without  a^ority^ 
tod  that  this  payment  of  |1.000  was  imputed  atthe  re- 


■  ^.«i 


■?,■ 


_  „^  quMt  of  plamtiffs  in  part  payment  of  #4,000 ;  th^  the  de^ 
.^ants  were,  by  law,  entitled  to  revoke  at  anytime  at 
4^^  *!J"  P^®"*^  '^^  l^ithout  being  bound  to  show 
Ifet^*!'  *?«  ""d  agency  given  to  plaintiffs  for  the  sale  of 
r|fee  ^oods  manufectured  by  them,  but  they  had  the  best 
of  reasons  for  revoking  said  agency,  as  plaintiffs  sold  and 
:  I^ersisted^m  selling  goods  for  months  before  they  were 
and  could  be  msnufactured,  in  violation  of  instructions ; 
tnat  dunng  said  agency  they  persisted  in  charging  for 
diversitems  of  interest,  discount  and  commission  to  which 
they  were  not  entitled  in  virtue  of  said  agreement,  and 
that  they  persisted  in  refusing  to  render  to  defendants  an 
account  of  portion  of  the  proceeds  of  said  sales  which 
they  were  bound  to  render;  that  they  did  not  sell  the 
goods^  At  the  best  prices,  to  the  damage  df  the  defendants 
and  have,  by  such  conduct,  l^ought  on  themselves  the 
revocation  of  the  agency.         . 

Defendants  also  filed  ai^incidentaldemandfor|l,688  09 
settmg  up  the  commission  plaintiffs  were  entitled  to  U  per 

cent,  without,  and  8^  per  cent,  with  guarantee,  and  ch«I 

mg  them  with  rendering  incorrect  account*  bontaininir 

overcharges  and  improper  items.    That  plaintiffs  were 

ms^cted^tomake  their  sales  of  goods  to  date  from  the 

d^ery  of  the  same  at  th6  mill,  making  the  average  date 

of  the^sales  of  ea^  month  t*e  16th  of  subh  mo^^Lt 

that  they  entered  said  saled  at  a  later  date,  at  dates 


N 


h 


,-i  ■  '"'< 


■<. 


14 


"f»'"  '  I'iW^i;^'^- iT^  '  ■*  #'''**'7<*!f?"i*'7fWW"?£^W*  ^ 


MONTBBAL  LAW  REPORTS. 


V. 

CMtieook 
Cotton  Co. 


?Jl  -J^^  ^'***™  ^^®  ^*y®  *<*  ®"e  month  after  sail  average  date. 
'"      ,^or  which  the  company  haye  th6  right  to  claim  interest   * 
hir^per  cent.,  being^  the  rate  ch(irged  by  plaintiflRj  forcaiA^ 
on  such  salea.;  Then  are/set  up  a  serids  of  overcharge, 
amongst  others  of  a  guai-antee  .commission  after  notiHca- 
tion  given  after  their  dismissal  on  the  18th  day  of  August,   ' 
1881,  that  plaintiffs  assumed  the  risk  on  such  sales: 

These  overchargies  claimed,  amounted  to  $1,688.09,  and 
the  right  was  reserved  io  make  further  claims. 

■^l^e  answers  to  the  pleas  and  the  pleas  to  the  in9}dental 
demand  wiere  to  the  effect  that  plaintiffs  were  notified 
that  they  would  get  the  agency  if  they  secured  $10,000 
subscription ;  that  said  subscription  was  made  good  and 
paid  to  the  company ;  that  plaintiffi  paid  the  first  call  on 
said  suBicription  of  #10, 000  on  the  7th  April,  1880,  as 
appears  l^y  exhibit  No.  7  produced,  and  afterwards  on  or 
about  the  30th  April,  1880,  sold  thirty  shares  to  wit.: 
#8,000  of  their  stock  to  Q«orge  Stephen ;  ten  shares,  1 1,000, 
of  thei?  stock  t6  J.  S.  McLachlan;  and  twenty  shares,' 
12,000,  of  their  stock  to  D.  A.  Smith,  on  the  7th  May,  1880 ; 
that  these  shares,  so  sold,  formed  part  of  plaintiffs'  original 
lubscription, 

That  these  gentlemen  joined  the  company  entirely 
through  the  plaintiffs'  influence,  and  that  plaintiffs  were 
notified  of  this  and  approved  of  it.  That  after  the  sixty 
sWes  had  been  transferred  to  the  said  gentlemen,  the 
amounts  paid  by  plaintiff^as  calls  on  their  original  'sub-  . 
scription  of  $10,000  wa^^  imputed  on  the  forty  shares  re- 
maining,'and  that  it  Was  immaterial  to  the  company 
whether  plaintiflfe  or  t/heir  friends  held  the  stock,  so  long 
as  the  company  got  th/e  benefit  of  the  subscription,  which 
they  didV  K;       \    ■,  \ 

That  abcount  sales  Were  regijlarly  rendered  and  accepted 
witho^  exception  or  objection,  until  after  the  institution 
of  the  present  action  ;  that  the  prices  werfe  fixed  by  de- 
fendants, and  the  goods  were  sold  for  the  miirket  prices, 
and  the  agency  was  carried  on  throughout  in  the  cus- 
tomary manner.  <, 
Puring  the  enquite,  a  supplementary  incidental  demand 
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cash  discount  varying  from  2  to  24  nT,        *  '    "  * 

by  statement  A  44,  pLZd   th J*  ^     ^^*'  *"  *PP«*" 

cash  discount,  the  gtln::^ltirn':f^:^^^^  ^"f 
was  charired  •  that  th«  ^««.«   "«*«"8sion  ol  8J  per  cent. 

on  unle«  thi.  W  b«^done  Th^  T  tj^  """^ 
.ppo»tae.t  .f  .gent,  without  »"dt;^;^^Jri J" 

con^plete  accuracy     Therwfc     ^^1       '*^'^^'^**°* 

qSons;  F^ir^eS«^l^     ""^  *^'"  ""  only  two  • 
'J        vos .  rirst,  Whether  the  agency  was  revocubj©  nt  the 
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will  of  the  company ;  and  secondly,  if  it  is  not,  whether 
they  show  a  sufficiei^  cause  for  it.     It  appears  to  me  that 
if  it  was  an  absolute  power  of  revocation  that  was  exet-. 
cised,  there  would  be  no  use  in  inquiring  why  it  was  used, 
as  the  exercise  of  an  absolute  right  can  entail  no  responsi- 
bility.   I  think,  however,  there  is  a  question  more  perti- ' 
nent  than  either.    If  revocable,  can  the  revocation  be 
exercised  in  this  case,  even  if  the  absolute  poiK^exista^  . 
without  entailing  consequences  in  the  way  of  inSemnity 
foi-  actual  loss  occasioned  to  the  other  party,  under  all  the 
circumstances  which  may  or  may  not  have  «he  effect  of 
modifying  the  rights  of  the  parties  ?  That  is  a  mixed  ques- 
tion of  law  arfd  fact ;  and  I  believe  will  be  fouTld  to  be  the 
true  question  here:    A  mand^  in  itself  is,  of  course,  essen- 
tially revocable  a^  will ;  but  if  this  arrangement,  call  it  . 
what  you  wilj,  was  one  by  Which  the  principal  confided 
his  interests  in  certain  'particulars  to  agents  who  accepted 
this  confidence,  and  were  to  be  paid  by  commissions  fof 
their  services,  we  need  be  at  no  loss  for  the  principles  that 
are  to  govern  *the  matter.  I  have  considered  the  law,  and 
the  authorities  cited,  and  I,  have  come  to  the  conclusion, 
that  the  law  is  this :— 1.  A  mandat  is  essentially  revocabk 
at  will.  2.  I'hAt  there  are  mandats  or  arrangemetits  involv- 
ing mandats  which  are  irrevocable,  as  where  the  tnandakiwt 
IB  procurator  in  rem  suam,  or  where  there  is  another  contract 
between  two  parties  which  tenders  a  mandat  necessary  for 
its  executi,dn\  There  are  others,  again,  such  as  the  mandat 
safaris,  which  I  take  to  be  the  case  here,  though  the  remun- 
eration was  ^o  be  a  fixed  commission  on  sales,  arid  whio^, 
while  they  do  not  cease  to  be  revocable,  m«iy  nevertheless 
be  subject  to  an  obligation  assumed  tacitly  in  consequence 
of  the  circumstances  known  to  the  parties,  of  indemnifying 
.the  agent  for  any  actual  loss  suffered,  and^that  may  be 
seen  to  have  been  contemplated  at  th%  time  the  appoint- 
ment was  madjs^ 

AH  the  standard  authorities  have  been  referred  to. 
Bpileuxls  Comm.  C.  C,  which  I  did  not  hear  referred  to,  in 
ch.  4,  •'  Des  diffferentes  mani^res  dont  le  mandat-finit,"  says 
in  a  few  words  wb«t  otKers  say  in  many,  that  even  if  « 
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h  l!?     'fi^'"  '"P'''**^^'  '^'  '"'^'^l^evocable  because  ^ 

t ,   a  confidence;  and  even  where  it  has  been  bargained 

tl«tthe  .alary  « to  depend  on  the  success  of  the 'agS 

reToS       7','"'"  '^^'  ^^"'^  "^*  ^««*'03r  the  right  to 

'  droit'do  r6±"'  T^'  ^"  Pourenlever  au  mandanTTe 

droit  d(.  r6vo,,uer  la  procuration,  quand  bon  lui  semble. 

AJa  charge  toutefois.  d'indemniser  le  mandataire." 

The  principle  of  indemnity  to  the  agent,  adopted  by 

In^lrK    «^K    /*''  °^  *^'  *'^"'^-    Thus  Sirey's  «.* 
««»o/J^  by  Gilbert  tit.  du  mandat.  c.  iv.  on  rfrt.  2008.  note 

"  «i  m^  'I  '""^^'^'^^  ^'^  r6 vocable  A  volontfi ;  c'est  un 

"  mZ^,-  T""^^^^""'  '*  "^"  '*"  associ6,-sauf  tons  dom- 

mage^-inter^ts  pour  la  perte  que  lui  catise  la  r6vocation^' 

"  thauLT-  "'  '  •  '  '''''^'  *^^^^"«''  **»4"  *»»«  difference 
that  th^  loss  18  more  easily  ascertained  as  clerks  are  gen 

WlllTf^'^^''^  the  month,  or  the/year,  and  Laurent 

Ttu    u\  ^""^^  """^  *»y'  «*»°^«  the  distinction. 

,    The  history  and  rise  of  t^s  princitile.  of  indemnifying 

o  2?':  t  Je  T  '^  the  revocation.  L  find  in  Laure^t^ 
TOL  28,  art  96  et  seq.    At  art.  96.  h^  says  :  "  Le  mandat 

finit  par  la  revocation  du  mandataire.  Aux  termes  de 
;;  Particle  2004.  (which  is  the  same  as' our  article  m^  0 

"  lui  seiS  ^"'^'''*  '^''^^''''  «apWK3uration.  quand  bon 

"IZIT'  '*  ^**'  Permet-eile  au  m^apt'de^^  le 

fflMdit  py  sa  seulfivoj^nte  ?  L'ex^s6  des  motifs  r6pond 

,,  ^  la  question.  ^fSSf  un  homme  confie  ses  intereT^ 
nn  autre^  il  est  toujours  sous  entendu  que  celui-ei  n'en 
restem^arg6qu'autant  que  la  ^nfiance  qui/Tui  a  6^6 

"t'l^tf  !f  "''"r"^^*^'  ,e  mandint^'amne^i  "perpl 

"  ce^eltTf  r^  '*"  «ercicedese«droitsAmand^^ 
cease  quand  il  plait  <m  mandant  de  notifi^r  son  change- 

'•  d^^     v^f  ?"  "'*"^**'  "  *^^^*  *^*>^«  »^oi^l^  droit    7 
d  arrftter  1  ex6cution  du  mandat,  quand  U  fehange  d'avis 

^^^esesmt^rfetssemodifient  Le  mandatair?^nd  un  ^ 
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"  pas  nn  droit;  done  te  mandataire  n'a  pas  dja  droit  i^pposer 
"  au  mandant.quand  celui-ci  declare  on  qu'il  n'a  j^lus  besoin 
"  de  CO  service,  ou  qu'il  ne  vent  plus  que  le  mandataire  le 
"  Ini  rende.  II  n'est  pas  nScessaire  que  lemandant  motive, 
"  sa  revocation.  L'article  declare  qu'il  pent  r6voquer  sa 
"  procurationVquand  bon  lui  semble ;  done  sans  donner 
"  aucun  liiotit;  c'estun  droit  pour  le  mandant,  et  il 
•'  en  use  ycomme  il  veiit. 

9t.  "  lOela  est  sans  difficult^  quand  le  mandat  est  gratuit, 
"  et  c'^t  ce  que  le  code  suppose  tonjours ;  il  ne  fait  que 
*'conaltcrer  les  r^les  traditionelles.    Or,  dans  I'ancien 
"  dro/t,  le  tnandat  6tait  gratuit  de  son  essence,  de  sorte  que 
"  le  mandMaire  n'avait  aucune  raison  de  s'opposer  h  une 
"  r6vocation  qui  le  dfelivrait   en  r6alit6  d'une  charge. 
"  p'aprds  le  code  civ^l,  le  mandat  pent  6tre  s^ari6,  et  il 
"  rest  souvent."  And  so  it  may  be  under  our  own  code  (see 
"/art.  1102,  0.  C.)  "  De  lA,  la  question  de  savoir  si  le  droit 
"/absolu  de  revocation  re9oit  son  application  quand  le  ttian* 
^'  dataire  est'  salari^.    L'affirmative  est  admise  par  la  4<x)' 
^'  trine  et  la  jurisprudence,  et  elle  ne  saurait  6tre  oontee|t6e. 
"  Laloi  ne  distingue  pas  entre  le  mandat  gratuit  et  le 
"  mandat  salarie ;  ce  qui  tranche  la  question,  puisc^u'il 
"  n'est  pas  permis  k  I'interprdte  d'introduire  d^s  dis< 
"•tinctions  dans  la  loi.    Le  Idgislateur  aurait  peut-dftre 
"  du  disting^er  dans  plus  d'uHe  des  dispositions  qui  impli- 
"  quent  la  gratuity  du  mandat,  I'interprdte  doit  prent^e  la' 
"  k>jl  telle  qn'elle  est.    On  peut  d'aillenrs  1^  justifier  en  ce 
"  qui  conc^rne  la  i;6 vocation  du  mandat  mdme  salarid.  '  II 
"  reste  toujours  VFiai  de  dire  qqeiout  mandat  a  pour  dVjet 
"  principal  Tintdi^dt  du  mandant ;  si  le  mandataire  Te9oit 
"  nn  salaire,  cela  n'emp^che  pas  qn'il  fasse  la  chose  pour 
*'  le  mandant,  et  en  son  nam.    On  pourrait  senlement  de- 
"  mander  si  le  mandant  qui  r^voque  le  mandat,.  ne  lui 
**  doive  pas  une  indemnit6 ;  en  principe,  non  ;  cela  rfisulte 
/'des  termes  absolus  de  la  loi.    Le  mandant  r6voque  le 
V  "  mtodat  quand  bon  lui  semble.    La  loi  n'ajonte  aucune 
"  reserve  en  favour  du  mandataire.   Aussi  le  mandant  ez- 
^  *'  erce  nn  droit,  et  celui  ^ui  use  d'un  droit  ne  fait  tort  & 
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p.«o»ne.     ri  „-«it  p«i  «,„«s  ftlre  tort  .u  m«,d.t.lw 

■■  :s.lz "de  !•:«■:?"•  ■""•  "•  •"™'''  'i  ■»  p««  p'-^ 

hew  pnncple.  ,.  „„,  „i,i„„t  jj^oalty ;   that  thooBh 

r-tt' i:c:^ -^^^^^ 

*  J^Vk^^u  *);^"  ^°^  ^^^^  ***  '*^*'^  '^^^  the  subject  was 
treated  by  the  Cour  de  Cassation  in  dealing  with  a  iuZ 

theSfT^r^  /"  ^'^^'"""J^  «^  '^^  «^o««d  that  by 
the  mmfest  intention  of  the  parties,  the  agent  was  to  keep 

Jhe^our  de  Cassation  held  that  "  il  est  de  la  nature  du 

"  WA  ^""f      ""*;?"**  P"^*"^  "^^^^"^  «"*  procuration 
^^uand  bon  lui  semble;  et  I'exercice  legitime  de  ce  droit 

llh  *"       li  *"'"""  dommages-intWts    envers  le 

/  r  ™L  r  ,  ^"'  ""'^""  disposition  de  la  loi  ne  d6fend 

/"oarZlf'     ,r"*?*  demandatpar  des  conventions 

/     P««cul  dres.       est  done  loisible  aux  parties  de  stipuler     ; 

que  la  procuration  ne  pourra  6tre  r6voqu6e  sans  que  le 

^  mandataire  i^^oive  une  indemnk    Sur/ce  point  11  ne 

^.^aity  avoir  d^douh,.  Mais  fi^t-il  q/cet^«>„:^ 

,    tionsoit  expresse?    Non.  puisqUe  le  cJnsentement  des 

"parties  pent  6tre  tiifcite."  >     "»«ui  aes 

Then  Mr.  Laurent  go^  pn  to  criticize  the  judgment  of 

^n^Tt  ?^'""-  ^'  ^"^  *^«  c'rThlre 
granted  an  Indemnity  in^temfs  that  were  too  absolute 

"20o5'.lt'/7Y*-?.  ^"  ""^"^^^  lar^glequer^rt! 
2004  6tablit  ?  La  loi  dit  que  le  mandant  pent  rtvoquer 
A  volontfi  le  mandataire.  et  la  cour  dit  qu^l  ue  p^t T 
r^voquer  ^^^,n  Vm^n^t ;  ce  qui  les*r,S|*  ^^ 
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"  liireraent  le  potjvoir  absoln  da  mandant."  And  he  ftnda 
the  Collnar  judgment  inconsiBtont  and  oontradictory  :  "  La 
"  decision  de  la  cour  cat  contradiotoire  ;  olio  reconnait  au 
"  mandant  lo  poiivoir  abt'Uu  do  revocation,  «jt  elle  ne  lui 
.  *•  pIVmet  de  I'exeTcer  sjina  indemnity  que  pour  caum  ligi- 
"  time.  En  reality,  la  cour  conftfhd  le  mandat  avec  le 
"  louage  d'indu8*Tie,  et  elle  applique  au  mandataire  le 
"  principe  que^la  jurinprudence  a  conBacr6  m  faveur  <W 
"  coffHis"      ^       '  * 

The  judgment  of  the  Cour  de  Gauation  finally  decided 
that  the  Court  of  Coljnar  had  violated  iio  principle  of  1«^ 
in  finding  that,  undtt  the  circumstances,  the  priiici|^l|U 
should  indemnify  their  agent  whom  they  had  dismiiiftea. 

Laurent,  No.  99,  concludes  :  *'  Tefe  sont  lea  vrais  p/i^- 
'•  cipes.  En  I'absence  d'une  convention,  le  mandant  con- 
T  "'serve  le  droit  abselu  de  r6vocati(^n\  sans  indemnity 
"  aucune.  Le  mandataire  n'a  done  droit  k  une  indemnity, 
"  qn'en  prouvant  qu'elle  lui  a  6t36  promise  par  derogation 
"  ^  la  loi.  En  admettant  que  cette  d6l:oi|^lon  pent  6tre 
'•  tajpite,  la  Cour  de  Cassation  est  dfij&lSKr  R  pente  des 
"  concessions  qu'elle  fait  aux  nece'ssites  de  la  vie  r6elle  ; 
"  concessions  que  le  l^gislateur  aurait  d6  fiire.  Toujours- 
"  est-il  qu'il  depend  des  juges  du  fait  de  d6cideE,,.ji!Apr68„ 
.  "  les  circonstances.  de  la  cause,  a'il  y  a  ou  non  une  conven- 
"  ti<m  qui  d6roge  A  I'article  2004." 

There  can  be  little  difficulty,  I  think,  in  applying  these 
principles  to  the  case  in  hand.    We  have  to  deal  with  a 
mandat^e  salarii>    The  right  of  revpcaiion  is  absolute  not-  ^ 
withstanding. 

No  indemnity  was  stipulated  expressly.  What  do  the 
circumstances  show  the  intention  of  the  parties  to  have 
been  ?  Is  it  possible  that  the  principals  here  could  have 
thought  that  such  an  agency  was  to  be  undertaken  with- 
out prefiaration  or  expense  ?  Must  there  not  have  been  a 
tacit  derogation  from  the  rigid  rule  of  law  that  no  indem- 
nity could  be  aske^  ?  I  think  these  qnestions  must  be 
answered  in  favor  of  the  plaintiffs:  and,  therefore,  that 
7"  though  the  defendant^  had  a  right  to  revoke  the  agency, 
\^  they  must  indemnify  ^the  agents  fot^any  actual  loss  that 
improved. 
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Thod«inapr«i  alleged  are  11^.000;  that  ii,  th^y  mv  the 
defendants  have,  ever  «in<;e  the  revocation,  coiitiilued  to 
manufacture   g^ood.  and  sell  them   through  others,  ant| 
havi)   thereby  canned  damage  to  plainUtta  of  110.000.  a* 
-  being  the  amount  of  the  prottU  or  commi««on  which  they 
would  have  earniMl  on  the  selling  qf  dejlndanta'  gooda 
That,  moreover,  plaintiffs,  by  reason  of  their  uryust  dis- 
missal, suffered  a  further  damage  of  |6,000  to  their  credit 
and  reputation,  and  in  loss  from  salaries  paid  in  proyiding 
a  staff  of  employees  to  sell  said  good*. 
As  to  damages  for  the  loss  of  proHts  in  fulitro,  after  the 
'     cessation  of  the  agency,  I  hold  that  by  law  they  are  out 
of  the  question  in  such  a^ase  as  this.     If  the  right  of  re- 
vocation existed  (and  beyond  aW  doubt,  it  did  exist,  even 
in  the  case  of  the  mandat  »a/«r«f|,the  service  of  the  mandataire 
ceased  the  moment  it  ^as  notified,  and  the  salary  or  com- 
mission ceased  with  it,    Ajrt  to  the  other  two  heads- of 
damMfe.  via,  loss  of  credit,  and  actual  loss  in  the  way  of 
mondy  expended  to  provide  fo^  ihe  carrying  out  of  the 
business,  there  is  no  evidence  whatever  to  prove  either 
the  one  or  the  other.    There  was  no  term  fixed  for' this 
agency;  no  duration;  as  in  the  case  of  Bhodb»  v.  Fomood 
and  no  bargain,  as  was  held  in  that  case,  that  if  the  priu^ 
.  cipals*.  business  was  carried  on,  the  plaintiffs  would  get  a 
benefit  out  of  it.  there  was  clearly  no  sale  of  this  agency 
The  110,000  weye  paid  for  the  sibel^  apt  for  the  agency 
and  the  stock  itself  went  to  the  plaiiititfkuad  the  other 
gentlemen  whom  they  got  to  take  it.    It  istme  th^  com* 
pany  may  have  got  thfe  money,  but  they  gaTe\the  sf 
for  it.  ^   ':  J\  .  ■'    .  \ 

The  suliscription  had  its  own  consideration  in  the  stock 
itself,  v^^hich,  I  presume.  Was  an  equivalent  fo}  it,  and 
whether  the  condition  of  subscribing  was  imposed  merely 
with  a  view  of  making  the  agents  interested  in  the  wel- 
fare  of  the  company,  or  for  some  other  reason,  the  sub^ 
scription  was  certainly  not  treated  by  the  parties  at 
making  the  agency  an  agency  for  value;  had  it  been  so^ 
the  plaintiffs  would  have  made  it  a  stipulation  that  the 
agency  shonjd  be  continued  for  a  determinate  period.    It 
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la,  oftwurio,  uvidotit  that  th**  Kgeii<7  wm  not  inteiKjKid  to 
be  p«rp«taAl ;  whwii  thtm  wts  it  to  «nd.  if  not  »t  th«  will 
of  th«  niaiidatoT  ?  In  th«  cane  of /{Am£»  v.  Furwood/K.h,  4n 
L.J.R.,  Q.  B.  800*406,  rit«>d  by  pUintifiVi,  thu  agrt><iph«nt  wm 
flxproMM  that  th«  ag«nt  a^ould  be  employi'd  for  a  term  of 
■cvtfii  years.  It  waH,  ticv«rth«l«>M.  h«»Id  thatr'the  a«;tion 
by  th«  agent  for  daina^v  rHsultyig  from  tho/^e vocation  of 
the  agtmt'y  waa'not  maintainable,  the  caaa/of  rovoi;ation 
being  that  the  mandator  had  det^ided  to  «^ll  the  property 
whi(;h  wa^p  the  aubject  matter  of  the  agency. 

What  I  hold  then  ia,  that,  in  prinoijple,  the  plaintiffii' 
action  ia  right.  That  the  oiroumatancen  ahow  that  there 
WM  an  evident  derogation  from  the  strict  principle  that 
the  revocation  could  take  place  without  indemnity  :  but  I 
alao  hold  that  prospective  profits  or  commissions  after  the 
revocation  cannot  be  allowed ;  and  that,  aa  regarda  eitllker 
the  loss  of  credit,  or  actual  outlay  for  carrying  out  the 
agency,  there  is  no  proof.  The  action  might  Ijave  been 
maintained  for  these  if  they  had  been  proved.  The  posi- 
tion of  the  ptarties,  therefore,  is  isimply  this :  ib^Mefend- 
ants  had  a  right  to  revoke,  and  the  plaintiffs  had  a  right 
to  be  indemnified  ;  but  they  have  failed  to  prove  what 
their  loss  is.  There  is  only  one  witness  who  speaks  in 
general  terms  of  $10,000  damagMs-ii-that  is  Mr.  Simpson— 
but  he  means  the  losa  bf  profits  which  are  not  allowable. 
The  plaintiffs'  action,  therefore,  must  be  dismissed. 

We  have  now  to  lo9,k  at  the  incidental  demands.  The 
defendants,  after  pleading  to  the  action,  set  up  twogclaim^ 
against  the  plaintifis,  one  for  $1,688  and  a  supplemental^ 
one  for  $1,895.  The  first  is  made  up  of  items,  six  in  num- 
ber, for  rebate  of  interest  alleged  to  be  wrongfully  charged, 
and  for  overcharges  of  discount  on  cash  sales,  and  of 
rates  of  discount  on  notes  in  December,  1880,  and  guar- 
atitee  commissions  said  to  be  overcharged,  and  allowancee 
made  to  customers  without  authority.  The  second  or 
supplemental  demand  is  for  overcharges  for  commissions 
'  on  alleged  cash  sales  treated  as  if  they  had  been  sales  on 
credit. 
;  To  verify  these  particular  items  of  account  is  the  propei 
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hmiMMi  of  an  «nootiiit«9t ;  tnd  ond.^r  artiolea  821,  822  and 
840,  a  R>,ror«  d^MiHg  on  the  law  of  theM  proteiwion*. 
the  Oourt  rofor.  the.e  iUiin.  to  i^n  »t5c,ounUnt  to  ri^rt. 
,  Z)i«i/bp,  Lffman  \-  Afacptmttm,  tot  (he  plaintiffa.    »• 
R.  Uflamme,  Q.C.,  connml     .      - 
Mi(fue,  MrOoun  4*  Emard,  for  th«  dofeudaoti 
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'         ;  April  80;  1886. 

Omm  SlooTTE,  Johnson,  Oimok.  ij. 

THE  OiWADA  SHIPPING  Co.  v.  THE  MAIL  PRIN- 
TING  &  PIII^LTSHINO  Co.  (Limited). 

Jury  trial— Time  for  fixing  facttforjury—Ca  P.  862—     ' 
.    Acquie$amceinirT€gularUj,---libeL-^Erminmm€_'_ 
of  def^Hdanlt^AmemlmeiU  by  final  judgmnl^,  ' 

^'^^'-}J^;"'^'^^f^-^-^,^'i<  which  My.  th.t  no  trial  i.  filed  until 

^fl^^i7'!^' *"'**''""•  motion  by  plaintiff  to  «form  the 
uslgnment  nf  fwt,  wm  granted  after  the  day  for  the  tri.I  wu  fixed, 
thta  WM  an  IrregnUrity  which  the  defendant,  were  entitled  to  unie 
unlew  It  appeared  that  no  Ir^JMtlce  had  been  eauaed  tothembyuTe 
error  But  in  the  prrAent  caM>.  the  defendants  ha<l  waived  lhelrriKl.t 
to  ol^t  bjr  acqule«^ngin,  proceeding  to  trial  and  by  Ln«tatlng 

.^«!    ♦',     '^'*'°"''**"'"  *"*  ***  J"y'  *hen  it  appIwKl  that 
juflloientjaroftwerenotpreaenttoformajury. 

2.  Where  the  publisher  of  a  libel  was  M»rved  and  ordered  (but  by  a  wrons 
*  "r™»)  to  sjppear,  and  he  appealed  in  that  wropg  name,  and.  without 

disclosing  hlsjorr^t  name,  pleaded  not  guiltjCsuch  plea  put  In  issue 

founded  upon  evidence  of  what  was  done  by  Another  pen^n. 

3.  The  judges  of  the  Superior  Court  sitting  in  Bevlew  mar  by'  the  final 

judgment  grant  the  plalntiiTs  motion  to  insert  the  oon«ct  name. 

.^*rf  *•"  "***"  ^  "**'*"  °'  '■*•  •"•*  "  '■  not  mWireotion  when 
the  judge  presiding  at  the  trial  charges  the  jury  to  find  afflrmaUtely 
orn^ativelyonamatteroffact 

'^■^"  ?  °2  r'lrl'r'*'^ .'"'  *•  J"*^**  *°  *'*'*'8»  the  Jnn^  that  by  law  tbay 
.should  find  the  article  to  have  been  published  falsely  and  malidouaiy 
Qolesa  4h^  dflAndMiti  pleaded  and  proved  tbe^^  of  It 
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ShippiDtO)^      TKe  plaintiffs  move  for  judgment  in  theit  favor  upon 

M»ii  p.*  ?.  Co.  verdict  of  the  jury.     This  motion,  by  Art  422  0. P.,  can 

only  be  opposed  by  oue  Asking  for  a  new  tria|,  or  one  in 

arrest  of  judgment,  or  one  non  obstante  veredicto ;  land  acc'ord- 

,    •  ingly  we  have  the  t\/^o  motions— that  for  a  ne^v  trial,  and 

that  in  arrest  of  judgment— both  of  them  m^de  by  the 

defendants.    Of  course  we  need  not  now  look  to  se^  if 

^  ihe  terms  of  the  verdict  entitle  the  plaintiffs  tcj  judgment, 

while  the  two  o'ther  motions  remain  as  obstiacles  to  be 

discussed^ .__ ^ „..„.„ ..._ .; i _ Z. 

The  two  questions  that  really  arise  in  the  cs-lse  are,  first, 
whether  the^  verdict  is  to  be  set  aside  becaui^e  the  trial 
was  fixed  before  the  facts  were  settled ;  and  secondly,  be-  ^ 
cause  the  verdict  is  unsupported  by  proof ;  and  subsid- 
iarily to  these,  whether  thep  was  misdirectio^. 

With  respect  to  the  wrong  fixing  of  the  day  j)f  trial,  Jt  is 
professedly  founded  on  par.  1  of  art.  426  C.  P.,  Which  says 
that  anew  trial  may  be  granted  "if  the  assignment  of 
"  facts  submitted  to  the  jury  does  not  comprise  all  the 
"  facts  necessary  to  be  .proved."  That  would  I  appear  to 
be  a  very  different  ground  from  the  one  taken  here,  which 
*  is  not  whether  all  the  necessary  facts  were  wjttled,  but 
whether  the  settling  oi  them  took  place  at  the  i-ight  time. 
Art.  852  C.  P.  reads  :  "  No  trial  by  jury  is  fixei  tintil  the 
"  court  or  judge,  upon  the  motion  and  suggesl^ion  of  the 
"  party  claiming  the  same,  has  assijtted  the  &ct  or  facts  ^ 
"  to  be  enquired  into  by  the  jury,*  and  has  decided  all 
"  issues  raised  resi^ecting  the  quality  of  th(e  parties.'* 
This  seems  at  most  declaratory  of  the^  practicje  :-*-a  very 
necessary  practice  no  doubt— of -knovring  what  you  ai^ 
going  to  try,  before  you  proceed  i^  trial.  The  article  of 
the  code  is  iniperative  and  did  nQt  ohange  theilaw  already 
existing,  for  the  statute  which  i^t  reproduces,  or  19  intend* 
ed  to  reproduce,  says  the  "  trial  shall  not  b^  fixed  until 
upon  motion,  etc." 

Now  let  us  se^  the  fa^ts  <^  procedure  in  tl^e  case  as  far 
aa  this  particnlair  point  is  concerned.  On  ihe  9th  No- 
vember, 1883,  the  attorneys  for  the  defendiuiti^  moved 
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•%  m  the  ordinary  form,  to  fix  a  day  for  striking    tl^  panel 

and  a  day  of  trial,  and  for  the  issue  of  a  venU.  and  to      c-l-iJa 
settle  the  facts.     On   the   15th  of  February   following,  mI'IT; 
that  motion  was  heard  :  on  the   12th  of  March,  judg:"^ 
ment  wa^^  rendered  upon  it,  and  the  facts  Were  settled  by^ 
the  court,  and  the  days   df  striking,  and  of  trial,  were 
tied,— the  latter  being  the  1st  of  April.  But  the  trial  did 
not  take  place  on  that  day,^  the  defendants   not   having 
caused  any  venire  to  issue,  aud'the  plaintiflFs  then  moved 
^°'^«^^««^«%  tP  Mihe  case  tried  before  the  fcourt  4n-      -  -     n 

f^f^t'^i^ry.    Theri,  on  the  3rd  of  September,  the  de-  ^^^ T^ 

fendants  again  moved  to  fix  another  day  of  trial,  and  on 
the  4th  of  October  thfeir  motion  was  granted,  and  thev 
gave  notice  oftrial  for  thatday  to  the  plaintiffs,  and  on 
the  15th  of  October,  the  defendants  lodged  a  fiat  for  a 
ventre,  which  issued,  and  was  returned  ;  and  the  trial  took 
'    for  J'l.^^^^Stlf  *>«fo'-«  »»«  and  a  special  jury.    On  the 
10th  of  October,  however,  six  days  after  the  judgment 
fixing  the  day  of  trial,  the  plaintiffs  had  moved,  on  notice 
t<^  alter  m  some  not  very  important  respects,  the  state' 
ment  oifacts  for  the  jury,  which  had  been  already  settled 
for  the^first  trial,  which  had  net  come  off",  and  on  the  2l8t 
01  October  judgment  was  given,  settling  the  facts  for  the 
second  time,  for  the  trial  on  the  28th.~tbat  is  to  say.'  the 
plaintiffs  motion  to  alter  or  reform  the  first  fixation  of 
•    [««*«  ^'«g'^««»ted.  not  before  the  day  of  trial  was  fixed., 
but  a  fortnight  after  it  had  been  fixed.    It  appears  to  m^ 
that  this  18  a  violation  of  art.  862.    It  is  true  that  the 
article  says  merely  "  no  tri^l  is  fixed  until  the  facts  have 
been  assigned."  and  here  they  had  been  assigned  months 
before,  for  the  purpbse  of  the  first  trial  which  never  took 
place  r  but  as  1  understand  the  reason  of  the  rule   it  is 
that  the  parties  may  know  exactly  what  facts  or  preten- 
sions they  have  to  meet,  and  if  this  metos  of  knowledge 
can  be  postponed  at  all  beyond  the  time  positively  fixed 

.*!  TL  ^*'!  "^^  ^  ^^^^ff*'  ^^  ^^J*«*'««  •  fo'  if  you  mav 
settle  the  facts  even  one  day  after  you  have  fixed  a  day 
lor  trial,  why  not  go  farther  and  say-you  may  settle  them 
a  day  or  ^wo  before^the  trial,  when  It  may  be  too  late  to  se- 
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cure  the  attendancer  of  witnesses  ?  Therefoi'e,  I  loolfapon 
ishrppil^ifco.  **^®  'tt^e  contained  in  art.  S52  as  the  rule  tha^  is  to  be  fol- 
[ttUpTit,  Co.  lowed.  To  disregard  it  is  an  irregularity,  and  if  it  is  an 
irregularity  in  which  the  defendants  have  not  acquiesced, 
they  are  not  to  be  bound  by  it  unless  they  choose.  They 
certainly  did  not  acquiesce  ^n  that  judgment  at  the  time, 
but  quite  the  contrary  ;  for,  |  on  the  22nd  October,  they 
gave  the  plaintiffs  notice  that  they  excepted  tq  the  jndg- 
ment  of  the  21st,  settling  thi  facts  after,  instead  pf  before  i 

'       the  fixing  the  day  of  trial,    tit  was  ^id  the  defendants  j 

might  have  appealed  from 'this  judgment  of  the   2l8t| 

October,  fixing  or  rather  reforming  the  already  fixed\facts ; 

but  the  facts  had  already  been  settled  for  the  previous 

trial,  which  did  not  come  off,  and  with  the  plaintiffs'  ac- 

quiescmce,  tinless  they  on  their  side  had  appealed  ;  and 

wliki  once  they  had  been  settled,  I  do  not  see  how  they 

could  be  disturbed  by  the  authority  of  the  same  judge,  or 

I     another  judge  of  the  samo  court,    i^he  defendants,  then, 

/were  quite  right  in  issuing  the  tfcntre^as  they  did,  l)ecause 

^  the  facts  had  then  been  already  isettled,  and  they  could 

^^Ujiot  foresee  there  would  b6  any  other  settlement  of  them; 
but  the  subsequent  re-settlement  of  t|iem,  after  the  trial 
had  been  ^xed  for  the  second  time,  was  an  irregularity, 
without  their  consent  or, participation  up  to  that  time; 
and  if  any  injustice  has  been  done  ttem  in  consequence, 
it  would  have  to  be  repaired  at  the  co^t  of  the  other  pkrty 
by  a  new  trial.  For  though  the  rule  is  not  that  a  new  trial 
will  be  granted  for  a  merd  irregularity,  where  there  has  b^^n 
no  injustice  done ;  yet  where  irregularities  have  resulted  (as 
ihight  conceivably  have  been  the  case  if  the  facts  had  been 
fixed  too  late  to  prepare  for  trial)  in  working'  injustice  to 
one  side  or  thie  otjier,  a  new  trial  might  certainly  be  given. 
Where,  however,  substantial  justice  has  been  done,  an 
irregularity  by  which  the  party  is  not  seen  to  have  sufi 
ferid  would  not,  of  itseM^f  be  a  sufficient  ground. 
,  1  have  said,  as  I  ^as  bound  to  say,  that  the  defendants 
in  no  manner  Acquiesced  in  this  irregulwrity  up  to  the^ 

^      day  of  trial :  further  than  that,  however,  I  cannot  go ;  for 
'  on  the  day  of  trial,  they  not  only  made  no  objection'  to  go' 
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L;v     K„.         ^X  ^^"^  ^'^^'  ^'""^  submitted  to  the        m 
jury     but  on  a  failure  of  jurors. to  attend  in  sufficient  ..^"'^ 
number  they  expressly  consented  to  let  a  bystandrserTe  .    o '"' ""' 
on    he  jury  without  which  conW  on  their  part  ZeT"" 
could  have  been  then  no  trial  at  all.    Thus  they  not ^ 

towatt      !?  '^^"^  *V"^''  '''''  *^«y  *««k  '.n  a'ltive  s^p 
towards  getting  a  trial  which  otherwise  could  not  have 

been  got.  and  they  went  to  trial  by  means  whlhth^ 
U^emselves  adopted,  and  which  they  n^d  not  We  taken  , 

at  all  Y  by  their  own  choice,    Therefore,  though  in  mt        -'  ^ 

^":^8;t^  J  ^"^""^  ^"^"'^  2istoctoi>er  fof th:t;s^  ■ 

on  the,  28th.  after  the  issue  of  the  venire,  was  irregular* 

l^^^^T    f"^  °''*°"  ^^'  ^"*  «^J"^*>"  ~"*™«d,  should 
n^yerttieless^erve  on  the  jury,  which  he,  in  cons;quence 

,  'zc^^:^^  ^  ^o^ir  to 

The  secoijd  ground  urged  by  the  d^dants  to  set  aside 
vLi:^"'^f  n^'  "  unsupported^  proof;  and  agai:^ 
'^mTp:-  *  '^^'^l  "^^  ^"^""^^^  nominally  agai^t  the 
•^«1  Printing  and  Publishing  Company,  limhed."  That 
tirdil  "T'  ^'"^f  *^  the-defendants  in  the  writ  and  in 
beBxrltlfrril^*^'  plaintiffs  ^alleged  tliatthey  haS 
wr«»Kl  k'."*^  "5'*«"  newspaper  which  they  said 
was    pHbhshed    by   the   defendants-naming  them    of 

™^.^«  T  ^*  """^  '^'  risk  of  the  plaintiffs  in  usmgl 
oZ^  n  had  r  "'*  '^'^^  t»^«y  -nld.not  provWhe 
!mp«T    A  ?  ^^"  committed*  but  that  ihey  must 

nubllh!^  /Ti  '^'  ''«^'  """«**  *^«^  o^"  «<«*  if  the 
Wh^lK  r  ^  '^!^  *  "'"^^°^"'  '"^^  »»^«  »>"  right  name, 
Whichhe  was  bound  ta  do  if  he  had  been  se^  with 

mirJl^"^.  ^r  ^^'*' ***^  ^^™«  ^"  'n-de  on  the 

p^^S  ,1."*'*^'  **^  ^^  ^"^P»«y  ^»»i«I^  had  actuiUly 
puMisffed  t|ie  paper  contBlning  the  libol,    tho  "  Maa» 
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being  then  published  not  by  the  "  Mail.  Printir^  and  Pub- 

shfppiDg'co.  liifhing  company,  limited"  but  by  anothei*  (and  an  altered 

M«HP.AP.Co.nanie,  that  is  to  say,  by  the  name  of  the  "  MaU  Printing 

company."  Therefore,  the  service  wag  mad^  on  the  manage^, 

and  at  the  office  ol  the  company  that  published  the  paper 

prosecuted.    This,  however,   does  not  appear  by  th§  affi- 

'^  davit  of  service,  for  the  affidavit  says  the  writ  was  served 

at  the  o9[ice  o{  ihQ  Mail' Printing  and  Publishing  company ; 

but  ihe  fact  is,  neiwrtheless,  certain^  because  it  is  proved 

aliunde  that  when  the  libel  appeared  and  when  the  ser- 

7^         vice  wai  made,  the  paper  was .  published  by  the  MaU 

.         Printing  company,  and  there  was  no  other  con^pany  or  per- 

\.  son  publishing  a  newspaper  of  that  name  at  that  place. 

-         The  person,  therefore,  whom  the  plaintiffs  wanted  to  get 

'at,  and  to  serve  with  process,  (for  corporations  fey  our  law 

are 'persons')  wad  the  publisher  of  the  libel ;  they  found.. 

,    him  and  served  him  with  a  summons  ordering  him  by  a 

Wtong  name  to  appeal:.    He  chooses  to  appear  in  that 

v^' '     wrong  name ,'  and  without disclo$ing  his  rightname,  he 

pleads  generally  "not  guilty."    We  hold  that  this  plea, 

under  the  circumstances,  puts  in  issue  merely  the  pub* 

licatiou  and  the  iunuendos.  '  - 


mi 


^J--. 


I  will 


not  speak  now  of  the  difference  between  the  ex- 


press denial  required  by  our  article  144  C.  P.,  and  the 
plea  in  .the  form  taken  *here.  There  is  often  confusion 
betweei  two  very  different  things^  viz.,  Qxprisss  denial 
and  meiely  saying  you  expressly  deny,  without  in  reality- 
doing  80.  Our  law  admits  of  no  misapprehension  on  this 
head ;  11  says :  "  No  particular  form  of  wordB\i8  required 
^' in  any  pleading;  but  every  fact,  the  truthj^  vf  hiph  is 
"not  expressly  deniM,  or  declared  to  be  unknown,  is 
"held  to  be  admitted."'  When  a  man  says  he  expressly 
denies  everything  in  the  world,  without,  however,  ex- 
piressing  anything  whatever  that  he  really  does  deny, 
he  is  neither  obeying  the  letter  nor  the  spirit  of  the  law ; 
but  we  may  leave  that  alone  now.  What  the  defendants 
contend  here  is  that  the  verdict  is  against  evidence,  be- 
cause by  a  wrong  name,  which  they  did  not  take  the 
trouble  to  correct,, they  are  said  to  have  published  whjtt 
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they  certainly  did  publish.    Let  us  suppose  this  were  a 
case  of  murder,  ddes  any  one  doubt  that  many  a  murderer  j^hVipiD  uo. 
has  been  hung  under  a  wrong  name^  but  rightlly  hungM»uS*co. 
for  all  that;  if  .he  did  the  deed^  u  such  a  base,  t^e  verdict  '' 

would  be,  as  it  is  here,  agai$t  |he  right  person  by  the 
wrong  name;  and. that  is  just  what  the  jury  hiire  said; 
and  the  fact  being  proved,  the  plaintiffs  have  iioved  to 
/insert  the  right  name,  and  their  mjotion  was  reserved  till/ 
we  should  hear  the  case  on  its  mlerits,  wAichlwe  have 
done  under  these  motions.'  made  by  the  one  barty  an<i 
the  other,  and  we  do  hot  see,  and  we  have  hot  heayd 
any  argument  to  show,  that  we  cannot  do  thaLnow,  as 
we  do  every  day  at  hearings  dn  the  merits,  when  casei 
come  up  finally  to  be  heard.  [ 

■  Upon,  the  point  of  misdirection,  it  was  said  that  dW  tl/e 
second  question  of  fact  for  the  jui^y,  the  judgerhad  ,ch_. 
ged  them  to  find  aiffirmatively.  This  was  no*  matter/of 
law;  but  of  fact  on  which  there  is  no  such  thing  (is  mis- 
direction, the  jury  find  the  facts  as  they  see  fit]  an^i  ifihe 
judge  misapprehends  a  fact,  they  not  only  can,  j)ut  shfeuld 
correct  the  misapprehension,  and  act  on  their  owii  appre- 
ciation of  jvhat  is  proved;  and  this  isWl^at  t^yWre 
told.  It  cannot  of  course  bti  preten'^ed  that  the  fact  fou^d 
is  in  the  least  doubtful.  ^  r*: 

There  was  fi.  second  mi  sdirection  urged :  it'  wf  s  that* 
with  Tespwt  to  the  'fifth  head  of  i/act  for  theju^.  they 
had  been  charged  that  bylpw  they*8hould  find  thi  article 
tot  haVe been  published  falStly  and  maliciously,  uMess  the 
defendants  pleaded  and  Oroved  Jl^'e  truth  o^it./rhat  is 
no  doubt  substantially  wjiat  the  j^ge  said/;  arid,  «peak 
ingfor  myself,  I  have  no  doubt  now  thatJit  ^as  right, 
any  more  than  I  had  t^en.  It  copld  hardly  b^  IJontended 
that  a  newspaper  in^y  ajccuse  an  indivMu^pf  crimes, 
and  call  upon  him  to  proVe  his  innocendB.  This  would 
be  "trial  by  newspaper  "  fiVith  a  vpngeai^ce.  feurely  it  is 
for  those  who  bring  serious  charges  i^  nejLsflapers  or 
elsewhere  to,  support  thkm  by  proof  wh.enLalled  on  to 

:doso.  .  ^         :    • '  ■       r-  J  ,  I 
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the  verdict,  as  founded  on  evidence^  what  was  done  by" 
— ...,^.  another  person,  there  is  nothing  to  support  the  defen-" 
Mrii Rip. Co. dants'  pretension,  but  v^hat  arises  from  a  confusion  of 
terms.    Names  are  not  pjersons,  but  only  designate  per- 
sons.    If  you  have  the  right  person,  the  w:rong  designa- 
tion does  not  alter  the  fact  charged  against  hira  by  what- 
ever name.  yO'he  defeW  was  baked  entirely  upon  this 
technicality ;  and  it  could  not  have  been  more  persistently 
or  ingeniously  urged  than  it  was ;  but  if  melts  the  instant 
It  IS  touched ;  and  those  who  recognize  thte  difference  be- 
tween names  and  Jhin^s,  njiust  admit  at  once  that  the 
one  is  but  the  symbol  of  ^e.  other.    The  learned  judge 
to  my  right;  exactly  hit  the  whole  difficulty,  when  he 
said  at  the  hearing :—"  Your  defence  is  :  you  are  the  de- 
•■  fendant :  that  admits  your  personality  ;  but  you  say  yott  ' 
"have  not  committed  what  you  are-charged  with." 

The  judgment  therefore  will  be  to  dismiss  the  defen- 
daHts'  two  motions,  and  to  grant  the  plaintiffs  motion  to 
amend,  and  give  them  judgment  on  the  verdict  for  $100 
and  costs,  against  the  defendants  by  their  amended  name 


V. 


Sicsott'e  and  CikoN,  JJ.,  coucurred. 

/^       '     Judgment  for  t>e  plaintiffs. 
I>at;M/«m  4- .B^rfartf  for  the  plaintiffs. 
Macmaster;  Hutchinson  Sr  PTwrfor  the  defendants, . 
V-k) 
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*       '''        '  ■     '       .  ■  November  80,  1886. 

.        Coram  Torbance,  Gill,  Mathieu.  JJ,  •       *^ 
.    J.  MITCHELL  j^T  AL.  V.  R.  MITCHELL. 

Tesiamentari,  executbr^Orounds  for  removal  from  oJfice-Mata 
:  Afe»  ond  dishonesty— C.C.  fllf,  282,  286.     — ^ 

Hm^^-That,  testamentar^r  executor  wlioBe  «Imlni«tra«on  exhibita 
dU.hone.ty  or  bad  faith  m.y  be  «,moved  from  offlca  DiTon^ty 
Ti    ^J?/**!"  *^~"^*  *'  """'"'  '"  tbe  p«^t  case  (o)  by  ti 

^  S°f  t?™""""."  •"  '^r"^  °'  *»»•  «dmini.tr,tion  of  the  eatote,  in 

ordetto  fiiyor  anotlKjr  eataie  in  which  he  ha*  a  greater  Intereat •  /m 
by  concealing  from  hia  «a*»catoradebt  dne  by  Z  to  the^^i*! 
and  (c)  by  hi^  pleading  \n  defence  to  an  actton  By  th»«trte  that  ho 
had  been  party  to  an  ev«iion  of  the  law,  which  plea.  i^cSw  - 
w;»uld  destroy  a  aecurity  given  to  the  estate.  «'«5e«m, 

^       The  plaintiffs  inscribed  in  Review  from  a'judgment  of 
the^Superior  Court,|^ontreal,  (Lobanobb,  J.),  F^b.  27 
1886.       *  .  ' 

T^e  action  was  to  deprive  the  defendant  Robert  Mit- 
chell of  his  office  of  executor  of  the  will  of  the  late  Alex- 
ander  Simpson.    The  action  was  by  three  legatees.     The 
plaint  sets  forth:  the  making  of  the  will,  the  death  of  the 
testator,  and  of  the  first  executrix,  the  wid6w  of  the  testa-    j 
tor,  and  the  beginning  of  the  administration  of  the  de- 
fendant  with,  his  co-executor  Alexander  Mitchell     The 
first  g^^nd  of  removal  charged  Was  connected'  with 
the  taking  of  th,  inventory  made  after  the  death  of  ' 
the  executrix    on  thf  14fh  ^ptembdr.    1888.    Among  ^ 
the   assets  .entered  4n  the  inventory  was  a  debt  due 
by^the  succession  of  Dame  Eliza  Lane  Ross,  i  wife  of  the  ■ 
defendant.  .The  d^bt  was  there  entered  ^^4876 80 
AnoW«s,t  waM280.  amount  of  an  overdue  note  miSe 
M  the  defenajnt.-It  was  charge^  that  ^e' withheld  ani 
suppressed  information  respecting  the  debts ;  ^h»t  hisico- 
executor  subsequently  discovered  that  the  capital  debt 
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and  thattio  wterert  had  been  paid  since^  ist  May.  187^ 
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excepting  i|200.90,  makingViw  due  an  additional  sum  of 
f^hllO-W  for  interest  on  the  day  of  the  death  of  the  ex- 
ecutrix. Catherine  Ray  ;  that  said  Robert  Mitchell  had 
admitted  said^indobtodness  by  several  documents  concealed 
IVom  his  co-executor ;  that  the  said  Eliza  Lane  Ross  died 
on  the  14th  October,  J880,  leaving  a  will   whereby  she 
appointed  her  husband  the  defendant,  her  son  James  M, 
Mitchell,  and  her  daughter  Eliza  L.  R.Mitchell,  the  execu- 
tors of  her  Will  ;  that  said  executors  refusing  to  pay  the 
_.  said  indebtedness  to  the  estate  of  said  Simpson,  an  action, 
No.  1219,  was  begun  by  the  Simpson  executors,  ihcluding 
the  defendant,  against  the  s^id  Robert  Mitchell  and  his 
son  and  daughter  as  executors  of  the  will  of  Mrs.  Milfchell ; 
^  .that  the  now  defendant  then  refused  to  give  the  address 
of  his  said  daughter,  in  order  that  she  might  be  served  in 
said  a^ion  ;  that  pleading  to  the  merits  of  said  demand, 
the    then    defendants,    including    the    now  defendant] 
pleaded  that  the  obligation  of  indebtedness  set   fortlj' 
against  the  said  executors  was  entered  into  by  Mrs.  Robert 
Mitchell  without  consideration  to  herself,  and   that  she 
received  no  benefit  therefrom  from  the  estate  A.  Simpson 
(though  the  deeds  purport  to  be  for  yalufi  from  said  estate), 
and  that  said  Robert  Mitchell  alone  received  consideration 
therefor,  and  that  said  deeds  were  made  by  Mrs.  R,  Mit- 
chell as  security  for  the  debts  of  her  husband  ;  and  said 
deeds  were  ntill  ;    the  now  plaintiffs  say  that  said  deeds 
were  made  by  Mrs.  Simpson  wit t  the  knowledge  arid 
assistance  of  the  defendant  ;  that  defendant  was  entitled 
under  the  will  of  said  Simpson  to  one-twenty'-second  part 
in  his  said  estate,  but  transferred  the  same  on  9th' April, 
1881,  to  his  daughter,  and  she,  the  same  day,  transferred 
the  same  to  her  brother,  by  deed  dated  2l8t  May,  1881,  « 
which  latter  deed,  defendanfcottcealed  from  his  co-exe- 
cutor, etc.  ;  that  Roberf  Mitchell  concealed  the  fact  of  his 
owing  the  Simpson  estate  the  said  sum  of  $280,  and  after- 
wards averring  that  the  samd  had  been  assumed  by  his 
daughter,  %nd  secured  by  her  on  ihprtgage,  refused  to  spe- 
cify the  property  on  which  it .  wa»  secured.    Wherefore 
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\^  "fJ^nte^  f'd"''  **?^  **®««  °^  axecut<»  are  very 

^*v»Jig  accepted,.a  testamentary 


plain.    0.  O.li 


e^ecutof  refuse  or  nfeglect  to  act,  or  dissipate  or  waste 
the  property,  or  othe^ise  exercise  his  functions  in  such 
a  manndras' would  justify  the  iisniissal  of  a  tutor,  or  if 
he  have  become  incafcable  of  fuiaUin^  t^e  duties  of  his 
office,  he^may  be  reWoved  by  the  Court  having  jurisdic 

.V  <.  f:  1..  fopowmg  persons  .are  also  excluded 
from  tutorship,  an|  even  may  be  deprived  of  it 
when  they  have  entered  upon  its  duties  :  1.  Persons 
whose  misconduct  if  notorious ;  2.  Those  whose  admin- 
istration exhibits  their  incapacity  or  dishonesty."  I 
The  correspondingjarticle  in  the  French  code  is  444' 

Toullier,  second  tomj,  n  1165,  says:  "Les  fautes  graves 
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The  plaintiftofterwaris.  on  the  Stlj^tember.  1884, 
presented  an  mc|ental  deinand,  giving  another  reason  for 
the  deprivation  ^tbd  de^ndant  of  his  office  of  executor, 
namely  that  he  |t^peded  the  gestion  of  the  Simpson 
estate,  by  endjavqiang  to  prevent  the  prosecution  of  the* 

'"^  K?r!*  f  •  ?*""  ^r*«  ***  '^^'^^^r  tt»«  amount  of  its 
indebtedness  ^O^he  Sinjfpson  estate,  by  writing  a  lettW 

to  the  attorney  arf/iZ«»Jf  the  Simpson  estate  purporting 
to  withdraw  Eis  authori](y  as  such  attorney,  following  ub 
the  same  by  a  notariai  protest  agains^  said  attorney 
Again,  on  the  8th  Aprir.ksSS,  plaintiffs  filed  another  inci-  « 
dental  dem^d,  allegii^J  as  another  lAUive  for  the  ^epri- 
vation  of  th^  4efendant]of  his  office  of  executor,  tha^L 
now  defendini,  in  th^  ^ause  1219.  on  t^e  l^th  of  Mar^h, 
1886,  after  Judgment/  rendered  therein  against  the  EoS^ 

wtf/i  'T  rr^^""^  witM^interest,  etc.,  lurS 
obsthicted  tjie  ,adn^ini«^tration  of  the  Simpson  estate  by   ^ 
filing  with  the  PrbthoWary.  without  right  or  the  con- 
currence  of  his  co^exedutor,  and  to  the  detriment  of  said 
estate,  a  renWion  k  part  of  said  judgment,  namely 
the  sum  of  11,920.08.    '  »u*«iy. 
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"  Si  fraus  non  sit  admissa,  sod  l^ta  negligentia,  quia  isfa 
"  prope  fraudem  accedit,  removt^ri  hunc  quasi  Huspoctum 
"  oportet."    Pand.  Lib.  26,  T.  10,  1.  7  §1 

0.  O.  282:  "The  folio wiaor  persons  oann6t  be  tutors  : 
"  4.  All  those,  who  themselves,  or  whose  father  aad  mother 
"  have  against  the  minor /a  suit  at  law  involving  hia 
"  status,  his  fortune,  or  an  important  portion  of  it."      1 

The  French  version  of  our  Code  and  the  Napoleon  Ck, 
use  the  expression  infidilUi,  which  we  translate  disboi 
esiy,  and  Demolombe,  T6m.  vii.  n.  489,  says :  "  L'infid61iti 
o'est  rind61icatesse,  l'i|ttiprobit6."    Suspectus  est,  qd)i  gc 
ex  fide  tutelam  gerit..    Inst.  J  5,  Z)«  ofcusat.  '     ^ 

Substituting  here  the  word  executor  for  tutor,  We  have 
to  consider  whethe^  the  facts  of  the  case  exhibit  mala  fides 
on  the  part  of  the/defendant.  Further,  was  there  a  law- 
siMt1)etween  the/Simpson  edtate  and  the  Ross  estate,  in- 
volving an  important  part  of  the  Simpson  estate?  Mala 
fides,  bad  faith,  or  the  existence. of  such  a  lawsuit,  by  pur 
law  would  sustain  the  action. 

I  shall  now  briefly  state  the  main  facts  which  I  find' 
proved.     Perhaps  the  most  important  fact  is  that  there 
was  a  suit, No.  1219,  in  which  the  defendant  was  plaintiflF 
^  with  his  9Wn  co-executor  Alexander  Mitchell,  and   in 

which  he  ^as  also  defendpt  in  his  quality  of  executor  of 

the  will  of  his  late  wifefn  The  procedure  aere  strikes  me 

as  most  fkulty  and  viciotia.    The  suit  was  a  most  serious 

one,  involving  an  importan!  portion  of  the  two  estates, 

the  jta^gment  was  for  over  #7,000,  and  t)ie  plea  w,98  of 

such  ^^^character  us  might  easily  engender  a  most  deadly 

feud  ^d  enmity.    In  answer  to  the  demand  of  the  &imp- 

\  son  ^ate  for  |6,400  of  capital  and  #1,900  of  interest,  the 

\*^  defeiidants  pleaded  that  the  only  consideration  ever  *e- 

ceited  for  the  principal  of  the  debt  sued  for  by  plaintiffs, 

\        **'/^®  interest  thereon,  was  a  debt  due  by  plaintiff  BobjBrt 

V     ^tchell.  individually,  the  husband  at  the  time  of  Eliza 

'\    tiane  Ross,  mentioned  in  plaintiff's  declaration ;  that  the 

V  laid  Eliza  Lane  Ross  never  received  any  consideration  for 

ithe  said  debt  now  sued  for.    That  the  transfer  from 
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/said  JSliza  Lane  Ross  to  Oatheriue  Ray  et  qualUi  invoked 
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ofS::^  r.  '7r^'  '^  P*^'"^""-  *»  theird^clart 
tion.  ^tereTjiiK^eaoh  of  thorn  wa*..  flimply  brought  about 

and  entered  into^the  pur^«e  of  maiing  the  aakl  Eli« 
Lane  Ron.  and  her  property  liable  for  the^bIigl^oS  "f 
her  «a.d  husband  to  the  aa'fd  Catherine  Ray  «  J^o^^^ 
executrix  of  her  nai^  late  husband  Ab,.  Si^on.  ^t„." 
to  law.  and  the  rifeht.  of  the  eaid  late  BlLLano  ZJ 
^ho  could  not  be>o  bound  or  made  li*wl  *K      I  .      ' 

.  •"»"''«  ^••i/  deed.  .„d  lr«,„ction.,  Z    htTaia 

The  now  defendant  was  party   to  the  obligation  h« 

r^LT'^r/t  *'^^^"^  -d^-band  TtK 
17;/!/  ^^"■?^®'  bimaelf.  and  he  pleads  an  eva- 
sTeurSv  he'C'  -^"''  if -uccessful.  would  dostr"  the 
fleeurityhejhad  given,  and  which  his  aunt.  Mrs  Simn! 
«on,  had    iccepted  from   him  in  good   fa  h     "t  f k  t 

«>-8»meBl  made  by  coanwl  /in  th.  now  ,v^ith^Jr 
.tn.ngl7p„t  that  defendant  w«,  ZLfn'^^L'TJ^ 

l.iH  T!  l!'"*"'"  *"">P<"»  which  the  pkintiffii  h.T. 
eXlT  'f  '"^u"""'  °'»"'"'  "^  "'"H'  ti>^  eon 

mTwirtl't!.^''.'^"^^^^^ 

»Xrr„f  •  r"'*'™»'*'y  •  •»*«"«  ^  .banLnment  of 
ZT^f^T^*-"  «™-««»Iy  given  bj  the  jnd? 
^n  JSThl.     ^.f  ""«•    The  cnWl  f.l  the  Sim* 
fn  ert^te  ha.  well  irtigmatizod  thi.  renanciltion  a.  .T 
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protent.  Then  »re  other  cironmitAncM  proved  with  re*- 
p<u't  to  the  gftstion  by  doft^ndant  of  th«  Himpiion  eetate, 
which  may  iihow  an  innoc<mt  or  miR<;hit)voaH  intent  on 
hiH  part  againiit  this  eRtat«\,  aa  wo  may  rely  upon  or  dii- 
tniMt  hia  good  faith.-  For  example,  the  complaint  made 
an  to  the  entry  of  #4,800  in  the  Simpson  inventory  when 
it  was  over  |7,000,  and  his  averment  in  court  that  the  in- 
debtedness of  the  Ross  estate  was  oVer  |6,000  in  1881 ; 
the  silence  of  the  defenUant  as  to  his  note  for  |28i0  ;  his 
refusing  to  givftt)l9  iddfiii  of Idl  daughter  When  she 
had  to  be  served  in  the  suit  1210  ;  his  silence  as  to  the 
transfer  of  his  share  to  his  daughter,  and  by  her  to  his 
son  ; — all  these  were  obstacles  put  by  him  to  the  adminis- 
tration of  the  Simpson  estate,  arising  from  his  deeper  in- 
terest in  the  Ross  estate  belonging  to  his  children.  Per- 
sonally, I  am  strongly  of  opinion  that  there  are  here  the 
maJaftdei  and  the  lawsuits  intended  by  oitr  code  to  inoft- 
pacitate  a  person  from  being  tutor  or  executor  in  the  pro- 
vince of  Quebec.  No  man  can  serve  two  masters.  It 
would  be  hard  to  believe  that  Robert  Mitchell  had  the 
same:  love^  for  the  Simpson  estate  wishing  to  execute  its 
judgment  of  $7,000,  as  for  the  Ross  estate  of  which  his 
children  are  proprietors.  It  would  not  be  natural.  There 
will  be  a  prospect  of  peace  and  good  order  in  the  admi- 
nistration of  the  Simpson  estate  when  Robert  Mitchell  is 
removed  from  it.  We  are  all  agreed  to  reverse  the  judg- 
ment, and  to  remove  this  executor.  Ousts  against  hin^ 
personally.  V    ,-  X 

The  judgm^is  as  foUowB  :•-> 

"TheCJourt,  etc...... 

"  Oonsidering  the  terms  of  art.  91^;  0.  C,  "  If,  having 
"  accepted,  a  testamentary  executor  refaaensnteglect  to 
"  act,  or  di88it>ate  or  waste  the  property,  or  otherwise 
"  exercise  his  functions  in  sn(^  a  manner  ab  would  jus- 
"  tify  the  dismissal  of  a  tutor,  or  if  he  haye  .becpme  inca- 
"  pable  of  fulfilling  the  duties  of  his  office,  hri^ay  be  re- 
"  moved  by  tha  Court  having  Jurisdiction ;  '* 

"  Oonsidering  also  the  terms  of  our  Code  m  to  exolu- 
Sion  nfom  ttttdl«hrp~(Cra.  282) :  "  T£m)  ioIIdwing~p^n^8 
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whce  f.th«r  wd  moth«r  h«v«  agaiii.t  thp  minor  a  «ait 
at  I'W  nvolving  hi.  .Utw.  hi.  fortune,  or  an  important 
part  of  it :  "  al«,  art.  286  0.0. :  "  The  following  per«,n, 
are  «|.o  excluded  from  tutor.hip.  and  may  even  be  d^ 
prived-of  it  when  they  have  entered  upon  it.  dutKo.  • 
1.  Perron,  whose  misconduct  ia  notoriou. ;  2,  Tho.e 
whoae  adminiatration  exhibit,  their  incapacify  or  dia- 
"  honeaty ; "  *>^  '  '"^ 


beir  mcapa^C 
in  tl^M  rau8< 


(onaideringr  that  the  evidence  in  thiiT  r*u.e  prove, 
the  exiatence  of  a  .uit  at  law,' No.  12irof  the  record,  of 
this  Court,  between  the  executor.  o/>th«  estate  of  the  latq 
Alexander  Simpson,  involving  ^^ards  of  |7,000,  being 
au  important  part  of  said  est^e,  and  the  defendant  and 
his  son  and  daughter  as  executors  of  the  last  will  of  the 
Ute  Eliza  Lane  Ross ; 

^  V  Considering  the  ^rms  of  the  plea  filed  by  the  defen- 
danls  m  said  caus*.  including  the  defendant ; 

"  Considering^  the  renunciation  filed  by  him  after  iudg- 
ment  in  sai^  cause  of  $1,920.08,  said  renunciation  being 
m^e  withdut  the  authority  or  co^wftit  of  his  co-executor ; 
"  Co^idering  the  other  evidence  of  record  in  this  cause ;' 
*VJ06nsidering  that  there  is  arrar  in  the  said  judgment 
of  27th  February  last,  doth  reverse  the  same,"  etc.— Ac- 
tion maintained,  and  Bob«rt  Mitchell  removed  from  the 
office  of  executor. 

"^  Judgment  reverted. 

Laftair-^SieUe  f<»  the  plaintiffs. 
BobertsoH,  Fleet  if  fkkoner  for  the  defendant 
(J.K.) 
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GADBOIS  V.  MORAOH^B.        .  * 
Promise  de  manafce — Tuteur—Ikmmages. 

Juofc:— lo.  Q^e  lorequ'une  fille  mineure  orpheline  s'engage,  sans  le  cdn- 
y  -  seqteibent  de  8oh  tuteur,  &  contractor  un  mu-iage,  et  que  subs^quem- 
ment  regrettant  cet  engagement,  el|e  demande  &  son  tuteur  de  le 
rompre.  I'intervention  deoe  dernier  et  son  opposition  »a  marii^e, 
<  .f  aantf  autre  raison,  est  legitime,  et  he  le  rend  pas  responsagle  des  d6^ 
»  *  jjenaes  d'aigent  qne  le  prgtendant.aurait  faites  en  vue  de  oe  manage, 
!«~|.  nildes  dommages  qa'il  pent  en  ^Ubir. 
r-^  Qo^  bien  plus,  le  fait  seul  d'avoir  dfcid^  ce  mariage  sans  le  consente-. 
merit  et  la  connaissance  du  tuteur  et  d'avoir  conVoque  an  conseit  de 
'-^nlle  en  ne  lui  en  donnant  avis  que  par  le  notaisa,  seraif  suf^ant 
jdstifier  le  tuteur  de  s'opposer  &  an  manage  d4cid6  en  de  par 
«reoa8t^^^ 

Ee  jni^ment  euivont  contient  an  long^  toiis  les  ffiits  de 
la  cause  fet  les  pr6tentio^s  des  parties  telles  qu'6tablies  p%r^ 
,  la  cbntestation  li6e 

'•LaConr,  etc.. 

*•  Attendu  qt^e  demandeur  alldgue  que  le  d6^endeur 
est  le  tuteur  dument  nomm6  en  justice  k  Demoiselle  Marie  ^ 
Victoria  Emetine  Beaupr6,  fiUe  mineure  et  orpheline: 
que  le^it  dekandeur,  d6sirant  6pouser  la  dite  demoiselle 
Beauprfi,  IJiii  visit^e^  plusieurs  reprises  de  I'assenti- 
ment  du  ^(Sfendeur ;  qu'il  lui  a  fait  des  propositions  .de 
mariajg^  ;.qu'elle  les  a  accept^es  ;  qu'il  lui  a  fait  aussi'des 
prest^nts,  consista^t  en  bijoux  et  objets  de  valeur  assez 
considerables,  ainsi  que  des  sommes  d'argent;  qu'elle  a 
refu  le  tout  comme  garantiede  leur  afiection  r§(>iproqne ; 
que  le  dit  demandeur  et  la  dite  demoiselle  Beaupr^,  ayant 
d6cid6  de  se  marjif  r  dans  les  premiers  jours  du  mois  d*aout 
1884,  firent  leurs  pr^paratifs  de  n^riage,  le  demandeur, 
"ay^t  A  celte  fin  achetd  et  donn^i  la  dite  demoiselle 
Beaupr6  une  alliance  ou  anneau  de^mariage  avec  d'autres 
presents  qu'elle  accepta ;  que  tout  cela  se  fit  jl  la  connais- 
sance du  d6fendeur ;  que  la  dite  demoiselle  Beauprd  vou- 
lant  ge  conformer  A  la  Ipi  relativtf  augi  jftttermmeufeglir" 
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consentement  an  Ait  «««•  /       ^^^^  **®  donu^r  son 

lledeman^uieUfcr^Li™    ""^  ""-engagement,  ayoo  ' 
isibfedi  drmrnCvU-UnHa''  'f  ■''"  '?*  ""• 

:^r  a  d^i.  de  x„r .:r:.^Trp4r  tt 

/  cadeanx  qn'ii  , ftitaTif 4» T  '  ? If  ''  ''•'™ ^^ d"" 

/'♦.57.60  et,'i.StlV5i*^d^°r.«t«f;'"'1'  T'" 
'    maires  on'il  u.  a«^ff«^   j  recouvwr  pour  les  dom- 

ait  p«,i.t  de  •^ri.^itr^:^  «plT.sr;ji" 

sur  son  comote  oar  1«  <1&«o»<u»  ^i"«»eiKauons  taites 

,«e^^ede.a»de„^U«,e  du  d4fe«.e„''^\«- 

.^'etd^  i:L;cv;:rr:iStr'r«s 
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raffection  que  la  dite  demoiselle  Beawprfe  atlrait  pu  avoir 
.poTir  le  demandeur ;  que  de  fiat,  si  le  inariage  n'a  pas  eu 
lieu)  c'est  uniquement  paroe  que  la  dite  demoiselle  Beau- 
pr6  a  refus6  d'fepouser  le  dit  demaudeur,  parce  qu'elle  ne 
I'aimait  pas,  ainsi  qu'elle  I'a  d6clar6  au  d6fendeiir  et  A 
d'autres  personnes  de  ses  amies ;  que  si°  elle  a  donn6  un«i 
x6ponse  favorable  aui  avances  et  aux  propositions  du  de- 
mandeur et  son  consentement  au  dit  projet  de  mariage, 
cela  a  6t6  uniquement  sous  I'influence  de  fpllicitation  et 
d'obsessions  de  certaines  personnes  qui  ftvaieUt  rfesolu  de 
faire  rfeussfr  ce  prc^;  que  la  dite  demoiselle  Beaupr6  a 
^t6  soustraite  k  la  sui^eillance  du  dfifendeur  par  ces  per- 
sonnes qui  lV)nt  emn^Ni^e  k  Varennes  ou  le  dit  deman- 
deur a  §t6  lui  faire  de  f^uentes  visites  ;  que  la  dite  de- 
moiselle Beauprfe,  ftg6e  qeulement  de  quinze  ans,  s'est 
trouv6e  ainsi  priv6e  de  I'appui  et  des  conseils  de  son 
tuteur  et  obs6d6e  de  sollicitations,  de  promesses  et  de 
representations  de  toutes  sortes,  tant  de  la  part  du  de- 
mandeur que  de  la  part  des  persoiines  qui  I'entouraient, 
et  que  le  demandeur  avait  mises  dans  son  int6r6t,  et  ce 
dans  le  but  de  faire  consentir  la  dite  demoiselle  Beaupr6 
k  fepouser  le  dit  demandeur ;  que  c'est  uniquement  sous 
Teffet  de  ces  obsessions  que  la  dite  demoiselle  Beaupr6  a 
donn^  son  consentemBut ;  que  ce  coinsentement  n'a  pas 
6t6  libre ;  que  la  dite  dem^Ue  Beauprfe  a  profits  de 
la  premiere  occasion  qui  s'est  -offerte  k  elle,  par  la  ren- 
contre d'une  ami«  intime,  pour  d6clarer  au  pr6tendant 
qu'elle  allait  ainsi  se  marier  contre  son  grfe.et  quelle 
n'aiiiiait  pas  le  demandeur,  et  pour  prier  cette  amie  d'6- 
<*ire  au  demandeur  pour  I'avertir  de  tout  cela,  et  lui  de- 
mander  de  s'opposer  k  ce  mariage  vu  qu'on  n'avait  pas 
voulu  qu'elle  fecrivit.  elle-mfeme  i  son  ttiteur;  que  le  de- 
mandeur, averti  de  cette  mani^re,  est  alors  all6  4  Varennes 
et  en  a  ram^6  sa  dite  pupille ;  que  les  remarques  que  le 
ddfendeur  a  pu  faire  tant  k  la  dite  assembllS^de  parents 
que  dans  d'autres  occasiong,  6taient  trds  pertinentes,  et 
qu'il  n'a  agi  en  tout  cola  que  suivant  son/devdir  de  tu- 
teur-.  que  vu  ces  circonstances  il  4tait  triw  justifiable  de 


*  '  ^  8UPEBI0R  OOURT\       .  aj 

dfipenses  qriPle  demandeur  anrait  faites,  vn  qu'il  ne  I'a 
jamais  autorisfi  k  les  faire  et  n'a  pas  6t6  conftult6  d'avance 
..k  ce  sujet ;  etifin  qu'il  a  toujoure  laissg  sa  dite  pupille 
parfaitemeut  libre  d'^pouser  qui  bon  lui  semblerait,  le 
demandeur  tout  comme  un  autre ; 

^  "Consid6rant  qu'il  est,prouv6  que  la  dite  Ernestine 
Beaupf6,  a  peu  de  jours  avant  la  date  fix6e  pour  le  ma- 
nage projet6  entre  elle  et  le  demandeur,  fait  6crire  au  d6- 
fendeur,  son  tuteur,  de  s'opposer  k  ce  manage  dont  on  ne 
1  avait  |>as  inform^  aup^ravant ;— ™ — — _._-  .^-^ 

^  "Attendu  queledit  d6fendeur,  apres  woir  re^  cette 
lettre,est  all6  cBercher  la  dite  Ernestine  Beaupr6  kYa.- 
rennes  et  I'a  amende  chez  lui,  et  que  Ik  la  dite  Ernestine 
Beauprfi'  lui  a  d6c^r6,  cpmme  elle  le  declare  entendue 
comme  t6moin  en  ^j^mnse,  qu'elle  n'aimait  pas  le  de- 
mandeur pour  s6jflMb  avec  lui ; 

"C6nsid6rant  ^^£s:  les  circonstances  prouvees  en 

cette  cause  il  es^,  6vident  que  l^d6fendeur,  comme  un 

bon  tuteur,  soucieux  des  int§r6ts  de  sa  pupille,  devait 

s'opposer  4  ce  mariage  comme  il  I'a  fait ; 

"Consid6rant  que  ie  fait  seiil  d'avoir  d§cid6  ce  mariage 

,  sans  le  consentement  ,et  la  connaissance  du  tuteur  et  d'a- 
voir convoqu6  un  conAeil  de  famille  en  ne  lui  en  donnant 
avis  que  par  le  notair^  serait  suffisant  pour  justifier  le 
tuteur  de  s'opposer  A  uiimariage  d6cid6  en  de  pareilles 

circonstanpes ;  ;  V  s^ '  i>  . 

"<3«i8ni6rant  que  le  dLand^urli'a  pas  prouv6  que  le  ^ 

dit  defendeur  ait  rien  fait  Willie  devait  pas  faire,  et  que 

la  coi^duite  du  dit  defendeur,  teUe  qu'6tabUe  en  cette 

cause  est  parfaitemeut  justii^able ; 

"-Oonsidfeant  que  TactiAn  du  dit  dwrnandeuy  est  mal    ' 
fond6e;    ■■■■    ■-■--'■.  ^  ■■■■..  ,.:-^::' -,.::  ...   ■ 

"  A  lienvoyl  et  renvofe  la  dite  action  avec  dfipens,  etc  " 
Arduhnbaulf,  Lynch  Sf  Migneault,  avocats  du  demandeur 
O.  Mireault,  avocatidu  d6fen^ur.  _  ^j^ 

;:    (J\J.B.)  ^  - 
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48     ,        ,     ,  montheal  law  bxpo: 

[In  RevibwvJ    . 

Oorom  Johnson,  PA:^NBAti,  Lobanobb,  J  J. 
;   ^     :  OTTl)ffe  v:MiiNAip. 

Obligation  ,u)Uh  term-i-Loan  of  money  at  ifUerest-^C-  C.  1091. 

»■"■.-.  -    .  ■     »  '■ 

Hku)  :— WheteMoncy  u  loan'dd  at  interest,  the  ter^  is  preajamSll  to  be 
s(|pulatMHn  favor  of  the' creditor  as  well 'as  of  the  debtor.    7 

The  iQscrjptiott  was  by  the  defendant,  in  Bevi^w  of  a 
ja(|gfnent-ofthe  Superior  Court,  BedfoiH  (BuOhanan,  J.)i 
November  26,  18{86;    > 


liOBANOER,  J.  .*^—       . 

^11  s'agit  d'interprfiter  I'article  1091  du  Code  Civil,  qui 
declare  que  le  terme  est  toujours  pif6sum6  stipule  en  fa- 
^  r^nr  du  d6bit€iur,'  k  moins  quHl  ne  resulte  de  la  stipula:- 
tion  x)U  des  c.i];ponstances,  qu'il  a  6t6  aussi  eonvenu  en 
'  faveuf  du  crSaniier.    .        •       ^  ,  '      , 

/    Le  d^fendeur,  poursuivisur ,  deux  obligations  qu'il  k^ 
consenties,  a  offert  I'arge'ht  avant  I'SchSance  et'r^itdre  ses 
offres  par  son'plaidoyer.  \   - 

Le  demandeur  pretend  qu'il  n'^tait  pas  tenu  de  le  reciB- 
'  yoir  avant  r^ch^ance.         '         >• 

Jjsl  question  ne  strait  pas*  exeinpte  d'embarTas  si  ^ 
li'4itait  la  nature  particuli^re  de  I'acte  intervenu  entire  les'- 

■  parties.^'-  :^   .:./. :._:^,^_.:^_.^^^::£.^^^^  ',''■'.':-■ 

II  s*8git,  ici,  d'lin  ;pr6t,i^6  o'bligations  en  font  foi  et 
^^^^cela,  suivAit  moi,  #6gle  la  question.     , 

lia  doctrine  telle  que  posde  par  Avhry  &  Bau  resume 

1  ;Opinion  des  autenrs  sur  le  sujet :  —  ''Le  terme  (page  90), 

Vi  «n  g6nM,  est  prdsum^  BnJa^s^  du  ddbiteur,  mais  cette 

•     ,  "4i>r6somption  cesse  lorsqu'il  r6sulte,  soit  des  termes  ou 

;  .  "de  la  nature  de  la  convention,  soit  des  circonstances 

*' dans  lesqifelles  ellea.6t6  form^e  et  dont  le'jugQestle 

*"  souverain  appr^ciateur.  que  le  terii^  ai-6t^  convenn dans  'j 

^  .  "'I'int6r6t  cdromun  dn  dfebiteur  on  dnViriftanniftr.  on  mftmfi 

'' danscUint^r^t  unique  de  ce  dernier!    Danscesdeux  cas, 

'^f  "  le  cr^ancier  ne  pent  £tre  tenu  de  recevoir  paiexnent 


-a  c.  1091. 


a  de  le  recd- 
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"  avantierme.    C'eat  ainsi  qui  dan»  le/prtt  ^  int6r6t-'on  *   «* 

p^^tfacilement  admettre  qte  le  terme  a  6t6  stipule  Ouimrt 
"  aupsi  bien  en  faveur-du  crfiancier  qu*au  profit  do  d^  '**<°*««- 
"  biteur^."  ,  -    J  •  -  ■  ' 

^^Aubry  &   Rau  dtent Yltppui,  touUier,   Duranton,  ■% 

Larbmbidre,  Zachariae  et  quelfaues  autres  auteurs.  '  ' 

■La  Oour  est  d'avis  que  le  Jngeigent  est  conforme  AJa  ' 
loi  et  deyrait  ^re  c$»ifirm6.  ' 

JB.  Racicot  for.  the  plaintiff.] 


e>; 


^rfaw  4r  i>«A(iwict|br°tlM)  defendant. 

■-■■■  (/k.)  ;:■;:■•  .;::f ■.:.-?■ '^    ■ 


,*i 


;     JanlJary  81,-ia$T.;' 
C^rrtOT  Johnson,  Gill,  Loranokr,  i'j;  -*  >  ^' 
..  J,  ARLE^  V.  r|  J.  ARLESS  et  al.     '  ' 

Father  and  children^Mainiefikm^— Fault  offffther-Jp:  C*166. 

""^II!*  the  obligation  df  chiLl,«a-lo  niatekn  th^r  Ather,  u^m 
jwd  other  «cendantJ' Who  «^  in-want  <C.  C.J1%  does  not  ^ease 
wMn  the  necewitous  conditi^  of  the  „paient- ig  cauHed  by^is  qwn 
faalt.  Jhe  intemperance  of  U  aged  Jathefjlbeg  not  constitute  a 
valid  groufa4  for  r^ing  to  iriaintain  him.        -,.  V    ' 

^Theiriseripti^  in  Revi^v.Vas  by  B  h  Meaa^  oi^e  of 
the  defendants,  fron^  adjudgment  of  the  Sn^rior  Oou^ 
Montreal  (Plamondon,  J.)|  June  80, 1886.^  ^ 


:  LORANGEB,  X  :- 

'   C'est  unp  action,  pout,  pension  alimentaire,  p(irt6e  pw 

un  vieillard  contre  ses  trojs  enfants.     \. 

Le  demand^ur  et  son  gpbuse,  mere  d^  dfifendeuiCsont 

tons  deux,  kg6B  de  prds  db  70  ais  et  inoapablf 'de  sub^ 

yenir  d  leur  propre  subsWtance.    II  rtclame  dontre  cjia^ 

cun  des  d6fendei;ir8  la  sonime  de  $9  par  mois. 
T#fld^fftndft\irs  ont  pli '      "      ' 


seul,  et  les  deuj^  antres  p^r 
l^  moyens  de  defense  son 


un  piaidoyer  conjoint ;  mais 
les  m6mes.    Les  trpis,  tout  en 


■  ^ 
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se  declarant  prdts  4  ai^er  lenrs  parents^^ns  la  mesnre  de 
lenrs  moyens,  plaident  quele.pdre  est  encore  assez  e.n 
.santd  pour  pouvoir  gagner  sa  vie  «t  celle  de  sa  femme  ; 
que,  s'il  ne  le  fait  pas,  c'est  dA  &  son  ivrognerie  et  k  son 
inconduite.  Puis  les  d^fendeurs  Uemandent  le  d6bout6 
de  Taction.      ,    »         "  »»  ,^  .__^ 

^"iia  Gpnr  de^remidre  instance  les  a  condamn6s  k  payer 
chacun.la  somme  de  %%  par  mois,  avec  les  arp§riige8  k 
compter  du  jour  de  Tinstitution  de  Tiactioa. 

Ge  jugemeht  me  parait  conforme  k  la  prenve  comme  k 
la  loi.  Les  aliments  sont  dus  pflr  les  enfants  k  leurs  pa- 
rents en  oas  de  besoin. 

Or,  il  est  suffisamment  6tabli  que  le  demandenr,  qnoi- 
que  encore  capable  de  fai re  certains  Quvrages  qui  requid- 
rent  peu  de  force,  est  incapable  de  gagner  sa  vie.  Les 
defendeurs  ont  eu  le  triste  courage  de  plaider  I'inconduite 
deleurp^re;  ils  n'ont  p^  pronv6  les  all6gu6s  de  leurs 
defenses.  II  est  vrai  que  le  demandeur  a  I'habitnde  de 
prendre  de  la  boisson  ;  mais  il  n'est  pas  prouv6  qu'il  dn 
fasse  un  abus  au  point  de  se  rendre  incapable  de  faire  les 
quelques  petits  travaux  que  lui  permet  son  Ikge.  Au 
reste,  le  demandeur  fut-il  enclin  au  vice  de  Tivrogneriei. 
cela  ne  serait  pas  une  excuse.  Lors  mdme  que  le  besoin 
provient  de  la  faute  de  celui  qui  reclame  les  aliments,  il 
est  de  droit  4u'il8  doivent  lui  Mre  accord6s.  La  faute 
n'emp6che  pas.le  besoin,  et  il  a'y  ajpas  de  motif  l6gaLde 
refuser  les  aliments.  | 


fenscs; 


"  La  neces8it6  de  vivre,  dit  Laurent,  doifmOforter  |rar 
toutes  les  conditions  morales."  '^y     . 

Les  ddf^l^deuis,  pour  faire  des  firais,  ont  diyis6  lenrs  ks- 
Deux  d'entre  &!x.%,  se  dSclarent  satisfaits  du  ju||^' 
ment,  car  ils  n'ont'' pas  appel6.    II  ne  reste  plus  que  le 
nomm6  Q«orge  Arless  qui  persiste  dans  son  refiis.       .    " 

La  Gour  confirme  &  I'unanimitdle  jugement  de  la  O^nr 
de  premiere  instaneor  '     -  -^        ^ 

»  Judgment  confirmed.    ^ 

Macmaster,  Hutchmson,  Weir  Sf  McLennan  for  the  plain* 


■;  X  . 


^  '  .  SUPERIOR  COURT.    ' '  Ak 

'  ■     L        ■  ■'  ' 

,  7  d6cembre  1886. 

Coram  CiMOV,  J. 

^         DBi-Uii  DESJARDINS  V.  OLfiROUX. 
^vUude-DroU  de  postage— Construaion  au-deMu. 
JuGi  :-Qa'un  propri^Uire  qui  donne  on.  vend  un  droit  Be  p«««ge  en  ces 

2nTt!r^  "«'*P".P«"'«'a«"P«cMdebAtir««^e«iH«,podrvn 
qu  lai«e  le  p«..ge  l.bre.  «5r6  et  4clairt  *uffl.»inment  p^ir  pet- 
mettre  I'uBage  commbde  du  dft  pawage.  ^    '  *^  J 

La  demanderesse  dans  son  action  alUgue  les  faits  sui- 
vants:  le  81  juillet  1878,  J:  B.  Deslongchamp,  un  des 
anteurs  de  la  demanderesse,  qui6tai<l4  cette  6poiue  pro- 
pn6taire  de  pldsienrs  terrains  Tvoisinant  celui  de  cette 
^  ff ™>*'e.  cj-^a  sur  un  des  dits  terrains  una  servitude  y 
aabhssantun  droit  de  passage  9iitoyen  aux  te'Anes  sui- 
vants......  "auront  le  droit  de  s'en  servir  et  d'en  fiJird  ' 

'  I  S**f  ri^';  ''°'*"'*  ^"^  aulrement  arec  le  dit  Jean- 

Baptiste  Deslongchamp  et  avec  ceux  k  qtti  ce  dernier  en 

'  donnera  droit,  et  ce  passage  une  fois  6tabli,  sera  com- 

mun  et  mitoyen  4  perp6tuit6,  sans  qu'aueune  des  pari 

lesqmyont  dh  pourroni  y  avoir  droit,  ne  puissent 

1  obstruer  avec  quoi  quece  toit,  pour  empficher  la  liHre 

circulation  dans  1^  dit  passage." 

^  Le  18  octobre  1874,  Deslongchamp  vendit  k  C^ene  et 

Bourbonnidre  un  des  dits  terrains,  et  la  clause  ^uivahte, 

futins6r6e  dans  I'acte :  "avec  droit  par  les  dits  acqufireurs, 

..^ettrs  hoirs  et  ayant  «itf se,  de  faire  usage  de  la  rnelle  ijn 

passage  actuellementexi8tant,>lqu'6tabli  en  arridre 

du  terrain  8us-vendu  en  commun  avec  c6ux  qui  y  out 

droit,  et  leuxs  hoirs  et  ayant  cause."  c'est-A-dir^  le  m6me 

passage  6tablr  par  I'acte  ci-dessus  du  81  jmllet  1873     Oo- 

derre  et  Bou^bonnidre  vendjjent  ce  terrwn  4  I^eiand^ 

resse  et  la Bubst^tudrent  & tSBs  leursdroits      f 

Le  d^fendeur  ayant  par  la  suite  achet^  du  d#  Deslong- 
phM^  le  drmt^^tir  au-desBu«  du  dit  Ji^  co,^ 
truisit  uuu  maiaoji  eu  brique  A  deux  6tag^,  san^avoir 
obtenu  le  consentement  de  la  demanderesse.    Cette  der- 


<  i'1 


fih^. 


-•VI 


'-■"# 


S     <       • 


4   -"    «. 


I 


46 


MONTREAL  LAW  REPORTS. 


IflM. 

Uaijanllni 

OKroux. 


><    ':., 


VI. 


:■  J^ 


Ml    '* 


nidre  pretend  que  le  d6fendear  n'avait  pas  le  droit  de  bfttir 
au-dt>B8U8  d«  ce  passage,  et,  la  Mtisse  n'^tant  pas  encore 
termin6e,  elle  intenta  uue  action  en  dUnoncu^ion  de  twuvel 
(cuvre  pour  iaire  cesser  les  dits  travau^d()  construction,  et 
r^clama  en  outre  nne  somme  de  |200  de  dopimages. 

Le  d^fendeur  plaida  en  affirmant  son  4roit  de  b&tir 
comme,il  I'avait  fait  et  6tait  k  le  faire ;  niant  qu'en  cela  il 
empi^tAit  en  ancune  fafon  sur  les  drdits  i^e  la  ddmaude- 

— -  La  Cour  a  d6bout6  Taction  par  le  jggement  sui vant :  -—i 

"  La  Oour,  etc.         .^    ,  "  / 

"  Gonsid6rant  que  par  li'acte  du  81  jiiillet'  1878,  Dame 
Pigeon  s'est  oblige  enversJFrs.  Campei^u  a  lui  donner  tin 
droit  de  passage  BUT  le  lot  No.  118,  dans  le'quartier  Ste- 
Marie  k  Montreal,  lequel  droit  de  passage  elle  devait  ac- 
qu6rir  de  J.  B.  Deslongchamp,  le ,  propriStaire  du  dit  lot 
No.  118 ;  que  le  dit  Deslongchamp  est  inter venu  k  cet  acte 
et  a  d6clar6  consen^ir  d'dtablir  sur  ce  lot  No.  118  un  pat- 
sage  mitogen,  mais  il  n'a  pas  cM6  la  propri6te  du  terrain 
ou  derait  s'exercer  ce  passage,  di^ant  seulemenf,  quant  k 
ce  passage,  que  les  dits  Madame  Pigeon  et  Gampeau,  l^urs 
hoirs  et  ayant  cause  "  auront  le  ^roit  de  ien  servir  et  den 
"faire  u^ge  soil  envoiture  ou  aulrement,  en  commun  avec  tedit 
*'  J!  B.  Deslongchamp  et  avec  ceux  d  qui  ce  demiet  en  donnera 
'*  le  droit "  et  il  declare  qu'atlcune  partie  ne  ppurra  I'obs- 
fruer  "  potir  empdoher  la  libre  circulation  dans  leditpas- 

>  "  GonddSrant  que  le  dit  Deslongchamp  en  vendant  le 
No.  lie  4  Goderre  et  Q^udry  dit  Bourbonniere,  les  auteurs 
de  la  demanderesi^e,  leur  a  donnS  le  droit,  pi  eat  et  k  leurs 
hpirs  et  ayant  cai^e,  "defaire  usage  de  la  ruelle  ou- passage' 
'*  aciuellemlBnt  existantftel  qu-^tabli.:.....,.  en  commun  avec 
"  ceux  qui  y  oht  db-oit,  leurs  hoirs  et  ayant  cause";  que 
la  demanderesse  a  acquis  de  Peter  Goyle  la  moiti6  sad- 
ouest  du  lot  No.  116  avec^  "  le  droit  de  passage"  et  en  ac- 
qa6rant*de  Idioore  r^utrei  moitiS  du  dit'~tE^.:J9:lle  a  acquis 
avecle  droit  "de  sortiret  enthr'en  tout  temps  pat*  laTuelle 
"  en  arri^re  "  ou ."  passage  commun  avec  les  atitres  4  per- 
'Vpetmti"";'        ",    /    .    "^-.'V      ''   ' .    ,,...,   .     '  r^r== 
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Con8id6rant  ^ue  la  demanderesse  n'a  qu'une  .enri- 
tude  de  passage  sur  ce  dit  lot  Ko.  118.  et  qu'elle  n'a  pas 
e  droit  d  empecher  la  construction  que  le  d6fendeur  a 
^hj66  au-dessns  du  sol  affeet§  k  I'exercice  de  cefte  servi- 
tude, vu  que  le  dfifendeur  a  laiss^  au  passage  utfe  hauteur 
suffisante  et^a  quantit6  d'air  et  de  lumidre  nUssaire 
pour  permettre  k  la  demanderesse  d'user  commodfiment 
de  cette  servitude  de  passage,  et  que  la  demanderesse  n'a 
pas  prouv6  q|je  le  d6fendeur  a  empi6t6  ?ur  la  largeur  as^, 
Sign6  4  ce  passage  on  sur  le  terrain  sur  lequel  s'fitait" 
jusqueli  exetc6  cette  Servitude  de  passage  ; 

"Oonsidfiyantquelaloi  ne  donne  au  terrain^No  116 
iippwtenant  k  la  demanderesse  kucun  droit  de  vue  sfir  la- 
rt,e  Plessis  et  que  le  contrat  ne  le  lui  donne  pas  ntfn  plus  ,• 
^  Considfirant  que  Paction  n'est  pas  fond6e,    " 

•  Eenvoie  Taction  et  condamne  la  demanderesse  k  payer 
au  demandeur  les  d^pehs  qui  sont  disttaits,,  etc.'' 

Loranger  4-  Beaudin,  avocats  de  hi  de&anderesse 
;  ^  David  4.  Laurendeau,  aviMl^s  du  d6fendeur. 

V      (J.  J.B.)  X 

-'  '  \        .  ''■'■  ■■.  ■;■■-       .  ■     ■■.  ''■'■•■■        \ 
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^w  Mathieu,  ^. 


24  mars  ,1887. 


LEGGAT  V.  LAROS]^  et^ir,      ,  ' 

.    ^   ■■■'■■    .  *■  „  ■   *  ■  I      .         * 

rejet^  8ar  motion.  t^"»««ut  wre 

Jugement:— "LaOour.etc.  ^ 

^  "  C5dnsid6rant  que  par  l'arti<jl6  208  du .  Code  de  Proc6- 
dure  Civile  les  .articulations  de  faits  doivent  fttre  r6diir6^8 
pjur  articles  isSpar^s  et  distiucts  stir  chaqne  fait ; 

"  Cnnsidfaaiit  quo  loe  articnlatioua  de  ikitfl  Nqe.  TJTW 
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^ 

8  dn  dflmandenr  no  Ront  pas  confoTmes  aux  dilpoBitiona 
de  cet  articU) ;  / 

"  A  ac(;ord6  et  aocorde  la  motion  de  la  d^fenderttRse,  et  a 
d£clar6  et  declare  ill6gal«  leB  ditos  artiuttlations  de  faits 
ot  les  rejette  aveo  d^pemn  duttraits,  etc." '^  i 

MaemMter,  Hutchinson,  Weir  8f  McLennan,  avocats  du 
demandQur.  ,  __.       ■...-.  h       ■.,  %     .  -.p, 

Mercier,  Baiuifoleil,  Choqwi  fif  WIHtneau,  avooata  de  la  a6« 
len($Bre8S^.  , 

5.  J.  B.)     t;—  ^^— 
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^a»i  Mathieit,  J.  ' 

.  ■  -    ^ 

PAQUETTE  v.  DfePOCAS. 


VetUe'—  Viceg  cach4i- 


-NuUiti  de  la  vente — RessortsjCune 
voUure. 


^ 


y 


Jv^i:— lo.  Que  Ton  ne  peut  coDakl4rer  comme  un  il^fant  cach6  dont  le 
vendeur  est  tenu  de  garantir  I'acheteur,  la  trop  grande  faibleaae  des 
resforts  d'une  venture  qne  I'acheteur  a  pu  examiner  en  I'achotant. 

2a  Que  le  vendeur  n'eHt  pas  tonu  des  vices  de  la  c1iob3  vendue,  et  la 
vente  n'en  peut  ^tre  annulde,  loraque  I'achetear  lea  a  connu  depuis  la 
vente,  et  qu'il  a  persists  A  garder  cette  chose  Vendue,  acceptant  I'obli- 
gation  dn  vendeur  de  la  r^parer.  '  . 

Les  faits  siHyants  ont  donn6  lieu  k  cette  action.  Vers 
la  fin  d'avril  18^  le  domandenr  aurait  achet6  da  d6fen- 
dertir  une  Voiture  a^ssorts  pour  quatre  personnes.  A^ant 
examine  cette  voiture'^ne  fois  en  sa  possession,  il  aurait 
constats  que  les  ressorts  ^taient  trop  faibles  pour  quatre 
personnes  ;  alors  il  I'a  renvoya  au  d6fendeur  afin  qu'il  r6- 
para  les  ressorts  pour  les  rendre  plus  forts  ;  ce  dernier  lui 
remit  la^vqiture  le  28  mai,  mais  les  ressorts  6taient  encore 
trop  faibles ;  enfin  le  26  mai,  le  dSfendeur  s'engagea  4 
poser  des  ressortf  completement  neufs,  ce  que  pourtant  il 
a  toujours  n^lig6  de  feire.  Voyant  cela,  le  detnandenr 
d6claira  au  fUfeadenr  qn'U  aa  jjpuvMt  garder  —  voiturfr- 


il 
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'^. 


etle  io^in4  de  la  reprendre.    Le  d6fondeur  reAiM.  De  \k 
1  action  en  nullity  de  vente.  „       ,  y,         ^ 

A  .ettii  action  le  d6f,.ndeur  a  plaidii  qne  le  demandenr 
lor.qttilavait«)het61adite  voitare  et  longtempe  avant 
avait  ««  loccMuiioii  de  I'examiner  ;  qa'apYA.  Tavoir  achet6. 
.    •  en  6t.it  aervie  et  qu&-trouvant  lea  re««ort«  trop  faible. 
illavtit  rapportfie  an  d^fendeur  lai  demandant  de  le. 
renforcer ;  que  le  d6febd«ar  iivait  alors  rendu  lea  dit.  re.- 
sorti.  plu.  forta  et  que  le  den^andeur  a'en  6Uit  alow  t«>Bv6 
satwfait ;  quo  aubafiquemmerit  le  demandenr  briaa  undea 
reworta,  et  qua  be  fut  dans  c€?t^  occaaion  qu'il  rapporta  la 
voiture  an  difydeur  pour  la  Ini  faire  reprendre  !^  que 
celni^i  refuaa  quoiqu'il  fnt  prft^  A  r6parer  le  5B»«ort  ca.86. 
I^Oonr  a  renvoy6  l'action'du\  demandenr  par  le  iuire. 
~Bient  anivant :   ■  ^  \-  »        ^  » 

■;;•♦- La  Cour,- etc.  '  •         :''■'  .      \ 
"  Attendu,  etc.  (Uficit  dea  faitajl 

"  Oonaidferant  qne  le  demandeni  loraqu'il  a  achet6cette 
voiture  du  d6fendetir^«  en  I'occaaibn  de  I'examiner  et  de 
lait  1  a  ezamm6e  Uttentivement ; 

"  Oonaidfirant  qu'il  parait  par  la  preuve  faite  en  cette 
cause  quil  aurait  pu  s'aaaurer de  la anfiaai^ce dea  rqaaorta 
de  cette  mtnre  et  qu:il  eat  difficile,  aona  lea  circonatancea    # 
etabhe  par  la  prenre,  de  conaidfirer  la  faiblease  de  cearea. 
sorts  ou  leur  inanffiaance  comme  un  d6fant  cach6  • 

"Conaid^rant  que  le  demandenr.  ne  demande'  paa  1.  , 
nnllit6  de  cette  vente^^  cause  d'lin  d^fant  cach6  qn'a^rait 
en  cette  voitnre  lor.  de  Tachat  qn'il  en  a  feit ;  maia  an 
contraire  dficlare  queloraqn'ils'eatapervnde  I'insnffisance  # 
de  ces  resaorta  pour  la  voiture.  il  n'a  paa  demands  la  rW- 
liation  de  la  vente.  ^  a  Jeqni.  1*  d6fendenr  de  Sparer 
cesreasorts;  .  •'iwrw 

.  "  Ooniddfij^t  qne  k  par  I'article  1628  du  Code  Civil  le 
vendeur  n'eat  paa  tenri  dea  vices  apparent,  et  dont  I'liolie- 
teuT  a  pu  Ini-mdme  connaitre  I'existenoe,  k  plna  forte  rafer 
son  neat-il  pa.  tenu  dea  vice,  qne  I'acheteurdfickre avoir 
connus  depnia  la  vente.  et  lorsqu'il  a  persists  A  garder  la 
chose  vendnq.  aoceptant  I'obligation  du  Vfliidfflr  do  r<p> 
r6r  la  onoM f^  ^    ■■  '  -^  ■   ■       ^  *^ 

VduinaCL  _  ^ 
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"  Oonaid^rai^t  quo  U  voiit«  Ael  cett«  voltwp#»'<ltftit  par- 
fttitw  nar  1h  <ouii<iiiUmi(mt  doa  (w^tioa  etquo  lodflmandnur 
ne  pfiiirraU  obt«nir  la  nullity  d«  ^ette  vcnte  qu'wn  ^tablia- 
mni  qu'au  moment  on  oll<j  fut  fai*«  la  voitur«i  ^ttait  affwrt^o 
dya  d^f'aul  vavhfi  quo  1«  domaudour  u'a  pu  alora  con- 
QfiUru;  ,         \^ 

"•Conaid^rant  que  1«  d«mand«up  n'n  paa  *t»bH  en  d6faut 
lach*  et  que  h<^  a<ition  e«t  mat  fondle, 

'!  A  ronvoy6  et  ronvoie  Taction  du  domandeur  avec  di^ 
pens  diatraita,  etc.'*— -ji ^  •  ■  , ■  ■  ^        ■  '  -^ __, 

iMiimeMe  8f  Bertkelot.kvoctkiii  du  demand'^tir. 
Mmt(tre  gf  BrmhM,  vfoctXn  dO  ddfe^id^nr 
(J,  J.  B.) 
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[In  Ukview.] 


\.  December  80,  1886. 

Coram  Johnson,  Papineau,  Gill,  JJ. 

PAGELS  ^  MURPHY.  : 

Imsot  and  Lessee — Repairs  to  leased  premises — PtUling  lessor  m 
'  demeure  to  make  reftairs. 

Hai-D:— That  the  leswcr  in  not  entitled,  without  flrat  putting  tlie  lewor  en 
dmeure,  to  demand  the  resiliation  of  the  leaae  because  repair*  are  ne- 
oeoaary.  UnleBs  the  condition  of  the  premiaes  be  aach  aa  abaolntely 
to  prevent  hia  uae  and  enjoyment,  the  proper  cbune  ia  for  the  leaaee 
to  oHk  that  the  leasor  be  ordered  to  make  the  repaira  which 
necessary,  and,  in  default,  that  the  lessee  be  authorised  to  makri^em 
i^at  the  leaaor'a  expenae. 

i  ' 

V'  The  incription  in  Review  was  upon  a  judgment  of  the 
Superior  Court,  Montreal  (Jett^,  J.),  Oct.  1, 1886,  dismlBs- 
ing  the  plaintiff's  action.  /      > 

Johnson,  J. : — ^  .  ■'       -  ^.■;.-'  ■/  .        -  "■  ■ '  i.^--:--,jJ'  ,  ■^:|:,.^  .^ 

The  plaintiff  inscribes.  His  action  was  to  get  damages, 
and  to  have  his  lease  rescinded ;  and  he  alleged :  That 
on  the  28th  April,  1886,  the  defendant  leased  to  plaintiff 
a  store,  No.  403  St,  P^bI  gtrwt  ia  thw  rit 


kbli  CO  d6fant 
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the  term  of  ftrt  ^rt.'tt  an  annual  wnVal  of  |A00  for  the 

tirat  year,  1650  Ibr  the  mnrnxd,  and  |B00  lor  the  remaining 

yeara,  with  the  right  to  leave  at  the  end  of  the  fi^i  year 

by  giving  notice  three  months  in  advance.    That  the 

plaintiff  waa  to  receive  poMesiiiou  on  the  Hrat  of  May  laat, 

but  only  got  poaKOfmion  on  the  eighth  of  Nfay.    That  on 

taking  powicfwion  of  the  building  HqJflund  it  in  a  defec- 

tiy,e  condition,  open  to  wind  and  water,  having  a  great 

number  of  doora  and  windowa  broken  and  open.    That 

the  plaintiff  complained  frequently  '    thJfMlj'iiiiilml  of  thi^ 

bail  atate  of  the  building,  and  aHked^Sl^l^  repaired, 

and  particularly  on  the  IJ>th  of  Au  Ji|&tii^£^  plaintiff 

aerved  the  defendant  with  a  notanlRM|yyy|E^  ^n 

her  to  repair  the  building  on  or  before  thEpfSeptomber, 

then  next,  or  he  wotfld  inatituto  an  ^:tion  to  compel  ku 

to  make  the  repairs.    That  in  apite  of  thia  proteat^llie 

defen^knt  did  not  make  any  repnira,  arid  in  conn^quenoe 

the  plamtlll  auflered  loas  to  the  amount  qf  fSOO  by  reaaog: 

of  hia  tobai^to  being  damaged  by  tJw^wet,  and  a  farther 

aum  of  1100,%  r«ja«on  of  hia  being>prrved  of  the  nae  of  " 

a  part  of  the  building.    The  plaintiff  thvefor«  concluded 

for  a  aum  of  |600  duta^g^nind  asked  that  the  lease  b« 

reailiated. 

The  defem^Tpleaded  that  the  plaintiff  knewpertectl^ 
weUtlie^tate  of  the  premisea  when  he  rented  them.  That 
^^o^mplainta  were  ever  made  to  the  defendant  a^^ 
time  previoua  to  the  19th  of  August  last.  Tli^on  tb, 
service  of  the  said  protest,  the  defendant  used^ry  dili 
gence  to  carry  out  th"e  terms  of  the  said  protest,  and  did 
repair  the  said  building  and  put  it  in  good  order ;  and 
that  the  plaintiff  suffered  no  damage. 

The  real  question  in  the  case  is,  what  was  the  plaintiff** 
recourse  under  the  circumstances.  He  does  not  succeed  in 
proving  what  he  Aays  as  to  the  state  of  the  premises  when 
he  got  po88es8ion,-.nor  aiiy  notice  to  the  defendant  at  that 
time:  but  he  waits  from  the  beginning  of  May  until  th« 
19th  August  before  protesting  the  defendant ;  and  bringi  *^ 
his  action  on  the  2nd  of  September  following,  not  asking 
that  the  dflfmdant  might  bg  coodenuwdjto  make  rvmirL 
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or  in  ^default,  tl^at  he  might  himself  make  them,  at  the 
defendant's  expen8e.-but  htf  asks  at  onjjp  for  damages  and 
the  resihation  of  the  lease. 

^  We  see  no  violaUon  here  by  the  defendant  of  the  con- 
ditions of  the  lease.  The  plaintiff  took  possession  without 
complamt  under  hisJease,  in  which  he  declared,  eik  is  usual 
that  he  was  satisfied  with  the  existing  state  of  things  It 
was  certainly  not  ofie  of  those  extreme  cases  where  the 
plaintiff  was  compelled'to  leave,  as  in  the  case  of  Boucher 
V.BrauU.  (')    '^  #f  ' 

.We  are  unariimdusly  to  coSfiiqm  the  judgnient  which 
dismissed  the  plaintiff's  action. 

_„  Judgment  confirmed. 

F.  £.  Gilimn,  attorney  for  plaintiff. 

Gremshidds,    Guerin   ^  Greenfields,  attorneys    lor  de 
fendants.  v 


January  18,  1887. 
w  Ci>raOT  CiMON,  J. 

MULLEN  etIl.  v.  PEARL,  and  TRfePANNIEE  and 
THE   COiy^ERCIAL  UNION  ASSURANCE' CO 
-  \  -*  Tiers-saisie,  ,  *' 

Procedure^Tierce-qf^sUum^Saisie-arra—Cf.C,P.  510  &)Q25, 

Court  or  Judge,  does  not  suajfend  the  execution  of  a  ■j„dgm^?„d 
™    .*  ^^T'^^"^  in  g»xl  faith  the  «pount  of  the  final  jucS 

i  .nen,w.llbed.8cha,«ednotwith8tandingtheprior8erviceaponS 

of  a  Uerce-oppoBition.  without  order  of  Buspension.  y*^  ^ 

;  ^      T^^e  plaintiffs' were  the  first  of  three  creditors  to  setl 

M«ie-aiy^/«  upon  the /tt!rs-5aMie,  but  a  second  creditor  Born- 

.  s*ein,  procured  and  served  the  <tiy».«ii«e  with  a  final  iudff. 

'""-T^  ^^'^  ***^  P^""***'    The  plaintifls  served  «^ 
tied  a  tierce-pppositiou  (under  a^t  ^10,  0.  C.  P.)  to^m- 
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stein's  judgment,  but  no  order  of  suspension  was  pro-       W7. 
cured.    The  tiers-saisie,  after  the  16  days,  paid  the  Born-      Maii.„ 
stem  judgment.    Subsequently  plaintiffs  had  Bornstein's       *r' 
judgment  set  aside.    The  plainUffs  then  contested  the  uS?oT/S"'(L 
/,m-«i,5«j',  second  declaration  m^p  ^p'thjs  case,  oathe 
ground  that  being  served  witl|  the  tlerce-oppi^tion,  it 
should  not  have  paid  Bornstein.  ^      / 

The  Court  held,  that  ihe  tMirce-oppoiftt«pn«d{d  not  sus- 
pend, tk  jdein  droa,  the  eifectition  ol  ifidtastein's  judg- 
ment, but  that  an  order  of  suspensionVphould  have  been 
procured  and  served;  t^  under  sat.  625,  C.  C  P  the 
service  of  the  Bornsteinj^dgment  operated  a  judicial- 
assignment,  and  constituted  him  the  first  cM,KWMM,re  as 
regards  the  tiers-saisie,  ^d  that  the  latter  in  paying  this 
judgment  acted  in  good  faith,  and  legally  acquitted  itself 
of  its  debt.  '        ■      \^   ■ 

The  judgment  is  in  the  following  terms  :— 
"La  Cour,  ayant  entendu  les  demandeurs  et  la  tiers-" 
saisie  sur  li  merite  de  la  contestation  produite  par  les 
demandeurs  « la  d6claration|  de  la  tiers-saisie.  examine  la 
procedure  et  la  preuve  et  d6lib6re ; 

"  Considerant  que  les  demandeurs  ne  se  plaignent  pas 
que  la  tiers-saisie  n'ait  pas  declare  dans  la  cause  de  Bom- 
stem  contre  Tr6paniiier  que  le  bref  de  saisie-arrM  en  la 
presente  cause,  lui  avait  6te  signifi§  avant  celui  dans  la 
cause  de  Bornstein  contre  Trepannier,  et  considfirant  qiie 
d«i8  sa  seconde  dfolaration.  dans  cette  derniere  cause,  la  ' 
dite  tiers-saisie  a  denonce  le  bref  de  saisie-arrfit  en  cette 
cause;  • 

'Consid6rant  que  la  tierce-opposition  n'arrfite  pas  de 
Plem  droit  I'execution  du  jug«ment  atti|qu6  et  que  Tes 
demandeurs  out  n6gUg6et  m6me  refus6,  bien  quelatiers- 
saisie  1  en  ait  pr6venu,  de  demander  au  trfb^al  ou  k  un 
me,  un  ordre  pour  arr6ter  l'ex6cution  4u  jmrement  ob-^ 
tenu  par  Bornstein  le  1  mai  dernier,  ordonna^i  la  tiers- 
saisie  de  lui  payer  145.14 ;  '►  '-<.. 

"  Considfirant  que  le  1  mai,  les  dita  demandeurs*^  sont 
^ntentfa  de  prfivwiir  la  tiffr««-»««^  ^'^  ^^ 


phs  payer' Bogg^ 


■stein  avairt  ks quinz^jpurs de laloi, lui^iaant :  " There-. 
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"  forej  we  take  thie  liberty  td  warn  you  thAt  any  payment 
"  made  by  you  before  the  15  days  allowed  by  law  and 
"by  ^id  judgment,   will  be  made  at  your  own  risk, 


Mullen 
Pterl 

Union  Am.  Co.     and  that   we  shall   hold  the  company   liable  for  the 


r 


*t  amoiiAt  thus  paid  ; " 

"  Coiisidfirant  que  par  I'art.  625  du  Code  de  Proc6durp, 
c'est  le  1  jugement  prononc6  contre  le  tiers-saisi  qui  op^re 
^cessidn  jndiciaije,  et  que  le  jugement  du  1  mai  susdit 
JfflJIre  fen  fayeur  du  dit  Bornstein  une  telle  cession,  et 
'l«el^  dit  Bornstein  est  le  premier  cessionuaire,  vis-A-vis 
drla  tiek-G^isie,  et  que  celle-ci,  en  ob^issant  au  jugement 
du  7  mail  s'est  acquittee  l^galementde  sa  dette^t  qu'elle  a 
agi  tout  le  temps  de  bonne  foi ;  ^ 

'*  Renvbie  la  dite  contestation  et  condamne  les  deman- 
deur^  auX|  d^pens,  distraits,  etc." 

^      Contestation  dismissed  with  costs. 
Bx^bidouk  8c  Fortin,  attorney's  for  plaintiffs  contesting.  ' 
jjSTeM  Carter  Sf  Goldstein,  attorneys  for  iiers-saisie.    • 


V 


,* 


31^  mars  1887. 


■,* 


Coram  Tascjiereau,  J.    | 

THOMA^  J.ImcKEOTN  v.  LA  COUR  DU  RECORPER 
ETWt  etXA  OITfi  DE  MONTREAL.     „ 

Com  du  JUfXTMr  de  MqiUrM--Juridiction---ProhmioH  avant 
Vonv^lioii—Preuvetestimmiale. 

Jooi:— lo.  Que  la  Cour  dn  Recorder  de  la  clt^  de  Montrtal  a  juridictibn 
sur  les  matidreA  et  offenses  consistant  i  tenir  une  maiton  maifatnie  et 
une  maitmde  dturdre  dans  la  cit^  de  Montrtol. 

2o.  Qu'un  brefde  prd|hibition  peut  ^maner  avant  la- conviction. 

3a  Qiw  la  preuve  testimoniale  pent  6tiB  l^alement  faite,  sur  an  bref  de 
prohibiti<m  ^maneyvant  la  conviction. 

Sjit  une  denonciation  faite.  ie  8  octobre  188'6,  le  d^feil- 
deur  fut  arr6t6  pfeur  avoir  tenu,  h  Montr6al,  depuis  twrf* 
moiH,  nne  myiaop  m^^lfftlQ^     Tiw  d6nnnfiintioa  faite  et  1»^ 
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mandat  d'arrestation  contenaient  nne  6nam6rati6n  des 
fails  qni  rendaient  la  maison  tenue  par  le  d^fendenr 
lieu  de  ddbanches,  de  d^ordres  6t  une  nftisance  pnbliqi 
Ayant  la  conyiction,  le  dSfendenr  prit  an  bref  de  pro! 
bition  basS  sur  le  d^fant  die  jaridiction  de.  la  Oour 
Recorder  et  allSguant  certaines  irr^gnlaritSs  qui  o^^6 
subsequemment  ignor^es  de  la  Cour.  La  ciJtd*'3&'M<mt- 
real  a  comparu  et  plaid6  que  la  dmr  du  Becorder/avlit 
jaridiction,  6t  qu'un^  bref  de  prohibition  ne  pouvait  pas 

6maner  avant  la  conviction.  *^ 

AutoritSs  du  requ6rant  :  Ji 

Simard  r.  La  Conation  de  Montmorency,  4  Q.  L.  It  398 ; 
Bergevin  v.  Routeai^  23  L.  C.  J.  179;  Poulin  v  Corporation 
de  Quibecy  9  S.  G.  R.  186  ;  Hangd  v.  fJoii,  11  L.  C.  R.  4Jf9  ; 
High  §  80S,  Hingston  v.  McKentp,  fSlL.  0.  J.  26  ;  2  T\ische- 
reau,  J.  59  ;  Ex  parlf  Gamer,  41*  C.  L.  1  59  ;  Tinker  r.  La 
CHU,  4  L.  N.  216  ;  Exparte  l^ebw^^,^.  258.  '  -f 
Antorites  de  la  ddfenderesse  :  ctff 

Blain  v.  Corporation  of  Granby,  5  R.  L:i88 ;  Beaudry  v. 
Becorder's  Court  and  Sexton,  5  «R.  L.  fi28  -^^Barrette  v.  City 


of  Montreal,  11  R.  L.  500;  Audet  dU  La^nie  r.  Doyon, 
10  Q.  L.  B.  ^0  f  Mayor  of  Sorel  v.  Armstrong,  00  L.  C.  J. 
171;  Bergeron  v.  Mouteau,  23  L.  C.  J.  179  ;  Exparte  Cher- 
rier,  6  L.  N.  348  ;  Ex  parte  Oierel,  4  L.  N.<  303  ;  'Hoscoe,  Cri- 
minal Evidence^E.  1854),  p.  796;  High,  Extra^Legal  Re- 
medies, 762,  771,  772  et  seq.;,  Lois  Municipalps  del865, 
Glackmeyer,  p.  60  «.  33  ;  37  Vlot.,  ch.  51,  |  149.  M 

La  Cour  a  c^86  le  bref  de  prohibition  pai?  le  jugement 
suivant:— ^     ;:*■•■    ■\\-^:  ••■  ~-  ;  "      •  f:-    ^v— .:      ■■^- 

"La  Cour,  etc.. 

"  Oonsid^rant  qu'rl  n'est  pas  d6monti6  que  la  Cour  du 
Recorder  de  I9  cit6  de  Montreal  ait  exc6dd  ou  meni^e 
d'exc6der  sa  jnridictiou  dans  la  cause  No.  2,867,'°La  Retne 
V.  Tl^omfts  J.  McKeown,  mitintenant  pendante  devant  la' 
dite  Cour,  et  qu'au  contrdre  il  appert  qu6  la  ditp  Cour  a 
pleine  et  enti^re  jaridiction  sur  les  matidres  et  offenses 
en  question  dans  la  dite  cause  et  sur  ton»les  points  de 
procedure  ot  de  droit  Bottlev^a  en  ififtlfk ; 
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"  Oonsiderani  ^ne  la  preuve  testimoriiale  pebt  6tre*«. 
galement  -faite  sur  bref  de  prohibition  6man6  avant  cob- 
viction,  mais  que  dans  I'espdce.  la  preuve  ^eetimoniale  est " 
d6favorable  atix>r6tention8  du.demaBdeur  requ6rant ; 

"  Rejette  la  motion  de  la  dfefenderesse,  l»cit6  de  Mont- 
rW,  tendant  au  rejet  de  la  dite  preuve,  maintient  la  d6- 
fense  de  la  dite  c^6  de*Montr6aI,  renvoie  la  requ6te  libel- 
16e  du^it  demandeur  requ^pint  et  la  demande  pour  pro- 
hibition y  coritenue,  casse  et  aniiule  le  bref  de  |)rohibit  jon 
6mis  en  cette,  ciause,  et  r6\roque  I'drdre  temporaire  de  sii*^ 
pension  fit  prohibition  donn6  par  J^hbnorable  juge  Mathieu 
le  20  octobre  1886,  le  tout  avec  d§peps  conlj^e  le  requ6rant 
en  faveur  de  la  dite  cit6  de  Montreal,  moins  les  frais  de 
la  dite  motion  rejet§e,  lesquels  sotit  d  la  cltarge  de  la  dite 
cite  de  Montreal.'.'  ,» 

Lorangerjf  Beaudm,  avocats  du  requgrant.  ^ 

BMier  Roy,  C.  R,  avbcat  de  la  cit^  de  Montreal. 
(JJB.)         ,1 
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Coram  Jett^,  J. 


^1  mars  1887. 


PEKEAS  V.  im  CUR£  et  MABaUILLlERS  DE  L'CEU- 
VRE  ET  FABEIQUE  DE  LA  PAROIS^  DE  ST- 

ISIDORE  ET  AL.  ' 

».*  '  '    ■'  '  ■ 

Fabriqm—Indemniti  d,  un  margumier—Dilil—Rati/ieatum— 

Nullum  absolve— Marguitlier  eti  charge. 

JoQi:— la  Qu'une  p&oluUon  d'un  Gonseil  de  Fabrique  d^idpnt  de  payer 
4  un  des  marguilliera  una  sooptme  d'aigent,  i  m6me  lea  deniera  de  la 
fabriqae,  pour  I'mdemnlser  d'un  pareil  montant  qu'il  aurait  m  oon- 
.  damn6  k  payer  sous  forme  de  dommages  A  uniRiera,  en  cons^uenoe 
d'un  d^it  par  lui  oommis  dans  I'exercioe  de  sa  cbatge.  est  nnlle,'ill^ 
gale  et  uttra  vire*. 

2a  Que  le  fait  que  cette  somme  a  (gt^  entree  dans  la  reddition  de  oompte^ 
*  du  margufllier  en  cbarge,  laqnelle  reddition  de  oompte  fiit  soumise  4 ' 
une  asaembUe^leB  anciens  et  nonveatix  maignilliets  et  appiouv^e  par 
eux,  sans  protestation  de  la  pa«t  du  contestant  qui  6Mt  pt6aent  ft 
l'asseml)I6e,  et  que  ce  oompte  flit  ensqite  approov^  par  I'^v^que,  ne 
cnnBtitnw  pan  da  la  part  dn  nontHHt§Bt  ane  ratifiratioB  qoi  lui  miiIjIvb 
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d  anieuiB  oetto  mtitiction  d'un  4icte  ultra  wm^rait  sl|n8  vale^. 

chai^qni  a  f^rfe  paiement  B^vant  U  rtiolution/        •^""""•° 

:"  En  mars^Si  Olivier  Delrs,  m«guilli6r  en  cha«e de ' 
:laparoi88»  de  St-Isidore,  ful  poursuivL  pour  1600.00  de 
dommages  par.  Pirmi«  Pripikau,  parce  que.  alors  qtie  De- 
mers  fiusait  la  qn6te  danH'Iglis^.^  pendant  le  service 
divm,il  ne  lui  aurail,  pas  pWent6  iWlircelle  de^tinfe  A 
recevoir  les  offrandes  cdmmeU  tons  les-autrea  fiddles,  el 
cela  durant  deux  ^imanches  ^e  suite,  par  pr6m6ditation 
etpourlfrblesseretl'humilifeil  ,         ZZ 

Y    Demers  conte^ta  Taction,  i&L  il  fut  condanin6  par  la  ^ 

CourSup6r,eure  Mayer' |20.iodedommSges"et  #20.00 
de  frais.  ce  qui,  avec  ses  propr^s  ffais,  porta  A  #260.00  U 

_^.am^  tolal^qn^D^er^  eut  k  payer^sous  I'effetdeca 
jufeaient.  -  (    ,  ^1  -  «=  »-n 

.    Le  25  octobre  1885,.eut  iieu  ikne  assembl6e  des  anciens 

et  nouveaux  mar^illiers  de  StSidore  pour  la  reddition 

des  comptes  de  Demers.    Cette  Isemblte  pissa  la  r^^lu" 

ion  siuvante;    "  Ensui^e  M.  6livier  Demers.  renSnt 

I    compte,^attira  I'attention  delassepibkSB  to;chant  Je 

"our    rJ";-"  '^""^''*"  PourkvpSpass^  dans  une 

qudte  a  Uglise,  parce  que  le  4ii  Firmin  Prin»eau  rece- 

vait  maUes  marguilliere  dans  lU  qu6t*.    Comnj^  M 

"  ?Iff  *'l  ?t?r  «^*^»*'^i  4^«res  avoi*  soumis 

"  bfr   ^        ^  ^'«.«t^aiix  deuxlautresma^iiliers  du 

"  b^rn^J*     ^^'^^f  "*  P«.  il  demaXirassem-* 

bl6e,8iln^tmt  pas  juste  que  la  fabrique  gSWiargeAt 

d6ia>6ration  dans  rassembl6e.  M.  fiamase  Rosseiu  pro- 
pose, seconds  par  M.  O.  TrudSaii;  Ue  la  febriqufe  C- 
bpiirse  ces  argents  k  M.  Olivier  DeiJers."  v 

I  PbiA  cetter6sblution  vx>t6rent  7  n^ate 

La  somme^iut  ensujte :pay6e  A  BemeS  j,ar  Tmdeau   son 

suqeesseur  en  charge  >  —    ^'^wwewi,  son 
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MONTREAL  XAW  REF0BT8. 

,   ■    •  -  • 

"■'•  %  con^  Deniera.^  la  fabriqm^nr  faire  declarer  cette 
'"'J!;'*   V  lutioii|inuUe/iIl6ffale'et  W^  * 

Ml^mi!n.V    I^^lll^ndears  i^iderMt  d'abord  deux  fiiA  de 

,V';;*recev4iR|*  lo.- Que^^tesoltt^  »vait  fetfepayfti  par^jj^fe^^^p 
,^;  :i/:;;!ldeati,'i|i^|^tgu'iUier|eii'chai^^(^t  que '^^  ceiP'C^  a^mt''' ^ 
'  r^    ir^Vondh  $&  comptei  lesquelsm  &' alw^  - 

liia^inb)«!a  des  anciens  et'lnolMkaz  ipcniMyilierii,Tf^m*    " 
^    lips  <|0^mandearis,  qai  avaiJii^ainBi  r|^|n  cepaiemeA^,^li^ <^ 
;u^  J|r-^ie|aent  ^de '  ii'^il^^Miihie '  aji|t  |p,  J|^fir     J 
'  ie^  ay^irrtudu/^  o&a^^«n^^^ 
nani  lC|HUemenV  ^b  dfb  pj^d.^^'^ 

^t  jbiouveaaz  gaargQUIiera,  , 
Eimtenant  d'iuter^t  ^'' faire 
Iji^e  dans  tous  lei^  cas  T^dean 

^,»  I??  I^fei^dettni,  outre  les  'taoyeBs  d6j^«iV# 
'   <|u'§%^oe^|Me  nn^^de  1^ 


i^^  l^^laet^Mii^Qir,  qu^  t?>^mer8  avait  ftgi  dans  Texercice  wstL  , 
' '    o^a%e  e^raie  bonne  foi  ^visrl^-liris'  le  nomm6  Primea^  *im^^   ' 


r^o^arge  e*l^e  bonne  foi  ^visrl^-liris'  le  nomm6  Primea^  ^Wi^ 
^>;i|'0itf)  £oni^lt6  avec.le(^ii;ir4<^t  lea  atitres  marguillierel/ H 
^liHin'otait  que  juste  que  |^  fabri^ne  Tindeitanis^t  deW 
^i^ms  i^uivant  Fusi^jve  d^M|s<l4  parQJsse.         '       .  *' 


'    .» 


I'  .\i 


\mi.j 


a^  a^^a^  j^rQjsse. 

>,iT*,*^^b^^!^*'' ''^®™P'^^^  iiicluant  ce 

,-^'^    j^i^iement  ftvaient  6ibi&  apj^roijpres  pur  la  fabrique  et  p^r 
^v^  ;' l-^^e^pediocfesain. 'J,  ,    ■/^'■t^.'-r/']     ^\    .'V;'^! 
,  ^  i    •'  liew i6plfque  •     •  "l^'^v   ' 

\  '  .  i;  .  Ete  CouT  ^perieure  donUa  gain  de  cause  ^ux^d^i^b^^- 
'    '  '1  Jeur0  4a>^  le<s  termes  suivauts :        .  '  , 

;^p:fLi.C!?our,  etc......     i^       ,^_^;^ ,,. --,        .^        .,,,,h,.  _,| 

'    1^ ' '^Afitelidn  que  les  demandeurs  paroissi^ns,  ainciens  mar- 
1^  guilliers  et  propti^taires  d'tnunoubles  d$|is  la  pitroisse  de 
'^^it^t-Isidore  se  pourvoient  contre  les  ddfendenrs  en  t^v% 
tiond'nne  r^solntioli  en  datA.dt('2^  octpb^  1885, 
une '^ssembl^  des  marguin^nicancieus  et  Uouveaj 
v^  1^  diteparoisse  conv€|m6e  pour  la  reddition 
"da  talaTgaijilieT  sortMBde  charge,  le  dSfendef 
^t  d^ciduit  que  la  I^PH|ue  ^me^ttrait  au  dit  Hg^Hnnme' 
soiUiiia  de  #260.00  par  lui  d^peni^  i  I'occasioi 
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lui  avait  intents  un  nomm6  Primean,  an  snjet 
injnre  faite  k  ce  dernier*  par  Demers  pendant  la 
^^,dan«  I'figlise;  i:68olntion  centre  laquelle  les 
[etti^ont  protests,  mais  qui  a  6tS  adopts  par  nne 
_      j  des  margnilliers  prSsehts  ;  les  demandSurs  sonte;;/ 
n*H*-#6  cette  rSsolution  est  illfegale,  constitue  nne  vfii^ 
ftv^iw^"***®**  ®'  exe^de  les  ponvoirs  de  I'assemblSVqni 
^^^«^M»Pt6  et  qne,  n^arimoins  la  somme  votSe  a  6t6  illSga- 
WmentpaySeandit  De^fters;  % 

;$|;^ttend!i  quela  fabrique  et  Demers  contestent  invo^ 
qf  ant  sigparSment  llj^s  mSmes  moyens  : 

.'*  lo.  Qne  les  d^mandeurs  sont  non  recevables  attendu 
que  Trudeau,  marguillier  en  chargfe,  successenr  de  Denier», 
afk^t  pay6  h  ce  dernier  les  |260  rotSes,  cette  somme  a  St6  ( 
entree  TannSe  snivanto,  itn  compto  rendu  de  Trudeau  et 
ce  compte  a  6t6  accepts  unanimement  par  les  margnilliers 
^nciens  et  ponveanx  parmi  lesquels  se  trouvatent  les  de- 
mandeurs  qui  ont  ainsiratlGe. cette. dSfense;  '^ 

"  2o.  Que  la  dite  somme  ayant  StS  paySe  i>ar  Trudeau, 
comme  sua  dit,  la  rSsolution  en  question  ne  pent  Stre 
revoquSe  sans  que  Trudeau  soit  mis  en  cause  • 
'•80.  Enfin,  au  foiid :  '  ' 

"Que  Demers  avait  StS  poysuivi  par  Primeau  parce 
que  voynntquece  dternier  se  conduisait  d'une  maniere 
impolie  k  I'egard  de  ceux  qui  faisaient  la  quSte  dans  I'S- " 
glise,  aVait  juge  ^  propo#f  a^  s'Stre  consults  avecje 
cure  et  les  deux  autres  margnilliers  de  TcBuvre,  de  s'abs- 
tenir  4e  se.  prSsenter  k  son  banc;  que  Demers  Stait  de 
bonne  fpi,  qu'il  avait  agi,  en/cette  eirconstance.  en  sa  qua- 
litS  de  marguillier  et  que  l4  paroisse  teprSsentSe  par  Bes 
margnilliers  ancientf  et  nouveaux.  n^ant  ces  faits  en 
considSration,  arait  ^pB^.d^filP^  de  la 

.V  condamnatton  par  |^«afeie;*(6t  adwtS  #f^ 

con86q'uence,.|u^aint  I'usage  StablPen  14  ^te  paroisse  en  * 
pareil  ca^ ;  et  qti|le  paiemeift  4e  cette  sQmme  i|t6  witi£^  ^ 

du  mp:  M 
ensnite  |>ar  rSvS<m)» 
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"Attenduque  Ito  fait  de  I'approbation  des  comptes  da 
>.e:,«.t'  "»"««''"w  Trudeaa.  sans  reclamation  de  la  pa«t  des  de- 
ifc««HM.f..  lna^de^ir8,  ne  peut  „6tre  con8id6r6  dans  les  circonstance. 

comnv^tifi^^ationd'unacte  centre  lequel  les  demandeuru 

V  -f"^^*  formellement  protests  en  temps  utile,  sav^ir,  lors 

de  1  adoption  mftme  de  la  r^solntion  ;  que  d'ailleurs  telle 

^     ratification  d'un  acte  ultra  vires,  aurait  6t6  sans  Valeur 

^mme  I'acte  lui-m6mef  et  ne  saurait  par  suite  6tre  oppo- 

""^  -Mi  deraandeurs ;      »  « 

Lttenduquele  feit  de  I'w^ficutio^  ^ar  Trudean  de  la 

rtsdlntion  attaqu^e  ne  le  constitue  pas  partie  &  I'adoption 

:    dicelle,  et  ayant  droit  et  qualitfi  pour  la  soutenir ;  que  sa 

revocation  ne  pourra  d'ailleurs  I'affecter  aucunement,  et 

ne  saurait  n^cessiter  sa  raise  en  cause ;    ' 

"  Renvoie  les  dites  denr  fins  <fe  non-recevoir  des  d6- 

■    fendeurs  ;..,-■■ .    .v'- ..^..-^^-^r:  :.  \"       „■  •  "   ' '. 

*'  A4jugeant  maintenant  sur  le  fond  du  liiige :  ' " 

"  Attendu  que  I'acte  pour  lequel  Demers  k  mbi  la  con- 
damnation  dont  la  resolution  attaqu6e  I'indemnist^  a  4t6  ^ 
par  lui  commis  de  son  pnipre  mouvement  et  pi/  suite 
sous  sa  responsabilite  persg^i^jelle ;  qWet  acte,  constitue 
uu  d61it,  qfte  la  pr6tendue  approbation  du  cur6  et  des 
deurautres  marguilliers  n'est  pas  prouv6e,  et  que  le  fut- 
elle,  il  n'en  pOurrait  r6suiter  aucune  responsabilite  de  1^^ 
fabriqftte  envers  I'auteur  m6m'e  de  ce  d6lit ;  qu'atieon-     ' 
trairesi  la  fabrique  eut  fencouru  quelque  cond&nnation  & 
'raison  de  cet  acte,  elle  aurait  eu  elle-meme  un  recours  en. 
mdemmt6  contre  le  dit  Demere  ;  et  qu'en  cons^^ence  il 
ay  av^as  lieu,  pour  la  fabriqued'assumer la  respoftsa^ 
hiim  d'u^  tel  acte  dont  les  consequences  etaient  exclusi- 
veinent.A  la  charge  de  86n  autenr ;  1  - 

"  Attendu  que  la  resolution  attaqu6e  constitue  daiis  ces 
circonstancer  une  donation  pure  et  simple .  de  la  sonime- 
de  #260  an  dit  Demers;  que  Tassembiee  des  marguilliers^ 
anciens  et  nouveaux  qpiavote  cette  resolution  ^ii'a^t 
pas  le  pouvoi^4e  disposer  ainsi  des  bie|iu  de  la  fabrique, 
et  que  rusage  qtteles  defendeurs  disent  6tabli  dans  la 
paroisse  justifiant  tels  actes  de  dispositions  par  les  par- 
gnillierg^loin  d'etre  pr6uY6.  est  c6ntredi>,  psr  la«  t^^^^i^ 
-  .». 
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ffnage- ;  que  cett'e  r^solntion  eat  eli  'cQmkLence  nulle. 
ill6gale  et  doit  6tre  d6clar6e  telle ;     -- 

"  Acwrdant  les  conclusions  de  la  deijiande  et  nmvoyant 
b«  exceptions  des  d6feudeujr8,:d£clare.  uulle  et  illfegale^a 
l^mme  A  toutes  Uns  quo  de  droit  la  dite  r^soluUon  du 
25octobre  1885,  autorisant  le  i»mboiirsemont  du  d6fen- 
flexxtmmetfi  de  la^ite  somme  de  |260,  et  conaamneles 
yd6fendeur^  aux  ddpens,  distraits,  etc."        '    .  - 

'  ^  Bobidoux  Sf  Fortin,  avoc^s  des  demaAdeurs.  ' 

1.  Tagnueh,  Taillm  4*  Oeum,  avdcatfi  des  dfifendeurs.        " 


I 


Nsri 


P«rrM 

V. 

kiguilHen. 


,       » 


(J  J.  9.} 


) 


81  mars  l€i8T,  . 


Coram  Papineau,  J. 


POfiTTBRIA^  y.  THE  GRAND  TRUNK  RAILWAY 
COMPANY  OF  CANADA. 

^  ^  YoUUi^—IU!sponsabaii&—JRetard.dan$  rexpidUioH,    J  ' 

^  domma»«|qu'el  e  came,  pat  le  faitiia'elle  ne  traittporte^.  dans  un 
,  ..d««.  mlBonnable.  au  lieu  de  leur  d«.tta.tion,  lesSo^VelircT 


Le  2^f;&vrier  ^886,  les  dfmandeuw  remirent  A  la  com- 
pagnie  de  chemin  de  let  «  The  South  Eastern  Jtatiwap  Cam- 
my,  denx«ae»TOnd«%Cfl5!itenufl8dan8une  caisse,  de  la 
valeur  de  1141.60,  pour,  kfe.transportfies  k  Acton  et  de  lA 
a-St-Anselme  et^d^livl^A  L.^.Ltoochelle;  A  Acton 
cette  compagnie  d^vait  liv  ro»  cette  caisse  A  la  d^fende- 
ress^  qui  6tait  charg6e  de  la  transmettre*  A  destination. 
La  hvraisop  se  fit  A  fa  dfifenderesse  le  28  ftvrier  1886  La 
caisse  par  sufte  de  la  negligence  de  la  dfefenderesse.  n'ar- 
J*v  ^'^"*^^"*^  ^"^^  lejiavril  suiri^t,  mais  elle  fut 
rdus6eparla  destinataiii^lqu'ilenavait  re9ti  Pordre 
t^l   Kr  1f*.T-  ^»»  ttp^aJle  »es  demandeurs  avaient 

^IL  •^ff.'^"^'?*^"^^  *^*"  ^~«  *  I-iTochelle 
deux  atil^  scies  de  A^toie  dimension  et  de  m«me  valeur 
jBiiuft  CM  demiow  i^avaicut  uniTOMm  besoin.  et 
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aom^BAL  LAW  BsroBm , 
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(K5lle«-oi  6taieut  a'rrivMMj|B|Pme  avaift1«8  pratni^re^ 
r^)8  d«maitd«ur8jMM|^  avai^nt  j>luRi«ui 

foil  proteste  la  d^l3e?e«N«  t;ontr«  oei»  retards  et  I'd 
aVerti  qo'ila  6ta<«iit  obliges  d'expMioi*  dea  nouvolKj^riw, 
inaia  qtt'iU /ttinaient  la  d6f(^nd»re8i|,e  pour  totuTl^  dom- 
mages  que  u(^  retard  lear  riii(iaitj|o 
des  demandours  contro  la  d^fe 
lenr  des  deux  auies  et  mon 
paguie.f^„* 


1 


lu  plaida  t^  cuttti  atjtion 
ies  H  St'^Auselme  iel  q 
au  deHtinataire  La'rovhel 


lA  I'action 

I4i«p,  V»* 

pay  6  Ji  la  oowr 


I'elle  avait  traiuh- 


w- 


'V 


'  Poi'P^i^^e^i  «i|fcie8  H  St'^Auselme  iel  qiie  convenu  ot  }e8 
*^*'S?^x*^'^^'T  ""  destinalaire  LaWhelftL  qui  Ies  avait 
<U!cej|MM;TBH^9ue8  <m  bon  ordre  et  condition,  Bans  proten- 
iationuaauuno ;  qn'elle  n'avait  paa  eu  connaissance  ut  n'a- 
^^^  pa8  6t6  notilifie  do  I'envoi  des  deux  autres  scit's  aq 
lieuret  place  del  premieres  et  n'y  avait  Jamais  consenti . 
La  Cour,  a  iil||Mntenu  Taction  par  li^  jngement  suivant : 

"LaCour,  eto 

"  Considferiiiit  que  Ies  deolandears  alldguent  avoir  ex- 

;  pM*^ar  le  chi^n  de  fer  de  la  compagnie  difenderesse 

^    qui  Ies.  areata  >  Jetontale,  le  2«  de  f6vrier  1889,  de  la 

"  South  Eastern  Jtailwfxjf  Vo^ijHtny'*  ppur  Ies  transporter  A 

;     L6vi8  et  de  li  par  le  Lfevis  an<l%!ennebeu  Railway:  alias  , 

Quebec  Central/A  St- AnSelmCda^le  distndf  de  Beatice, 

"  pour  L.  M.  Larochell^eijJ^ies  w^es.  de  1^  valeur  de 

•  J»  141.50,  que  dans  lel||hrs  -IdlSiBairelles  affaires  Ies  dites  . 

scies  auraient  dii  amV^r  a  destination  au  bout  de  qn^lquea 

^  j®^™!®"*®'"®"* '  <i^5  P|pjtan6gligence  de  la  ,d6fejy^resM» 


et  nplgr^  Ies  avis   effj^uisitions  iS^  dem»ii^ur8   ef 

'diiditliarochelle  et  ^eurs  prp^est'ationSjJMafies  peies  li'. 

s^t  parteaue8au,dit  tiar«fchelie  j|u<8.||lm^d'8vril  sui-.- 

-"  Qne  toi*  4'kit«rvdle,  "aprdSIb^  notlfic'atioiw  ila^. 
coij[||pl|gni€i<^gfenderesEll,  4cux  a^^res  eicies  rondes^de  md- 

flf  4iifiel»siQiis,  .qQal|t6iB  et  valeuT  "ont  6t6  e^p^ifies  par 
'»  k    'H  ^^"?.^^'.^^  <^t  1.  M.Xarochelie,  par  le  chemm  de^ 
'  r     ¥'.<1®  1»  *ive  nord,,  •'  Canadian  Pacific  Eailway,"  et  sont 
\'  ►  ^arrivtes  &  destination  avant  celles  expMi6es  par  le  chemin 
^^%  U  d^fendiRTPiHHe  ;  qyn  TrtrocheUw  a  r«fu«6  do  Ies  reoev 

1    'v" 
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eli  lea  a  reiivoyiefl  aux  demandours  qui  ont  en  A  d/^bonner 
la^me  de  $4.89  pour  »'r«t  alleret  retour,  faisant  un  total 
<l«  |l4/).89  do  dominageii  qn'ila  rficlament  d«  la  difendo.- 
n>«H«.  offraiitji^luu  reniettro  lea  d«ux  (u-ies  qu'ils  ont  re- 
.yuea  de  Uifechellw.  et  qn'avant  I'expMition  dea  deux  der- 
wierea  acioaNU  d6fendereM«  a  6t6  notifi<ie  qu'elle  jurait 
tenue  roaponaA^le  des  dommages  causes  par  cette  nSgli- 
gpnoa^  8on  .retard  h  tran8porte^  lea  premiirea  ; 

"Cotf8id6ijnt  que  par    aea  d^fensea,   la  dfifendereaae 
plaide  qu'ffttS  a  re^su  la  caiaae  de  sciea  en  qneation  d  Ao- 
tonvale  dans  le  mois  de  mara,  et  I'a  de  ««te  fait  parveriir 
m  dit  Laroohelle,  qui  I'a  re9ue  aana  hfiaitation,  le  5  avril 
1886,  et  ((^  les  demandeurs  u'ont.  on  .onH^quence. aucun 
lien  de  droiC  coa«re  la  dfefenderesse  ;  que  la  aeconde  paire 
jie  Hoies  en  question  dans  la  demande,  ayant  6t6  eip6di6e 
lesdemandeurs  au  dit  Urochelle  sur  sa  demande  et 
par  «»%|iit^r  renroyfie  aur  leur  ordre  aux  demandeurs 
.  ,  qui  rpntMjcue  et  gard6e  en  leur  possession,  le  tout  hors 
f  la  coanail^ace  et  s^ns  le  cbnsentement  de  la  d6fende- 
resse,  ceHe^to'en  est  aucunement  responsable,  n'ayant   ' 
nen  eu  4  fpPkyoc  cette  seconde  paire  de  sciea ; 

"Cottsidlrant  q^M^  contrat  de  transport  des  premiArea 
sciesen  question  ^Hbtervenu  enlre  lea  demandeurs  et 
la  d6fenderes8e  par  l'entr6mise  de  la  South  Eastern  Rail- 
way Company,  et  qu'il  a  6t6  ratifi6  par  I'acceptation  de  la 
.  d6iendere8se  quand  (pile- les  a  re9ue8  k  Actonvale  le  ou 
^,yer«Je  2  A^s  1886  pbur  les  transporter  jusqu'A  Lfevia  et 
les  expMier  jusqu'A  St-Anselme  par  le  chemin  de  fer 
^  Qneoec Central; 

.  „VCon8id6rant  que  par  notre  Code  Civil  et  par  la  loi 
concernant  les  chemins  de  fer  (42  Victoria,  chap.  9,  c6nti- 
nu6  en  force  par  fe  thapitre  109  des  statuts  rfevisfis  du 
Canada,  49  Victoria,  s^t.  104),  la  compagnie  dfifenderease  " 
est  devenue  responsable  du  transport  des  dites  scies  et 
des  dommages  r&ultant  de  toute  n6gHgenoe  de  aa  part^^ 
ou  de  la  part  de  sea  empfoy^s  ; 

"Considferant  qull  est  bien  6tabfi  q«tf  Jp  tranapoi^ di' ? 
dites  soies  a  Bonffert  nn  /rBtafd  «^oTii^id(irable  gni  n'a  nmi 
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prodaile^d^imontre  qae  la  d^fMndnrtMiiio  a  kXt>  dument  no- 
tlfite  d«R  plaintea  et  rAcIamationi  den  dnmandnara  long- 
tempa  avaiit  Tarrivte  de«  iw;ie«  k  lour  destination  le  cinq 
avril ; 

'  "  Conaid6rant  que  la  d^fendurtwse  n'a  pa8  plaid6,  et 
(|a'elle  n'a  pas  proav6  quo  le  fVet  avait  (si6  psy6  par  le 
<;onRignataire  Larochelle  nana  proteatations  lore  de  la  r6- 
ception  dea  dites  soiea  au  lieu  do  dentination  H  St- Ansel* 
me,  ni  mAmo  A  LAvis,  ce  qu'elle  aurait  du  prouver  ponr 
6tablir  que  Taction  contre  elle  6tait  itointe  lore  dfi  \fk  pr6- 
Bonte  ponranite ;  * 

"  Oonsiddrant  qu'A  ridsoii  du  retard  dann  co  transi>ort, 
l>ar  la  d6fender«BHe,  des  ditea  scioa,  lea  domandoura  ont 
^t6  dans  la  n^cessit^  d'en  faire  «t  d'eif  ezp6dier  une  se- 
conde  paire  au  dit  L.  M.  Larochelle  de  mdmea  qnalit6s, 
dimonaions  etyaleur,  et  que  oette  aeconde  paire  a  6t6 
re^ue  par  le  dit  L.  M.  Larochelle  avant  Ifi  dite  premiere 
paire ;  qu'il  a  donn6  ordre  k  sea  employ^a  de  ne  pa«  reco" 
voir  la  premiere  paire  quand  elle  arriverait  et  qu'il  lour' 
a  de  plus  ordonn6  de  la  renvoyer,  et  qu'elle  a  en  effet  6t6 
renvoy6e  au  demandeura  k  Sorel,  et  qu'ils  ont  en  4  payer 
14.89  pour  le  fret  aller  et  retour ; 

"  Oonsidirant  que  lea  demandeur^  ont  fait,  durantVen< 
qudte  et  audition  an  m6rite  de  la  cause  et  ayant  le  com- 
mencement de  renquftte  de  la  ddfenderesse,  une  motion 
pour  amender  leur  declaration  et  la  faire  concorder  avec 
la  prenve  faite,  et  que  cette  motion  doit  Atre  et  qa'elle  est 
accord6e;    ■         ._  _.jft.  ^     .       >• 

"  Gonsidfirant  qne  les  demandeura  ont  prouv^  les  alle- 
gations dfr  leur  declaration  do  manidre  k  leur  donne^  droit 
an  present  jugement,  et  ^ue  la  defendeidase  n'a  j^ac  6t«bU 
sosdefenses;    ■..■ -'X",  ■:.•■■: '■   /  ^^■  .■..--:■■;■■:,;;;.  ■■'■;.■''..■;....■  •; 

^'La  Gour  renvoie  celles-ci,  et  oondamneladefenderesse 
&  payer  ai^x  demandeura  la  dite  somme  de  $145.89  de 
dommage8,alrec  inUret  sur  icelle  du  24  ao6t  1886,  jour 
d'assignation  en  cette  cause  et  les  depens,  distraits,  etc.; 
et  la  defenderesse  aura  droit,  en  payant  le  moutant  de  ce 
■imrement.  de  se  faire  w>fni*ttT«,  ^  fj'vrfi],  niJi  fiHwi 


T«at,  les  deux  scies  rondes  renvoyees  pa^  le  dit  L.  M. 
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««>r|r«  Jlfocroe,  Q.  a,  avoimt  dt,  )a  d6f«nd«roMe. 
(J.  J.  B.) 


Janiiarjr  111,  188?. 


Cbnm  Lnnimnn,  J 

HAIOHT  V.  THE  CITY  OF  MONTREAL 

/iea,ver!f  of  mm»y  jniidhy  ermr-^C.  C.  1047,  IHO-Attega- 
t*ons  of  actum—Ckmimlnon,  ^       ^ 

fhe8ert(llnKofat«xbill,«,;oomp»nie<lby  notice  that  If  tl..^  -.«.„  k- 

■'"■■■■■*'  v  ^ 

^RANGER,  J.:..p-  'v^ 

11  B'agit  d'une  action  en  r6p6titioii  de  rindA 

La  demanderesse  tient  une  maison  d'6duca\ion  pour 

le».ieunes  fiUea  et  rficlame  de  la  dfifenderesse  le  remCr 

ement  de  la  somme  de  #1.186.02.  qa'elle  a  ^^yZ^L 

^axes  scolaires  et  municipales  impo86e«  aur  la  proprifiti 

ou  ae  trouve  8,tu6e  cette  maiaon  d'fidacation.  Sa  iem  Je 


d6i!lare  que  toutes  maifions  d'6ducati 
aucune  Bubvention  de  lacorporatii 
elles  sont  situfies,  ainsi  que  lea  terri,« 
sont  6rig6e«  et  leurs  dipendancea,  so; 
sations  municipales  et  scolaires. 

Voici  quels  sont  les  fait,  tela  qu'exposfe  par  la  deman- 
deresse  elle-nK^me,  d«is  sa  d^olaratiorTs^  l^nZnl 
contestation  a  6t6  li6e  autre  les  parties  ^ 


[ui  n^  refoiveht 

Lunicipalit6  M 

lesquels  elles 

iXAmpta  des  coti- 


1879  e^i'S«n'^T'°  '*^^^*^^"  ^""  durantifl^  tontes  1878 
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propri6t6  8itu6e  dans  le  qaarlier  s't-Antoin«  de  (jette  vilje }  : 
,7»'d  cette  Spdf/ue,  cette  proprUU^Oqit  exemm  &  toutes  taxes' 
scolmres  el  municit>ale$  ;  que  malgre   que  la  dfifenderesse 
,  conniit  cette  exemption,  elle  a  contracilit  1»  demanderesse 
a  payer  les  taa^es  municipales  et  scolaires  au  montant  do 
11526.92,  sous  le  faux  pr6texte  que  telle  exemption  n'exisr 
lait  pas.  kt  I'a  menac6e  de  piyedgs  l6gaux,  dans  le  cas  ou  " 
,«  eUe  se  refuserait  au-  paiement  de  ces  taxes  ;  que  durant 
les  unn^es  1881,  '82,  '88,  '84  et  '85,vla  demanderesse  a.tenu 
«.     sa  maison  d'6du^tiott  dans  une  autre  batisse  situfee  dans 
le  mfinie  quartier,   appartenant  a  la  ^i6t6  dite   "The 
Montreal  Investment  and  Building  Association ;  '%g«Vi 
cetie Jpoque  (^  propriety  elmtegalemek  exempte  des  taxes 
SMltHreset  municipal's,  etqne  la  d^fenderesse  a  contrain  t  la ' 
dite  8oci6te  k  payer  ies  taxes  scolaires  et  mnniclpales  ^ur  » 
la  dite  propri6t6,  et  qu«  la  demanderesse  a  rembou*^  41a 
dite  society  les  taxes  qu'elle  Sa  aiitsi  payfe'es ;  qu'elle  est 
aux  droitedQ  la  Soci^t6.en  verju^i'uu  trSnsRort  r6gulrer  ; 
^      et  joignaiit  cette  «omme  a  celle  cl-dessus  mentionh6e,  elle 
,  r^lame,  feoinme  susdif,  Ir  irem'boursemeirt  d6  |1,186.02. 

CommQ  onle  vqit,  la  demanderesse.  n'alldgae  pas  que 
.le  paiement  a  ete  fait  pat  efreur,  soit  de  droit  ou  de  fait. 

►  Elle  ae  contente  de  dire  qu'glle  a^yfi  sous  contrainte.  ^ 

'     Acette  action,  la  dfifender'ess^  plaide  que  ia  demands- / 
,    resse  a  p^ye  en  pleine  (^onnajissaacede  cause ;- qu'4  r§po-.j 

>  que-  ou  les  paiements  ont  ete  faits,  les  r61eS  de  cotjsation  ' 
avaieut'6t6  liomologu6s,"apre8  les  avis  vouluspar  la  loi  ; 
qu'aucune  plainte  ni  Aucune  protestation  ne  fujt  faite  par 
la  demanderesse  a  Tencontre  de  I'insertio^  de  son  ndm  ' 
sur  les  ditfe  rdles  de^oisisation;  que  n'ayant  pas'conteat6 
ces  r61eii 'dans  les  delais  voulus  et  prescrits,.  elle  fest  nott  , 
recevablea^seplaindremaintenant.    „  ' 

Les  paiements  faits  par  la  demanderesse  sont  admis^ 
est  %alemenl^prouv6  que  les  roles  deVisation,  pour  les ^' 

annee»  ci-de^»inBntionn6e8,  o*  6te  faits  rfigulidremeiit, 
publi6s  et-Wifclogq^suivant  la  loi.    11  est  anssi  prouve    ' 
qiV  la  demj^detewJTaW^^aque  anh^  sans  piofeni^, 
est/que  la/demandej^  n'a  song6  4  r6^ 
U^ress^le  montant^les  taxes  en  qiisl* ^ 
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que  l^rsqu  elle  a  6t6  mform6e  du  jugement  rendu  par  la 
Cour  Supreme,  idans  le  caters  du  mois  de  mars  derniw 
dans  la  cause  de  Wylie  contre  la  dite  cit6  de  Montreal  O 
.par  le<^l  ,1  a:6t^  d«.M  que  les  maisons  d'^cati<m 
tenues Almstarde  celledelademanderesse.  sontexemptes 
de  taxes  dtdecotisations.  '  :      "^  ^ 

J^andpr^sse.  com^e  elle  ledemSntre  elWme. 
par  sa  dfeclaration.  oonnaissait,  d  I'epoque  dm  paiements 
enqu^txonlaloid'exemption.    ^lleV  paye  enZS  V 
[  ^    sance  de  cette  loi;  ce  n'estque  lougtemps  apr^s  qn^iVe^^W 
juge  que  sa  maison  participait  de  I'exemption.    Peut-elle 
etre  admise  maintenant  a  rfepeter.  quand  elle  n'all Jar^^ 
mfime  pas  que  les  paiemeftts  out ;  6te  faits  par  eireur   • 
de  ^oU^  de  iait.  et  qu^il  est.prouv6  qu'elle  a  pay^ 
Ion  aii^ment  dtsans  protfit,  une  dette  suV  la  l^gitimiS 
de  l^uelle  elk  A'a'souleV^,  dans  le  iemps,  aucui^^^ 
^ViU6  ni  aucun  doute  ?  "  \     ,       V.^  ™    V . 

-    ta^andei-esse  Mt  rejioser  sa  demai^  ^ur  les  W 
^^a047  eta|40  du  a  a  qui  mam<t^  ceSi'Si 

du|st  ol^ile^  reituer,  et  quece  qui  a  6^6  pay^ sS     * 
r^^  ^^^detie,  est  s^jet  ^  x^^dt^,       ^  3^.W,.  * 

Ai^^^^^^'"^-^*  rep6ti«on  n  e;^  paskdmis^ 
llt^'^^lM^^^'''^^  q^i  «nt  6te  voiontaire  *^ 

^r,  en  BVance.  I'admission  del 'action  ^,W^,tt^^ 
bUii^  subc^nnae  i  tme  double  <sondit^  LTfeuTt 
pj-enfler  Heu  que  I^  paiement  aiMt^ -^t  p^  erreur^' ?^       ' 
Pajement  de  I'i^; W  oonnaissance  dT^II^^    7 
lieu  aaucunea^ioii  |n  r6p6titioii. ,     '  t    -■  -     ^  ™ ' 

(II  ^ut.  ^n^nd  tu^e  le  paiei^ut  *^ 


dument.  c'est-A^re  sans  cause  juridiquement  su^^l    i     .  "  ^^   ^ 
pm^moti^rdelaiiartde  celui  qui  PaefiectS^    ^  ^^^     -^^    : 

,<A!ubry  et  Bau.  4,  i)age  727  et  suiVantes).       '         ":*,'•  > 

.    lelle  est  anssi  la  doctrine  flns«irfii6«^-.  n-^i..      wi     .     -        ''    . 
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^le  ^^^  doctrine  enseign6ftpar^tWer,  Ji,  - 
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rombidre  et  f  onllier,  dont^im  trouvera  1^  citations 
^^page^  ci-dessps  indiqn^es. 

C^tte  doctrine  a  6t6  consacr^e  par  le  jugement  de  la 
^o\if  Supreme  dans  la  cause  de  Bain  ei  la  Corporation  de 
la  cite  de  Montreal,  ou  il  s'agissait,  comme  dans  I'espece 
ac'luelle,  de  Taction  en  r6p6tition  de  I'indii.  On  trouvera 
daiwl^  jugement  de  I'Honorable  juge  Taschereau  unex- 
pose complet  et  savaut  de  la  question.  (Voir  le  volume  8 
des  rapports  de  la  CourBupr^me). 

/  Ontrouverji  aUx  pages  280,  281  et  283  de  ces  rapports 
les  citations  en  tons  points  applicables  a  la  presente  cause, 
Elles  se  r^sui&ent  dans  la  proposition  suivante .' 

Four  qi|*il  y  ait  lieu  a  la  repetition  de  I'indu,  il  faut 
quecelui  qui  a  pay6  ignore  qu'il  ne  doit  pas,  car  celui 
■  qui  paie  scfbmment  ce  qu'il  ne  doit  pas  nepeut  repet'erv 
quand  mSme  en  payantil  aurait  eu  I'intention  d^  recla* 
mfer  ensuite.*  '»  .       «■ 

C'est  aussi  ce  qtTenseigne  Pothier  au  No.  160  : 
"II  n'y  a  lieu  A  Taction  de  eondirtione  indebiti,  ponr  ce 
''  <m'oft  a  paye  sans  le  devoir,  que  lorsque  c'est  par  erreur^ 
^  "qu'on  ajjpaye:  si  lors  du  paieinent  que  j'ai  fait  d'une 
"  chose,  jesavais  ne  p«8 •devoir,  je  n'en  ai  aucune^6p6ti- 

".tion."..-    ■/ "  '■;  rrt.  _j 

Dans  la  <iau8e  actuelle,  la  demanderesse  sf  pay^comme 
je  Viens  de  le  dire,  en  connaissance  dv  la  loi  d'exemotipnl 
WU  acompri^  que  cette'  exemption  ne  s'appliquaitpas  a 
elle  et  a  pay6  yoltmtairenient,  sans  pyot^t  et  sans  m£me 
alleguer  que  le  paiempnt  a  6t6  fait  |>ar  erreur.  Ce  paie-- 
ment  est  un  acquiescement  de  sa  part  et  elle  est  maiiite- 
nant  non-recevable  a  s'en  faire  relever. 

La  demanderesse  pretend  qu'el^  a|>ay6  sous  contrainte> 
'  Cette  contrainte  en  cb  qui  concerne  I^s  sommM  qu'elle  ft 
payees,  e^mme  locataire  de  k  soci6t6  "The  l^ntvlal  In-  ' 
vestment  and  Building^  Association, "„  n'existe  pas.    Ulle 
s'est  obUgfie  par  son  bail,  sk  pfiyer  toutes  les  taxes ;  l6 
locateux  les  a  payees  pour  elle  et  elle  a  rembours4i  direc-  ' 
t^ment^^  son  locateur,  chaque  antf§e,  les  sommes  payees. 
j96  i^emboursement  a  6t6  volq>ntifire  pfrifait  sanSz-protesta-  ^ 
tion,  et  rien  4e  fait  voir  an  dossier  que  la  ao^t6  "The 
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V  Montreal  Investment  and  Elding  Association  "  ait  elle- 

:^   meitae  pay6  sous  cofttrainte.      5, 

^  Quant  A.ce  qui  cdncerne  la  ^roprietd  po886d6e  par  la 
demander^se  elle^mfime  et  sur  laquelle  elle  a  pay6  les 
taxes  de  1878  79  et  '80.  Vpi^tendue  cont^ainte  consiste 
dans  1  envoi  du  compte  de  taxes,  *vec  avis  que  si  le  mon- 
tant  n  est  pas  pay6  daus.un  d6lai  de  15  jours;  une  Wcu- 

tion  sera  6man6e  contre  les  biens  de  la  dem^nderesse.   • 

Les  comptes  produits  foni  foi"des  .pai4ent8,  mais  'l'^. 
poqi*e  de  1  envoi  de  ces  comptes  n'est  pas  prouvfee.    Les>    • 
comptes  eux-m6mes  ne  sont  pas  dat^s.    Tout  ce  que  I'on 
^ve  c  est  le  compte  gen6ral  de^hacune  d^s  annL  pour  i 
cotisatipn  pour  I'annSe  commeij^^t  le  premier  m«  : 

.      Le  paiement  de  I'annfie  1878^  a.6t6  fait  le  10  octobre  • 
I-     ce^  d^  ann6erl879  et  1880^  et6-fiiit  ^  d^ffferentes  gpo^  [^ 
'    r     i«o!     T"^  paiement  pa?:ait  avoir  6te  fait  le  ler 
^    mars^SSl     II  y  ayait  longtemps  dejA  qtie  la  dBmande^    « 
^     ^sse  6tait  en  possession  de  ces  comptes  ;  les  delais  quW 

Im  av^t  assigns  pour  paiement  et  a  l-expiration  dps.  i 
-    S  «^^«^n  4evait  ^maneV.  etaient .depuis  longte^pt^  ^ 

expires., ^Or^l^tion  n'a  pas. ^fefenianee.    L^IJt^    " 
«    deresse  est  *ll6e  librement  4yer.  Gomment  p6ui  eSj    " 
.    tendre  mamtenant,  qu'elle  a  pay6  sous  contrain^e  ?  X      ' 
^  ^^lenvx^i  d^n  compte  dans  cette  forme  ne.  constSe '^ 
pas  la  con  rainte  toulue  pour  donrier  lieu  A  la  r6p6titidi 
Jie^e  qu'elle  a  ^aye.  r  <W 

•  :i|^emandere8se,  ainsi  que  le  demand^r^n^i  W^ 

o^e exposition  &  I'homologa(;io,kdu  i^le^J^ti^^iTet 

^a  depuis  pay.  le  montant  Ae  au^  4^^  pn^ 

Cest.  la,  )in  acquiescement  suffisant  ef  elle  e^f  UnM 

^^^"^^^^  h  «<>"?"*e  qu'ell|^  pay6e.  (l)    _[^  Vj  1 

b  ^*«  "      W  Action  dismwsed.  '^ 

•  .      JC.  A.  Ramsap,  attorney  for  plaintiff.  '    .         '      ■  ^ 

i2.  iJt^  Q.^dl,  attorney  for  defendant.    ■   '  .„    . 
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81  Janvier  1881 
Coram  DoHERTY,  Gill,  Lorancier,  JJ.  ^ 

'         MtNARD  X.  LEROUX.     ^ 
Agent — ResjHmsabilit^  /ters&nnefle — Preuve. 


«« 


"ythpifcc-Miue  loraqu'une  action  wt  bas^  sur  u'n  ^rit  du  d^foHtleur,  (y  der* 
.    '  nier»  s'jl  pretend  n'avoir  aloro  agi  que  coinme  I'ageiitd'un  tiers,  doit 
"  '  pronver^ji^lement  que  le  demandeur  cpnnaissait,  lore  de  la  signar 
tiikred^  I'^rit,  que  le  d^fendeur  agissait  coinme  a|«ent  seulement 

L'ac*ion'  6tait  sur  un  bon  pour  $149.15i    ii^  dfefendeuiT" 


-plaida  qu«  depuis  un  grand  nombre  d'annees,  il  6tait  I'a 
gent  d'un  nomme  McPhee  pour  I'achat  des  grains  et  c6- , 
reales,  ce  que   le  demandeur  savait  parfaitement ;  que- 
'oetait  en  cette  qualit(^^u'il  a\  ait  mshetfi  des  ppis  du  de 
maudeur  et^qu'il  les/avait  payes  par  le  bon  en  question. 
La  CaurSup6rie^r«^  (Johnson,  J),  le  30  octobre  1886, 
_^bouta  Taotion  dans  les  termes  suivamts  :    '  5 

"  Then^ttrty  etc '  A,  li^     - 

"  Considering  that  the.  evidaude  in  this  'case .  shows 
clearly 'that  the  paper  writing  sued%pon  by  plaintiff'  as 
if  it  Was  the  personal  undertaking  of  the  defendant  to 
pay  his- own  debt,  was  merely%^,ucher  given  with  per- 
fect knowledge  by  t^he  plaintifl^the  defendant  as  agent 
for  McThee,«  to^whA  the  p^: iherem  mentioned  were 
sgld  and jieKvered/  \>.fM\.  -v. 

**^Efem  dismiss/^aid  plaiidtifir's  action,  etcA'     -^  „ 

L'honorable  jufge  a  fait  les  pbservations  suivantes  'r— 
"The  plaintiff  declares  uj)<>n  a  6oii  or  writing. by  the 
defendant  who  was- the  agent  oft>ne  Mcl^heer^  to  purchase 
peas ;  and  the/ paper  or  memorandum  produced  is  this: 
"  Bon  pou^  1*?^.33  k,  de  pois  k  ^Oc.  et  ,82^30  A  75c  ;  re^u 
$56  :— balMice  ^.15."  It  is  for  this  Wance^  that  the  > 
plaintiff  sues  tHTdefendant  as  his  personal  debt6r..Th^ 
latter  pleads  thatshe  l%a  farmer,  and  agent  for  man  j^  years 
past,  at  the  place  wherethis  traneactionaroiQ,  of  Messrs. 
MoRiee,  and  ihat  this  was  generally  known;  i^d  it  was 
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openly  announced  ^very  year  ^f  the  church  Lrs  that  he 
would  receive  peas  from  the  farmers  for.  l^is  principal 

/    ^    kTT^I'*  T^*  P"^«  '  ^"^  ''  ™  on  informatTon 
so  published  that  the  plaintiff^t^d  in  bringiri^  the  pW. 

m  the  present  case,    that  the  deMdant  h^ld  trJsZ^ 

^  t^on«  on  his  own  account  wi*h  the  plaintiff  since  the  me- 

•lorandum  was  given,  .md  to  the  extent  o^se^wl  hundred 

dolors  against  the  latter-who  ha^^id  without  eZte^    , 

^^'^L*^'?'*  the.6^,ued.upon.  /There  o,nriJV- 
hiuk  be  the  least  dbubt  from  the  evident  tJf^tCd^ 

lfendant,seutit,dtojud^ent  inj^isfc    Thi^pT 
-^  no  Prbmise^  of  ^payment,  bt  tl^  defendant.    Sl^ 
— Irfainhft  well  knew  the  iBrmer  was  only  Acting  a^ 'ag«^    v 

pf  M.Phee  |o  whom  he  soldiand  deliverea'  the  peas^J  ■ 

wlio  was  h,s  debtor.    The  name  McPheeVritteri  on  this  ^ 
memorandum  by  the  defendant,  of)  course,  should  not 
exonerate  the  latter  if  he  was  thedibtl;  but  the  fact 
are  clear  that  this  was  to  iW  plaintirs  knowledge  a  mew 
voucher  given  W  the  agent;  and  the  princip^,-wh<y  f 
we  1  able  to  pi^^salone  l|aj,le.    Action  dismissed  with  *^ 

Le  demandeur  ins^crivii  c^.jugem"ent  devant  la  Cour  de  .   ' 
U6vision,  qui  le  renversa  et  reuditcelut  qui  suit  •      ■  i    ' 
"l^Conr^etc....:  .      ^   Z;        1    . 

■^  ^siderant^eje  demapdeur  r^clame^somii^  j; 
|149,lft.  montant  d*un  bon  que  lui  a  consetfti  le  defended 
i)our  la  balance  due  sur  des  ventes  de  grjiins  • 
.  "Considerant  que  le  d6fendeur  Omet  avoir  consentiie 

bon  en  question,  majsplaide  qu'il/agissait  com'me  agent  du 
uomm6^M6Phee.  6,  que  connaiss^it  l,  dem^deui^que  le 
bou  a  ete  consent^  comme  pri)M&ne  certaine  <iuaitit6  de 
grains  qu^  le  demandeur  a^ve&is  au  nomme  McPhee 
par  I'entreuifie  du  d^fendeur  fje  le  deinandeut  a  tw  - 
jours  ireconnu  McPhee  commg  febit'eur  •      »  - 

"C!onsid6rant  que  le  bon- ^  questiU  compQrte  un^ 

Tn^T^"^'^""  ^"^  obligation  persoLeil^de 
>  parr^  d6fendeur ;  qu'il  incoi6bait  A  ^e  derni^f,  «. 

^e^me  reconuaissanc^  de  prouver  q^^W  de^,£^ 
4eur,.arait,  iiu  momefi^ou  lejjit  bon  a  Wreinis  qu^l  ae* 
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d6fendeur)  agissait  dans  cette  occasion  mfime,  com 
agent,  deMcPhee'; 

"  Qbn8i46rant  que  le  dfifendeur  a  failli  dans  cette  preix- 

»   ve  •  que  le  seul  t6moin  qui  put  6tre  %^ement  entendu 

Bur  ce  fait,,  etait  le  demandeur,  lequel  ^terrog6,  a  ni^ 

avoir  conuu,  &u  moment  de  la  vente;  qtfe  le  dfifendeur 

•isslMt  comme  agent  de  McPhee ;    '  * 

Considfirant  que  la  plr6uve  testimoniale  faite  A^  I'en- 

ntre  de  I'ficrit  en  question,  en  I'abseuce  de  cvomfctotice- 

"  it  de  preuve,  ept  ilMgale; 

^.^revi^ion  est«demand{>e ; 

-- i^Casse  et  annule  le  dit  jiigement,  et  pipc6dant  A  rendw 
'^^lui  qui  anrait  du  ^*e  rendu >;  ,     ,-  '  ,   \1    >" 

^   '  ."  Oondamne  le  d6fendeur  d  p»y«r.aa  demandenr  hdita 
somme  de  $149.lS,  avec  intflrfet  a  compter  dC  XS  octobre 
.   / 1884,  et  Ieff„d6pen8  t^qt  de^ette  ComV  qof^  de  la  Cour  <le 
ptemierpt  instance,  di»traits,  etc." 
J    <L'honorabli9Jugelioherty  dissident). 

AnhambauU  Sp  St-Louis;  atoeats  du  demitndeiii 
"  Ottm<rf,  Cam^ifif  Sf  Lajoie,  avocata'du  d^fendour.         ' 


Jh,  "  Consid^rant  qu'il  y  a  erreur  dans  le  jugement  dont  1ft  fe 
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^  81- mars  188*7.    . 

Corawi  WORTKLB,  J.  m^.-' 

-      MOISAN  V.  THfiBIAULT. 
Enlrejtreneur  en  smtH-ordre—PHva^ge—ttadiation-^FVaig.. 

.kQfc<~la  Qu'il  n'y  &  qUe  I'entreprenenr  principal  qui  puigse  acqu«rir  le 
priviK^  dii  cbiwtructenf,  et  que  I'entrepreneur  en  Bous-oKlr^  n'ft.pan 

2o.  (iu'un  entrepreneur  en  aous-ordra  qui  ,anra  fait  inaerire  nn  prtStendu 
privilege  lurun  immeublo,  sera  condamn^  4  6n  fairo  faira  laradia. 
tion  4  ses  fraia  Qt  d^peu%      ,  ,        t. 


Le  aemand^iii'  alldgue  dans  sa  dfelaratiou  que  dans  le- 
cours  de  I'annfie  1888,  l^^emandeur  fit  «n  contrat  avec 
Henri  Girard  pour  l'6rectiou  de  certaines  Mtisses  sur  un 
lot  de  terrain  8itu6  k  Montreal ;  que  Ite  dit  Girard  do^na 
'  un  89U8;<fontrat  pour  li^  charperite  et  la  menuiseSie  au  dt- 
t«>q(Jeurehcetteoau8e;  que  le  12  Janvier  1884,  5e  d6fen- 
do6r  fiien^egi8trernn  proces-verbal  jjur  I'immeuble  du 
•demi>ndeur,iia«8  lo  but  d'obtenir  un  privil6ge  de  cons- 
tnttteur ;  quele  2  juillet  1884,  le  demandeur  vendlt  Tim^ 
laenWe  A  PierrU  Milot.  mais  que  vu  cette  charge  enre- 
gihtx6e  su;-  ic^luK  il  n'a  pu  donner  a  8on  acheteur  un  titre 
IM^tiait ;  jqu'il  ignorait  le  d6fendeur  et  no  I'avait  counu 
qu'en  cWistatarit  le  dit  enregistrement  lors  de  la  dite  vente. " 
'  ^  coBS^nence  il  concluait  a  ce  que  le  d6fendeur  fut 
cOndMt|^tt6  4  faire  disparaitre  *e  pr6tendu  privilege  sur  le 
dit  jmmei^ble  a  ses  frais  et  depend  •     "T 

^  ^^^^*^  P^aida,  lo.  qu'il  avait  le  droit  de  prendre 
mi  pnvil€gf  41  constructeursur  rimmeuble  en  question; 
que  touteifois  il  n'avait  pas  faiienregistrer  le  second  pro^ 
ces-verbal  requife  par  la  loi  parce  qu'il  avait  6t>  pay6  de 
ses  traWUX,  qu'ainsi  il  n'avait  de  fait  acquis  audun  privi- 
i%e ;  que  quant  aU  premier  proces-verbal  inscrtt,  il  avait 
<;heE  un  notaire,  k  UdemAnde  du  demandeur,  sign^une 
radiation  et  quittaupe,  mais  que  le.  cput  de  I'acte  et  de  ' 
renregi4rement  ne^evait  pas  6tre  k  6a  charge;  2o.  que 
dans  to""  '- — ^  ''-  ^"'    -  -^  ^ 

signey 


sgiotrement  ne^evait  pas  6tre  k  6a  charge;  2o.  que 
to^s  les  ca«,  le  dfifwideur  ayant  to^ours  4,U  pyAt  a 
>T  et  ayant  de  fait^8&n6  I'acte  de  quittance  et  radia- 
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tlon,  la  seule  quMtion  deven&it  celle  de  gig^toir  qui 
deyait  eu  payer  lo  cout,  et  c'ost  la  seule  aiction  que  pou- 
vait^  prendre  le  demandeur  au  lieu  de  faire  lett  firais" 
d'une  action  de  la  Cour  Siip^rieure. 

La.Gour,  par  le  jugement  suivant,  a  donU6  raison  au 
demandeur  :       -'  r 

"La  Cour,  etc 

"  Attendu  qiie  le  nomtaiS  Henri  Girard  a  entrep'ris  de 
construire  pour  le  demandeur  une  certaine  Mtisse  sur  un 
terraiji  situ6  dt^s  la  cit6  de  Montreal,  couni^  comma  les 
subdivisionH  li  et  12  du  lot  No.  681,  du  quar'tier  Saint- 
Jaoques,  qui  appartenait  au  demandeur  et  que  Ife  dit 
Henri  G-iniH  aur^  ensuite  donn6  yn  contrat  en  soub- 
ordre  pour  une  partie  des  ouvrage8ji|u  d6feudeut; 

"  Attendu  que  le  d^fendenr,  dans  l6  but  d'acqu(§rir  un 
privilege  sur  la  propri6t6  du  demandeur  pour  assurer  le' 
paiement  du  prix  d^son  entreprise  en  lous-ordre,  a  fait 
faire  un  proces-verbal  constatant  I'etat  des  iieux  ou  les 
travaux  devaient  6tre  faits,  et  a  enregistre  ce  pr«ce»-verbal 
1\»  12  Janvier  1884,  sous  le  numdro  UTOV^ans  le  bureau 
dWregistrementde  la  division  d'enregistremenlt  de  Mont- 
real^Est,  avei-  inscription  sur  le  <M*nuB  (U-denms  men- 
tion^6;  ^. 

"  Attendu  que  le  demandeur  a  pins  tard  Vendn  la  pr<>> 
pri6t6|  en  question  au  Ubnune  Pierre  Milot,  par  acte  df»^ 
yente  bassd  devant  Mtre.  C.  E.  Lecierc,  nat^r*^,  le  2  juillef  * 
1884,  et  que  I'inscription  du  proces-verbal  ci-dessas  men-  '. 
tionii6 '  sur  la  propriSt^  n6  constitoe  pas,  il  est  vr&t.  un 
privilege  sur  la  propri^te,  mais  ^u'e^e  cooatitue  unetache  ' 
sur  1*"  titre  du  4ettiandeur  ;    ,  J..  '      .      J 

••  (Donsidferant  qull  n'y  a  que^^'entrepre^ur  V"ncipal 
qui  puisse  acqtiferir"  le  privilege  'du  construlcteur  et  qvm  ** 
Featrepiseneur  en  sous-ordre  n'a*  pa«  ee  drdit ; 

"  Gonsid6r%Bt  que  le  dgfende^c.rqui  n'etait  qu'uii  en- 
trepreneur en 'Ba«^4|e  n'bvut  pa«<le  ^oit  de  fajre  feire 
rinscriptioji  en  qjaiiii^ion  'i^r  la^  p«o^^6t6  da  demandeur 
et  qu'il  eM^ptopong^l&W'd^  cons^iiidiiees  de  son  fait  ; 

"Gofsidlrfliit  qu@ledem<udeur  pent  4  cause  de  cette 
InadrtpitioBli&tre  tracass6|^ar  son  achetenr.qai  a  drcrftj^un 
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titre  uet  et  parfait,  et  que  le  demand^nr  a  inMrdii'Ia.|iiiM 
radier;  ■    .         ..'"  '^^     .'•  - ,  ■  ">./,.  ■■•■■ 

"  Ooufiidfetant  que  lo  df  fondeur  est  oblige  de  fail*  faire 
,    cette  radiation  &  Besfrais  ;  ' 

"  Vn  que  le  d6fendeur  a  6t6  i-equis  de  fiiire  faire  oette, 
,  V    rAdiation,  et  qu'il  a  refu86  de  le  faire  A  ses  frais  : 

j        "  Vu  que  le  demandeur  iguorait,  lorsqu'il  aJagtitufi  1»- 
I    prfegente  action,  que  le  d6fendeur,  tout  en   refuaant  de 
.    ;!!|»ayer  le  cp6t.de  I'acte  et  de  non  enregiBtrement,  avait 
j>ign6un  actede  maitt-lev6e,  et  que  lea  offres  faites  par 
h  dfifendeur  dans  ses  plaidoyei;8  sont  insulfisautes  ; 
.^  "  y»  9"«  «e*  acte  de  inain-lev6e  u'a  jamais  6t6  c<^*t6 
^      <?tq^'il  est  sans  effet ;  , 

.        y  "  Conaidferant  que  le  demattd^Ur  est  bien  fond*  dans  sa 
^      j|einfUd0 ;    ' 

^      "Declare  illegal  et  non-avenu  le  pr6teudu  privHiigfh 
que  le  d6fen4#»r  a  pris  sur  le  terrain  en  question,  et  cOn- 
damne  le  dit  dfifendeurafair^  radier  immWiatemenh  i 
8eB  frais  et  d6pen8,   le  dit  privilege  rris  par  lui  sutles 
dites  subdivisions  11  et  12  du  No.  531  du  cadastre  du 
quartier  St-Jacques,  A  Montreal,  paM'».n»egi8trement ,  4p 
I'actepassfe  le  5  Janvier  1«84,  devant  Mtre.  RieutoTd,i|^^ 
taire ;  et,  faute  par  le  dit  defendeur  de  ce  faire,  I'enregis^ 
trement  dn^pr6sent  jugement  tiendra  lieu'de  telle  riSii^. 
tion,  et  la  Oour  .ordo^ne  en  consequence  au  rfegistrateur 
de  la  dite  d%ision  d'enregistrement  jie  Montr6al-Est  ^'en 
faire  mention  dans  ses  rteis^reS,  le  toui  avec  dfipens,  dis- 
traits,  etc."       '  ,  A,         /       .^    '.  ' .  • 

.  Ethier  Sr  Petletier,  avocats  du  d^mandeur.'  .  *     •        "  " 
^BeUefeuUk  &■  Bonin,  avocats  du  d6feiideur.  ■       ' 
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•      "^  .,-*    ■  -'     /      •    ■  '    '^  ' 

(In  Ri'viKw.)  !         ^. 

.     "  ;-■  March  81,  1887.' 

*      ■         Qyram  Doherty,  Lokanokb,  Tait,  JJ. 

•  Ex  PARTE  C.  B.  PARfi  ET  At.,  pfltitionor*.  v.  J-.-BTE. 
PARfi  ET  AL ,  dBfendants,  and  JUISErH  PABfi  OT  AU, 
mii  en  cause,  petitioners.  « 

-  Heview-^.  C.  P.  494 -^r^ition  for  nomination  of  nolary  to ' 
.      ^  '      niake  inv^tory — C.  C.  P.  UK 

Hitn!;r-1.  A  review  may  lie  Uiul  upon  every  JiKit(m«nt  or  orrtor  rondort^d 
"    by'ttjudjjoln  Miimmary  matters  und«t  the-pioviaiomi  confined  in 
tr\e  third  jwrt  of  tho  Colo  of  I*rocAliire. 
2.  Th«»  ptttition  of  hoirs  for'tho  appointment  of  a  n6ta>y  to  make  the  in- 
ventory of  th«  ustHte,.«liould  be  made  in  tfie  name  of  the  iwrties 
theniMelveH,  and  not  by  attorney.  ■>,. 

.1.  The  jndgeia  not  *jitt^>  *p|K)int  the  notary  cliosen  by  the  majority 
,;  ofllieheint.liiMB^bi  his  diHcret^,  name  another  where  ho  con- 
■iders  thai  ^ wHR^P'^  ^''<^  majority  is  not  t>ie  moat  ad vantageoutii. 

The  ^P^^^^HPm  a. judgment  of  the  Superior  Court, 
Montreal,  (MathW,  J.),  Feb.  8,  1887. 
:     LORANOER,  J. :— ,  '     ' 

La  dernier«  partie  de  I'article  54  du  Code  du  Notarial 
se  lit  comme  suit :    .      , 

"  Si  plusieurs  persounes  sont  tenues  ^e  faire  inveutaire 
'•  et  'ue  s'accordent  pas  sur  le  choii  du  notaire,  le  juge  en 
"chambre  fait  ce  choix,  sur  reojadte  d'uuo  partie  int6- 
"  "ressie."      ''   '    ■■  '  ,   ■•     W- 

Le  nomm6  Louis  Par6  de  St-Vincent  de  Paul  est  dec6d^, 
ab  intestat,  laissant  pour  hdritiers  ses  fr^res  et  sceure, 
ttu  leurs  representants.  Les  heritieiir  ne  s'agcordant  pas' 
sur  le  choix  du  notaire  pour  faire  I'inventaire,  se  sont 
adress^s  k  un  juge  eu  chambre  pour  le  faire  nommer. 
Les  uns,  savoir,  Gamille  Elie  Par6,  Joseph  Par6,  Didier 
Par6,  Odilon  Vanier,  Em61ieTanier,  Joseph  Vanier,  M6- 
lina  .Vanier  et  Ulric  Vanier,  comme  reprfisentant  leur 
mere,  Dame  A^^le  Par6,  ont  demands  la  noifKiAtion  de 
06saire  Ern^est  Q^ermain,  notaire  du  lieu  ou  s6nt  situfes 
les  biens  cle  la  sucpession.  D'un  anj;Te  c6t6,  les  nommds 
Joseph  Shaynes,  Anfl§^lme  Barrette  et  AmM6e  Vanier 
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d«raaii4ont  ov    Kmr  qUaUt*  4«   procttroan   i§M 
hfiritiwH  4n  di't  Jiouii  .Par^.-qM«  Jm  nomrrife  P 
vill««,  notkiro,   do   la  rit6   do  Montreal,   wiit 
lit'u  du  dit  (Jormain.     U  jug«  «n  rharabru 
roquftte  de  Camillo    K.   Part  «t  aulros   ot   a 
notairo  a«rmaiii.    0  W  do  ce  jugemcnt  dont 
>.  la  revision.  .  "^^'^■ 

Ixj  premier  point  8oalev6  par  rintimfi^se  rattach^J.,,^ 
juridicition  do  cotto  ('^ur.     L'intimfi  pr6tend  qtie  U  Cdtir 
doU6viBion   tt'apa«juridi.tion  en  cetto  matifero,  ;itW)ndu 
quo  le  jugo  qui  a  prononc6  le  jugement;  a  'siegfr  «otta 
I'oporation  d'uii  «tatut  «p(;cial  et  sur  feBeVmatiiro  6tran. 
gcre  aux  dispdsitions  du  C.  P.  G.  qUi  dlfinltgek  loB-pou- 
voirs  et  la  juijidiction  do  la  Cour  "do  Rfevision/        X 
^Cette  pr6tention,.n'e8t  pap  fondle  ;  la  jur^iction  di  la 
^ur  de  R6v(8io»  /est  parfaitemont  d6finii^  par  Particle 
494  du  C.  P.  0. :  i|  J  a  r6vi8ion  de  tolt  ji/gemtfnt  rendu 
ou  ordre  donn6  pai-  un  jugp.dans  le^  matJftfes  tfommairea, 
on  yertu  des  dispositions  contenues  dtns.la  troiaidpiB 
partie  du  Oqd^.    Or,  quelles  sont  ces  mati^res  ?    "Ent6^ 
rant  au  Code.'jpn  vo^t  que  la  troisi^moip^Vtie  comi)reiid 
les  procedure*- non  conteatieuses  qui  ^e  rapportent-aux 
registres  de  .i;6tat  civil,   des  bureaux  d'enregistrement, 
d  un  sh6rif  ot  coroner,  des  compulsoiref,  du  consaiJ   ' " 
faraille.  des  tutelle  et  curatelle,  de  Vinvent^ire  et  de  m 
./edim-ot  autres  raatieres  so  rapportant  k  Yenvoi  en  pos 
session  ot  aux  successions  vacantes;  > 

Dans  Pespdco  actuelle,  il  8'agit.,de  la  confection  de  I'in- 
ventaire.    La  Cour  de  Revision  4  done  juridictiop  pout^Ov 
connaitre  de  oetUrmatidre.  /         .  :   ^. 

Une  obje'btion  plus  s6rieifte  ^t^oulev6e  par  les  intimes        « 
j-la  C6ur  Sup§rieure  ne  parait  pas  Pavoir  prise  en  consi-      >/ 
deration,  mais  comme  laiquestjon  a  6t;6  aou levfe  par  le        ' 
factum  defe  intiinfe  cette  Cout  doit  la  iuirer.  l 

La  rpqudte  des  h6ritier«^quiodemandeiii  la  nomination      / 
du  notaire  Germain  Maintille -est  fiute  p»r  dea  Krocu- 
reurs.    Or,  cett^  ifemande  est  contraire  A  Particle  19  dii    fr 
C.  P.  C.    Cette  requ6t9  est  de  la  iiatuire^d'une  demande  et  / 
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mt. 

V. 

Parr. 


doitdtre  faite  au  nom  des  intgressds'enz-mdmes  et  non 
par  des  procureurs. 

Quant  an  hi6rite  de  la  requSte  elleTm^me,  le  jagement 
me  parait  bien  fond6.  En  supposant  que  la  demande 
aurait  6t6  faite  au  nbm  des  h^ritiers  eux-m^mes  et  qu'ils 
eusseut  6t6  en  majority,  le  juge  n'6tait  pas  bblig6,  en  rai- 
son  de  cette  majorit6,  d'acc^er  la^^maude,  pas  plus 
qu'il  n'est  oblige  de  suivre  Topinion  de  la  majorite  dn,  * 
conseil  de  famille  en  matiere  de  tutelle. 

Dans  le  cas  actuel,  c'est  le  notaire  du  lieu  qui  a  et6 
nomme,  le  juge  ddddant  que  toutes  choses  6gales,  il  im- 
porte  que  la  pr6f(6rence  soit  donn^e  au  notaire  du  lieu.  II 
nest  pas  prouve  que  la  nomination  de M.  Mainville  serait 
plus  avantageus^  que  celle  de  M.  Germain  ;  ati  (sontraire, 
il  demeure  k  la  ville  et  le  notaire  Q^rmaiil  .4emeure  sui- 
les  lieux  mSmes  ou  sont  situes  les  biens  de  l^  succession, 
et  s'il  y  a  des  frais  a  encourir  pour  d6pla«ement,  ces  frais 
seront  necessairement  moindres  si  c'est  le  notaire  &ti  lieu 
qui  est  noinme. 

^  Je  crois,  sur  le  tout,  que  le  jugement  est  bien  fonde  et 
qu'il  devrait%e  coniirm6  et  il  est  confirme. 

' :  *     Judgment  confirmed. 

Ouimet,  CornOlier  4*  Laj'oie,  for  petitioners.  • 

Larea«  4' ^««..  for  defendants. 

(j.K.)  '  . 
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•       [En  Revision.] 

31  msas  1887. 
.     Coram  Jjeite,  Whetelk,  Taii^,  JJ. 

GUINDON  V.  FATT. 

Venle-^Encan  pub/ic-Deltes  actives  ou  "  Book  debts  ^^-Uvres 
^  de  comptes. 

,      .liKjfc  :-Que  la  vente  des  dettes  actives  on  "  600*  dahtM  »  rf'n«  ^ 

■  Le  8  Kvrier  1886.  le  dem.ndenr  8o  porta  admdicaWre 

Le  deKndear,  syndic  de  "Poirieret  Gie,"  remit  4  Pad- 
'^^Itir  "^"'  ?'-."'"'»-  ve>.d-e.,inui'<Iffi^t 
refnsa  de  q,  hyrer  les.livre,  mSmes.  De  la  one  iotion 
eu  revendicv.ti<m  de-la  part  dn  demanded  qaiprttodu 

r.l^T^''^^?''  ™^»«'"«  Plaida,  outre  aae  d«fe2se'K«ae- 
M  aienj  Me  .vendaes  ;  que  le  demandeur  aVait  M  epicia. 

otor    ae  ia  maniere  suivante  :~ 
■^^    The  undersigned  will  offer  for  sale  "  enJJioc'"  bv  DnbliP 

%k  debts ^... ^.  |4^,^g 

lWrt!I^^*'?T  *^^>^««e.  declare  n'avoirrefu 

esHvrll!!?'''*'*^":^"'^^^  ^'^^  ^««  crfiances.  non 

Che  en'   ^         *  ™'  '^  "" ^^*  ^'«  ^'^^  «>» «» ^^^rtHV 
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.Juin.ion  ,*'*  Cour  Superieure  (Ouimet,  J.),  le  10  Janvier  1887,  a 
F«u.  **^*»®"*«  J»  saisie-revendication  dans  les  termes  suivant's  : 
>  "  La  Cour,  etc 

"  Attendu  que  le  demandenr  reclame  du  dSfendeur  par 
voie  de  saisie-revendication  les  livres  de  compte  de-la 
faillite  de  Poirier  &  Cie.,  insolvabl^,  comprenant  quatre 
^o-urnaux,  daUif  journals,  un  ledger^t  un  livre  de  billets, 
comme  en  etant  le  seul  et  veritable  proprtetai^e  pour  les 
•avoir,  achetes  du  dfefondeurjfes-qualijb  de  fid6i-comrais"- " 
^saire  a  la  dite  faillite,  le  huit  levrier  rail  huit  cent  quatre- 
vingt-six,  a  un  encan  publici,  suivant  les  annouces  faites 
dans  les  joiirnaUx  publifes  en  la  cite  de  Montreal,  et  les 
avoir  pay^s  au^diffp^ndeur,  lesquels  livres  de  cOmpte  le 
dit  defendeiw  detieiffc; illegalefflhnt  en  Sft  possession.-^;  en 
'     ,  ~        refuse  la  livrleiison  au  dit  demandeur ; 
/      kT     "  -^**«n|^  q»«  le  d6fendeur  es-qualite,.  a  plaid6  a  la  dite 
/    „r       action  d^emandeur :  "  That  the  only  property  or  thing 
/      •         "  which^fte  plaintiff  purchased  at  the  sale  of  the  said 
:  "  Poirier  &  Co.,  were  the  book  debts  bdpnging  to  the 

•  "  said  estate,  wlj^ich  bodk  debts  amounted  to  four  hundred 

'\and  sixty-nin^  dollars/ and  were  sold -at*  thi^Bfche 
"/cents  in  the  dollar ;  "IflMf 

'  That  the  said  defendant  never  oflTered  for  saF^the  said 

books,  and  the- plaintiff  was  informed  at  the  time  of  said 

f  sale  that  the  books  were  not  sold,  but  inerely  the  book 

r  debts,  and  the  plaintiff  could  haiw  l%mmunication  of 

"  the  said  books  whenever  he  so  required  ;  " 

"Considerant  que  la  vente  pure  et  simple  des  "book 
debts"  dans  I'espece  actuellertie  saurait  comprendre  U 
vente  des  litres  de  compte  eux^mdmes,  mais  simplemenV  la 
vente  des  creances,  telles  que  cdnsignees  ou  inscrites  dans 
les  livres  des  dits  faillis  ; 

"  Considerant  qu'il  est  en  preuve  que  le  defendeur  es- 
qualitl^  a  offert  au  demandeur  de  lui  d61ivrer  une  liste 
des  dites- creances  et  de  lui  donner  communication  des 
livres  des  dits  faillis,  aussi  souvent  qu'il  le  requerrait  et 
qu'il  en  aurait  besoin,  mtj;is  que  le  di,t  demandeur  an^ait 
refos6  ces  offres ; 
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iins  de  son  ad^lllSZ^^^^^^^^^^  ^- 

en  rendre  compte  k  qui  de  droit;  ^  >*^''*«'  «* 

^  "Consid^rant  que  les  defenses 'produites  en  rMil 
8ont  bien  fondles,  et  aue  le  Hit  a£  ^  «ette  cause 

allegations  essentielles  ;  "*'  ^^P''^'*^^  Je« 

"Maintient  les  dites defenses.  d€bout,»  1^^.-       . 

Le  dem«.dear  insorivit  la  c.»„  en  ^virion  ""■ 

<in^e  aT:  lt^'^:'j '-''''':  "»2.1«4eU499 

■-.       Tait,  J.  (en  rtvisiott) !—       .*       -      >         " 

•r-  The  defendant,  as  trnstep  nf  *».«  :      i 
■     Poirier  &  Co..  aiverlW  for  ^e   « Ti"""  T'  "' 

.     on  inventory  prices,  namely :_  "'^       °  ""  ''•"''■" 

Bookdebts ■ * 1M23 

,  ,  48378    , 

Among  the  conditions  of  safe,  wliich  wore  r»^  l,    .1, 
auctioneer, weretl.efolI„wing:l"TheWn.C      ^  *'" 
»g  to  .bout  ,490,  ^iU  aIso>  offe«^":S^rr 
much  on  the  dollar,  the  purchaser  or  pu"hZ.  1 

.ho'^^.j'Sir^rct.^rtrrm'Vr 

,  The  plaintiflF  becataie  the  purchaser  of  +»,«  k^w  a  i.. 

»      6 
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"^^» 


on  the  day  of  sale,  the  receipted  account  or  invoice  reading 
as  follows : —  /  . 

To  flale  of  book  debtft  belonging  to  this  OHtato,  sold  this  day  by 
public  auction  by  Thompson  St  Gowdey,.  amounting  to 
$469.44,  at  39  centa  on  dollar $183  08 

Duty - 1  84 


$184  92 

The  evidence  is  somewhat  contradictory  as  to  the  oral 
'  statements  or  conditions  announced  by  the  auctioneer  at 
the  time  of  the  sale,  but  Mr.  Gowdey,  auctioneer,  who' 
conducted  the  sale,  and  who  appears  to  be  entirely  disin- 
terested in  the  suit,  is  probably  the  best  witness  upon 
this  point.  He  says  that  .the  books  were  not  sold,  but 
that  "  the  announcement  was  that  the  book  debts  were 
sold  with  access  to  the  books."i 

On  the  29th  of  March,  1886,  the  plaintiff  caused  a  writ 
of  revendication  to  be  taken  out,  alleging  in  his  affidavit 
that  he  was  the  proprietor  of  certain  books,  namely,  four 
daily  journals,  orte  ledger  and  one  note  book,  which  he 
had.  purchased  at  the  sale  in  question,  and  which  he  had 
taken  possession  of  with  thp  permission  of  the  defendant ; 
that  he  had  collected  about  $80  of  the  book  debts,  but 
the  defendant  illegally  detained  the  books,  although  re- 
quired to  give  them  up. 

The  defendant  pleaded  in  substance  that  the  plaintiff 

only  bought  the  book  debts ;  that  the  defendant  never 

offered  for  sale  the  books  ;  that  the  plaintiff  w^s  informed 

at  the  ^me  of  sale  that  the  books  were  not  8<>ld,  but  that 

he  cqulS 'have  communication  of  the  books  whenever 

required.  X  yj.     ? 

T^^eire  is  certainly  no  i^feren^^  made  jn  the  advertise- 

^     ment  or  in  the  written  conditions  of  sale,  orin  the  receipt, 

as  to  the  sale  oi  the  books  ;  nor  did  the  plaintiff  fever  h^ve 

possession  of  the  books  as  alleged.    There  is  nothing 

misleading  or  deceptive  about  the  advertisement;  it  is 

i^he  "  book  debts  "  that  are  to  be  sold,  and  it  is  the  "  book 

debts  "  which  the  plaintiff  acknowledges  by  the  receipted 

account  he  bought  and  paid  for.    The  words;  *'  the  buyer 

^     to  take  delivery  within  five  days  -ftom  date  of  sale  "  in 


'y> 


8DPBW0B  OODKT. 

the  written  isonditioM  of  naln  rf/.  «»i         i    • 
to  the  book.     And  if  „.       !'      „       'PP'^  '"  ""^  "«? 
tion.  beyond  the  triZ  f'"  *"''^''™  "'  ""'^■ 

in  defendant'.  f.vo7.tt  T"'   ^'  "'*'"  »' '"dene,  i. 
w«,  only  to  have  ™;i,  '       "  ""u*"""  ™  "■»'  ?'**»««■ 

any  way  by  def^datr  ,K^-  n'"  ^"^'""^  "  ""''d  in 
.idLlionwIufl"  ■hi'"',  *^"^ ''•"'''''  fk"  iitocon- 
whether  he  w^ufd  h.«   '^  ""^  """'^  '"'™  'ri™-.  <" 

the  inconvenience  he  may  .nffer  h  1.  '       ™°  '^'"•8»"1 
defendant..  offl»  e,  .£  ^^^  ^^^^-^^^  •»  attend  the 

debt.  ^.,.coe«„ri,,„J2tw:J:„t  '''"'''' '""^  "'"'■'' 
Of  I^:  S:Xat^^S;-. '«  "-Pinion 

■  tain  detail,  .nch  a^Twm™  ^.f 'T*J"'  '^'"«"»»-  "»- 
•    lion  of  good,  .oirihe  i2    f    f'  '*"''"°"'  "»«  deecrip- 

theeedeL.  4t\^:j^^^  :,',::^X'°hr '".' "■' 

of  the  debt,  havinsaccem  t„»k  T  J  "°  Porehwer 
that  the  book,  coniriu  the  tral^'"'-  'I  "  "'"«» 
The  eetate  wa.  not  do^  1,  ,fc  T"*""""  "'  ">«  «"»• 
mandedthom  andtLl^.      !  '""  "^  Pontiff  de- 

them  in  thrwin^X  o^  ftTerr^'f  •''''^  "-"■'"-» 
fendant  to  retain  thfm     It  i»    K  •       '  "'*  ''"'™'"«d  de- 

Ihing.  that  the  book,  con^^lfar™  '^■»  ««'■>■""«  "f 
for  the  debt,  might  LZu^^    TT  ^  ""■•  ">»  debt.,     ^ 
oonld  not  have  the  ^k.    TI^^II"^  «*"»  ^^^^^ 
it  wa.  evid™U<^^„^„S''f '''''• ''to  iMolvent  law 

follow  the^f  aeXbt.  t         ^5  *'"  ''°"'"  '■'"»''» 
to  more  than  »100  ^t  iL     m""  ""  ^''"'  «"'onnting 

.o'tlrWtat'dt'etr'^1^'"''^»-''-»         ■ 
month,  bat  he  «fn.™thZ  fw°^  *°  ""*  of  them  fori 
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The  Goart  is  of  opinion  that  the  books  were  not  sold 
and  are  not  accessories  of  the  book  debts  which  were, 
sold,  and  the  judgment  of  the  Court  below  is  therefore 
confirmed,  with  cdlsts  oCboth  Courts. 

*  ,  Jugement  confirm^. 

Loranger  Sf  Beaudin,'iivoc&ts  dvi  dema,ndenr. 
Kerr,  Carter  Sf  Goldstein,  avocats  du  defeiideur  ds-qualit6. 
(j.  J.  B.)  ^  „, 


'"^' 


% 


April  16,  1887. 


Cormh,  Tasohereait,  J. 

BORNAIS  V.  A^HN,  and  MEROHAI^  BANK  OF 

CANADA. 


^/  . 


Procedure— Poweif  of  attorney  and  security  for  co^t.. 

HsLD :— -That  a  non-resident  plaintiff,  contesting  the  collocation  of  a  third 
paJtsr  in  a  report  of  distribution,  is  obliged  to  furnish  ^  power  of 
attorney  and  give  security  for  costs.  ^ 

The  plaintiff  residing  ia.Ontarior^^--aBd«r^wTii^ 

execution,  lands  of  the  defendant.    The  adjudicaiaires,  the 

Merchants  Bank,  were  collocated  in  the  report  of  dil^k- 

}  bution  for  the  amount  of  a  mortgage  held  by  them,  and 

the  plaintiff  contested  the  cojlocaticm.  The  former  moved 

for  power  of  attorney  and  .security  for  costs,  and  cited  :- 

Webster  v.  PhUbrick,  16  L.  C.  J.  248  ;  La  sociit4  ammyme  des 

2^'glaces  V.  Giberton,  26  L.  C.  J.  246 ;  Park  v.  Bivard  and 

^    Meloche,ll.  L.  R.,  1  S.  G.  291.  . 

Judgment :"  La  Cour,  etc 

"  Coiisiderant  que  le  demandeur  a  admis  a  I'audition, 
n'fttre  pas  r^idaht  dans  la  province  de  Quebec ; 

"iCbnsid^rant  qu'en  contestant  la  collocation  de  la  dite 
cr6«iciere  "  The  Merchants  Bank  of  Canada,"  accordde  a 
cette  derniere  par  I'item  onzieme  du  jugement  de  distri- 
bations^j6par6  en  cette  cause,  le  demandeur  ouvre  et 
poursuit  une  instance  nouvelle,  sur  laquelle,  comma  non- 
resident, il  est  tenu  de  fourhir  k  la  dite  cr^ancidre  le  cau- 


'0r\ 
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l^onnement  eiigf6  par  Particle  29  du  Code  CiVil  ,i„  ; 

de  produire  une  procuration  d«  -«       I  '  "'""^  ^"® 

I'article  120  d«  Code  do  P  "^ure  Civil     1 '"  '"T  ^« 

"Accorde  la  dite  motion'ttf '•        '''''  (P-a^Taphe  7) ; 

^<[r««  4-  Hafrue,  for  the  motion. .  < 

motion.  ^  *^  -O^ionwurr,  tigai^nst  the 

(F.  H.) 


Mr. 
Bora«l« 
Arpin. 


^1 


%^ 


'iS^t 


(En  Revision.] 
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91  mara  1887. 

^'^'""   DOHERTY,   LORANOEB,   TaIT,  JJ. 

B^v.  A.  W.  SEERS  V.  BOURSIER. 
Evocation  de  la  Cowr  de  nirr«ii     r 
V  nimsum — Dilai. 


de  la  dime  DarTuTlf^  '^"  "■«=»•""«■•  le  montant 

apparte^ard  ?ei:"T  """"?""  •>"'"  »"^«" 

«.ea,  pe™.ett.nt  lalit,  ItS."'  L^d  .  ''  •"■"«" 

cMa  alora  an  m6ri*«  j     ""^ooMJon.    Le  demandenr  pro- 

Le  demande«  toeSri^* '%i.    "    "      '•"  '^""'■'- 
"»»d«  ■■.  .vocatio,  ,.  T  ffwi^  iS^r^^'liT^r?,' 


m 


•^^i 


■^T.  «^    TWi-j- 


lar. 


fv 


T. 

BourtUr , 


IX' 


\ 
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^ 


dit  jugemout  6tait  final  et  quo  le  demandeih'  aurait  du 
en  appeler  dans  lea  hnit  .jourtt  qui  suivireut  la  redditiou 
du  jugvment  Huivant  la  loi. 

La  Oour  djB  Ij^vision  a  donn^  raison  au  d6fendeur. 

LOBANOBR?  J.  :-^  ,_, 

■•■■«&- 

I^  dumandeur,  prdtro-car6  de  la  paroisse  de  St-Jeaqi- 
Chrysosldme,  a  poursuivi,  ik  la  Oour  de  Circuit,  le  djlefen* 
deur,  pour  dimes.  Ce  deirtf  ier  a  demands  &  ^voql^^r  la 
cause  k  la  G.  S.,  attendu  qu'elle  se  rapportait  h  des  rentes 
annuelles  ot  des  ndtati^es  mii  peuveut  atfecter  des  droits 
futurs.  !  ^ 

Le  7  SfiVTieT  1885,  jugem^i  est'interrenu,  maintenant 
sa  demande  en  Evocation.         >        . 

Le  demandeur  a  ezcip^  de  ce  jngement,  mais  n'en  a 
"Tpcilrt  appel6.     Contestation  a  6t6  engag^e  sur  le  m^rite 
de  la  demande,  et  en  definitives  Taction  a  6t6  renvoy6e  le 
8  Janvier  1887.  ' 

Le  demandeur  a  inscrit  en  revision  du  jugementfehdu 
sur  revocation  et  sur  le  jugeiitent  final. 
-~~-4ii»-'d4f«Bde»F-demaB4e  maintenant^  que  'I'tUBcription 
du  jugement  rendu  le  7  ffevrier  1885,  sul*  revocation,  soit 
reuvoyde  attendu  que  ce  jugement  est  final  et  que  I'in- 
scription  aurait  du  dtre  prise  dans  les  hnit  jours,  d61ai 
ordinaire  des  inscriptions. 

Le  demandeur,  de  son  cdt6,  pretend  que  ^c6  jugement 
n'est  pas  final  et  qu'il  pouvait  Stre  remMid  au  naerite.  II 
assimile  la  cause  aux  jugements  rend^s  sUr  une  excep- 
tion d6clinatpire  qui  n'est  pad  consid6r6e  comme^n  jiy^e- 
ment  final,  «asceptible'''d'appel.  ^Spivant  le  demtmdeur, 
revocation  ne  serait  qu'une  question  de^^aridictiuyifi  ^e 
la  mdme  nature  que  celle  qui  est  soule^^,par^^Xcep-  > 
tion  dedinatoire  et  il  cite,  k  I'appui  de  sa  pretention*  le 
jugement  rendu  dans  laitcause  Beaudry  et  Workmaii.'SKiis 
laqpelle  il  a  et6  decide  qi^e  la  G.  S.,  ^iegeant  en  revision, 
n'a  pas  juridiction  sur  les  jugements  interlocutoires  qui- 
ne  aqpt^fm  appelables.  Oette  cause  n'a  ancnne  analbgie 
avec  la  presente  inscription^  Le  jngement  dont  on  de- 
mandait  la  revision,  etait  dd  sa  nature,  un  jugement  in- 
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/. 


SCPIRIOR  OOVRT, 


y     s» 


««P«rie,r  k  c,I»i  ,„i  r.;.™!;;'  ' «"-  P«'  •"  Wban., 

1886,  doit  «™  »"L  ^ue    ?"  ■'"^T"'  ""'*'• '"  '  «™" 

Voici  le  jugemeut :—  ««™ier. 

"  La  Oour,  etc......  ^ 

Ciifr"""^   de   r„eie,e  .M^X'^:L 


\(J.  J.B.) 


avoc&ta  du  deman<Jeur 
3*  d6fendeur;, 


'A 


/^ 
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v28  mara  18t)Tr 
Coram  MaTHIEU,  J. 

LOKI)  V.  OLASCrOW  k  l/)NDON  INSURANCE  CO.  , 

'  •  •  •  / 

DiltoaUUm — Haturei  el  retkvoit  non  ceriiJUt.' 

Ji'dft  :_QiM)  (l«w  iiiolM  t»y4»  «t  <!«•  ranyoia  noii  i>anMti»U%  ku  boa  tl'iine  d<S- 
|Ni«ltioti,  nti  tntndunt'piui,  dam  Im  drcoiuiUuii'«M  oniinalnMi,  cntto  d^- 
iNMition  ntille.  ^  -^ 

Exception  k  la  forme  renvoy^e.  « 

Dotonie  i^  Litnrtdt,  avocatB  du  dem^audeur. 
D.  Oirotmrd,  C.  R.,  avoi^at  de  la  d^fendereaso. 

'    (J.  J.  B.)  > 


•'.f^ 


[En  K^viHioN.j 


80  jniu  1885. 


Coram  Jbtt6,  Lokangek,  Brookh,  JJ.' 


...t... 


PRIMEAU  V.  DBMER8.  ^     "^ 

Injures — QuAe  dam  V^gHae—Dommages — Prai$ — RtvitUm  sur 
*  questions  defrais.  '■  . ' 

Jtioic :— la  Qn'une  penonne  chargte  de  faire  la  qu^te  dans  une  ^liie 
))endaat  I'ofHce  divin,  et  iiiii  par  pr^mMitation  n^lige'de  pr6Mnter 
rescaroelle  A  iin  paroisHien,  de  mani^re  A  attirer  I'attention'  de  ceiix 
(|ui  Hont  dans  l^lise,  se  rend  coupable  via-A-vis  de  ce  paroif*aien 
d'une  inaulte  pour  luiiuelle  il  eat  paatrible  de  ilommagea. 
2a  Qu'un  juftement  accordant  au  demandeur  920.00  )]e  doiiimages  ot 
$20.00  de  fraia,  utaia  pondamnant  le  dit  demandeur  &  payer  ai;  d^fen-- 
^deur  la  difii§rehc»  dea  fraia,  c'eat-AHlire,  toua  aea  frala.  moina  $40.00, 
eat  erron4  en  autant  qu'il  d^tniit  K^rtuellement  I'effet  du  jugemeiit 
pronunc^  en  faveur  du  demandear.  "*  .^      /^ 

P  . 

Le  d^fendeur  6tait  I'an  des  marguilliers  de  la  pa- 

roime  d<)  St-Isidore.*  En  1888,  il  fut  charg6,  suivaut  la 
coutume  en  ^ette  paroisse,  de  faire,  pendant  la  grand'- 
messe,  la  qnSte  dans  nne  des  allies  de  .I'^glise.    Le  de-, 
mandeuT  avait  son  banc  dans  cette   all^e.    En  passant 


-.*  ! 


<«  >. 


iUPERioR  gouiiT. 


m 


T> 


d«  I'affairo  da...  la  paroi..,.  «t  le  dima,.ohIuilttr?^ 
|>r«t»  atftmtion  A  la  qu«t«  pqur  voir  hJ  iVindmV  '^'^^ 
-eriut  rMt6»^.     C^o..,m«  1«  di.nan.^he  pr6,.6dent,  I«>MfoA.ir^ 
d««r  pa^a  pr.«  du  ba..o  du  d,„na,.d«ur  .....'y  ,1^^  ^ 
u!LdZ:"T"  ""  C^'P-.tio«.di^«r..  dela  part  du^ 

Lo  dkmd«uY>aida  dalmrd  qu'if  n'y  avait  pa«  d'in- 
ju^,  «t  qu'i    n'y  ttvaiLpa.  de  loi  qui  ohiigeait  le  quftteur 

leur.  le  dema..deur  uo  doiyiait  jamais  A  au<mu«  qu6te  ni 

1/      •  "       .  °™*'"^'  **""•  **"«»  P^""'  •'  «^«vait  .nal4. 
i-»?ux  quiHe  pr68oataieiit  A  «,..  ba..o  pout  Anftter  i,t  leA 
en.p.chai    par  la  po^tjon.qu'il  preuait  dT.LZ.  bale.  <L 
^e..terle«oarceleaurautr««  p..r-onve«  qui  pouvai;«t   , 
6treav«claidau«  le  banc;  que  lo  difendeHr  avait  agi  de     ' 

.      XuHHer"  -'"^"  •"^"-^^*^  --  ^?  -r6  et  le.  aStre.  . 

-^loalTf™""^';'^^^'"^''''  *  120.00  dedommagea  «t 
>  f/0.00  de  frais,  par  le  jngomeM  suivant :  , 

T  Con«d6rant  que4*i^eman>eur  a  prouv6  que  le  d6fen. 
sZ;  ?«fT'  T"^""^^'''^  ^'«»»*  J**  q«6te  dans  I'figlise  4. 
oltta^  •  i'  T  ^'"  »«  9-««t<>»>re  1888. 1'a  iniilt6  en 
rvlnM"^       de  pr6senter/l»u  demandeur  IWarcelle - 

'  ilT     V r^''  ^"^  P*""*"*  ^"  ^*"«  d»  demandeur,  quand    .- .. 
•1  fa.8a.t  la  qu6te  parmi  les  peVBohnes  pr^eentes  ; ' 

Uonwdfirant  iussi  que  le  demandeur  avait  I'hibitjade 
ord.ua.rement  de  ne  pa«  doAner.  fixe  les  dommages  ul 

-Boraraeae  $20.00.  condamne  le  dfifendeur  d  payer  Vu 
fon";'^'''^  *  ^^  «°^r  ^^  ♦^O.OO  avec  inllr^t  de  ce 
surplus  de.la  demande.  le  renvoie  et  condamne  le  deman- 
le  Iffi^'Trf  ^'"*^'"'  lea^J^pens.  tels  que  tax6s  par 

et  120.00  c'esr-A-dire  que  le  demandeur  payera  audfifen- 
4eur^  fraisn^oina  #40.t)0.1a  Cour  comALTault 
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qne  besoin  est  lea  dites  sommes  de  #20.00  et  |20.00  »vec 
les  dfipens  encouros  par  le  d6fendeur."  ' 

L'honorablti  juge  a  fait  les  observations  suivantes  : — 
"  This  was  an  action  of  damages.    The  plaintiff  was 
a  parishioner  of  St.  Isidore,  and  complained  that  the  de- 
fendant, in  the  month  of  October,  1883,  being  then  and 
there  churchwarden  in  the  church  during  a  service  on 
Suilday,  ivhile  he  was  taking  up  the  collection  from  pew 
to  pew  purposely  passed  plaintiff  without  presenting  the 
plate  to  plaintiff, -with  the  intenAon  of  wounding  and 
insulting  him.    Defendafit  pleaded  that  as  churchwarden, 
*'marguillier"  he  was1>oundj,to  see  "to  good  order  in  the 
church  ;  that  his  office  was  gratuitous  ;  that  for  a  number 
of  years,  plaintiff  had  nevey  given  anything  to  the  collec- 
tions in  the  church,  and  prevented  the  collectors  from 
presenting  the  plate  to  others  in  plaintiff's  pew ;  that  on 
the  8th  October,.  1888,  plaintiff  mocked  the  collectors  as 
,  they  pissed  his  pew  ;  and  if  defendant  passed  his  pew- 
he  did  so  because  he  thought  by  plaintiff's  manner  that 
he  would  pr^efer  his  doing  so;  that  on  .several  previous 
occasions,  plaintiff  had  insulted  the  collectors  (religieuxet 
religieuses)  who  made  collections  accj^rdin^  to  the  custom, 
in  the  parish.  J  ^        i 

"  It  is  true  that  defendant  passbd  thcjlew  of  the  plain- 
tiff purposely  in  order  to  mortify  hin^,  ^cording  to  the 
expression  of  one  of  the  witnesses,  Wt  it  is  also  true  that 
plaintiff  generally  did  not  give  y&n  the  plate  was  pre-' 
seated."  Onesime  Trudeau  saysr  plaintiff  never  gave,  and 
he  showed  by  his  manniBr^at  he  took  no  notice  of  the^ 
presentation"  of  the  plaj;e:  On  one  of  these  occasion?,' 
when  his  pew  was. parsed,  he  took  his  offering  into  the 
"^  sacristie  after  the^ej^ce.'but  in  order  to  do  this,  borrowed  . 

80  sous  foi?^  thejSrpose  from  a  neighbour.    There  is  evid- 

*  ence  that  the  action  of -defendant  in  purposely  passing 

'.  the  pew  of  plaintiff,  was  marked  by^hose  present,  and  I 

think  that  plaintifl^«hould  not  have  been  singled  out  so 

'-'  to  speak^urin^a  religions  service,  as  one  to  whom  an 

opportunity  of  giving  his  offering  would  be  uselessly  af- 

forded.    I-thj  '     '  • 
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91 
-  l^i'^"*'^!'**'^u'^*'"*'  **«*  the  action  sUj^  ^-, 

tu  mi^rite  que  sur  la  question  des  frais 

La  Cour  de  rfivision  con^rma  le  jugement  sur  le  m6rite 
de  la  cQudamnaiion.  mais  le  r^forma  Vant  aux  fLT 
Voici  le  jugement  en  r6vi.tfoii:        '^,^^    "/W 

"La  Cour,  etc '  |®t 

"  Considerant  Tinjute  faite  au.demandeur  par  le  d^fen- 

dejir  et  les  circonstances  du  fait  reproch6  •      ' 
.        "Con8id6rant  que  la  condamnation  port6e  centre  le 

dfefendeur  k  raison  du  fait  RnsHf+    &^  ^""ire   le 

A^  A  oiouu  uu  lau  susdit,  d  la  somme  de  420  00 

•  .••  CpMidfaaiit  en  outre  que  la  condaninatioi.  addition 
nelle  p«,aono«e  par  le  dit  jugement  contre  e  Im^^Z 
et  par  Ii^uelle  ce  dernier  doit  payer  de,  d«peue  T^l 
denr,  d«nut  virtuellement  I'effet  du  jUKement  ZlTl 
en  faveur  du  demandeur  «.n.me  su^diiT^JS  V TTe^J- 
sur  ce  dernier  point ;  ^        ^     erreur 

anL?/''T  ^'  ^*  j'«&«°»ent  pour  autant,  et  en  consfi- 
quence  ordonne  que  tons  les  mots  apres  les  suivanrst 
vpir:  "condamnele  d6fendeur  A  payer  au  demln^eur  la 
dite  somme  de  $20.00  avec  int  Jt  de  ce  jour^leT?;^: 
;  fix6p  6  la  somme  de  $20.00  "  soient  Wet  ra,^  du  di 
^-nt^et  consid^^  <,mme  non-ave^us.  ,  ^^ 

^  ,.Bolndoi^  4.  Fortin,  avocats  du  demandeur 

Lorange^^  Beaudin,  avocats  du  d6fendeur"  i 

f   .(J-J.B.)    .  ;,■  .V     . 
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Coram  MATHiEp,  J. 

BRUCHfiSI  V.  DENIS,  &  DENIS,  mis  en  iMust. 

Action  de  $100  d  |200  C.  S.— Exception  d  la  forme-^Dipdt— 
J:  D^lai  d'assigt^ion. 

Jcofe:  Id,  Quedana  les  causes  de  ja  Cour  Superieure,  depuis  $100.00  3l 
$200.00,  le  d^pfit  qui  doit  accempagner  nne  exception  i  la  forme  est 
de  $4.00  seulement. 

'*«|^  ^"®  f  *"/  "°®  **'*'°"  *  '*  ^"'"  Superieure,  de  $10a00  A  $200.00,  le  d^ 
..^       lai  d'as^gnation  est  de  di*  jours,  sinon  I'action  jwut  fitre  renvoyfe 
'  sur  ex<»ption  i  la  forme,  sauf  A  se  lieurvoih 

■ '  ■  ■  •  /      ■  ^ 

.  Le  j^gement  suivant  contient  tons  ies  faits  de  la  cause  f 

"La  Cour,  etc 

"  Attendu  que  le  demandeur  reclame  du  d6fendenr  par 
son  action  qui  a  6t§  signifi^e  au  dit  d^fendeur  le  25  juin 
dernier,  et  qui  6tait  rapportable  et  qui  fut  rapport6e  le  5 
juillet  dernier,  une  somme  de  #140.00  ; 

"  Attendu  que  le  dit  d6fendeur|»,  le  9  juillet  dernier, 
feit  une  exception  k  la  forme,  se  plaignant  que  les  d^lais 
d'assignation  n'6taient  pas  suffisants,  et  qu'il  a  d§pose 
ave6  la  dite  exception  k  la  forme  nne  somme  de  |4.00 ; 

"  Attendu  que  le  dix  noveinbre  dernier,  le  dit  deman- 
deur a  fait  une  motion  demandant  le  rejet  dh  la  dite  ex- 
ception alaforme,,parceque  le  d§p6t  f^it  lorsde  la  pro- 
action  de  la  dite  exceptito  a  la  forme  n'6tait  pas  suffisant 
et  que,  par  jugement  du  dix  decembre,  il  a  6te  r§8erv6  a 
adjuger  sut  cette  motion,  6n  m6me  temps  quf  sur  I'ex-^ 
ception  a  la  forme  qui  .est  maijitenant  soi^ise ;  */ 

I*-  Consi^ferant  que  par  I'artic^e  2Sdu  Ccide  de"  Proc6dure 
Civile,  la  Cour  Su^6rieure  connait  en  premiere  insta&cci 
de  toute  demande  ou  action  qui  n'est^pas  excl,usiyemept 
de  la  juridiction  de  la-  Cour  de  Circuit  ou  de  rAmiraute ; 
"  Consid6rant  que  par  Particle  1054  du  dit  code  tel 
qu'amendd  par  la  section  9"du  chapitre  4  des  statute  de 
^u6bec,  84  Victoria,  la  Cour  de  Circuit  n'a  pas  de  juridic- 
tibp  appelable  dans  les  citfe  de  Montr6al  et  Qu6bec,  et 
qU'il  r6sulte  des  dispositions  deces  deux  articles,  tels  qtPa- 
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mend6s,  que  la  Cour  Sup^rieuHs  Miontrtal.  »  juridiction 
en  premidre  jnstauc^  dans  les  actiX  de  |100  i  ^200  • 
^      Attwidu  que  le^deifaandeur  s'appuie  sur  I'article'  112  ^ 
du  dit  code  4U1  A^6me  que  le  plaidoyer  contenant  une 
exception  pr61,ininaire  nq  poum  dtre  repu.  k  moins  qu'il 

^    ne  soit  accpmpagn6  du  d6p6t  de  la^somme  fix6e  par  les 
regies  de  pr,.hque  du  tribunal,  et  sur  la  r^gle  82dme  W^ 
Regies  de  pratique  de  la  Cour  Sup6rieure,  qui  veut  qu'au- 
cune  exceptK^  4  la  forme  ne  soit  re^ue  A  moins  que  la 
partie  offrant  telle  exception  ne  depose,  avec  icelle,  dans 
les  mams  du  protonotaire  la.pomme  de  deux  louis,  un 
<^heha  et  huit  d^niers  pour  chaque  telle  exception,  pour 
repondro  des  frais  de  la  partie  advei^e,  si  telle  exc;ption 
est  renvoy6e,  a  retirerdans  la  proportidn  de  onze  chelins 
et  huit  d^niers  au  proto^iotaire,  et  un  louis  et  dix  chelins 
a  lavocat.  et  aussi  sur  Particle  21  du  tarif  des  honoraires 
accoyd6s  aux  avocats  dans  la  Cour  Superieure,  par  lequel    ' 
il  est^ord6  k  1  Wat  du  demandeur.  sur  tpute  ex^ 

^^p6re»^,re  k  la  forme  renvoyee  une  somme  de 

"  Considfirant^ii'en  d6cembre  mo-une  regie  de  prati- 
que  a  6t6  fait.  eVdgnSe  par  dix  juges  de  k  Cour  In^ 

i  r  o«1^T''^?\'*  ^™"  Parcefcteregjedepratiq^ 

lestordonn6qued*^toutes  poursuites  dins  lesquelles 

la  «omme  ou  la  va^  ^la  chose  r6clam6e  s'Meve  a  ou 

iTpnl^  !:."""'r"''^V  *2^^  ^  ^''^  i»^^*6es  dans 
la  qour^up6rieW  sous  leWut  de  la  Province  de  Qu6- 

intit^r  "I";  ^  ^"'"^^  "^'^^^^  regnedeS.Ma^t6. 
^A^'^r^  *'"''*^"'"  "^'^^"^  '^'^l^  du  Code 
^t^T^^Vf^  ^  qui  concerne  la  ^aniere  de 
>ro^er  de^«ttt  la  Cour  Sup6rieure  et  de'circuit."  les 
hpnoiWires  ^  6tre    accordfis  aux  a^ats  et  /prociieurs 

emit  ^^  ^^''^  ^^"""««'  ^'^  -^  l^^»ie« 
empWs  en  icelles.  seront  les  m6mis  qufcW  qui  sont 

accor^te  suivant  les  tarife  maintenant  eij&^lns  les 

-^  ^  #e  classe.  dans  la  Cour  de  cO,  ISsqueS^ 

adopt68l  et  constitu6s  tarifs  de  la  Cour  Sup^JieuXapS 
cabl^  a^  causes  susdites ;  ^^  \      i 
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7  Consid^rant  que,  par  I'article  14  du  tarif  des  honorai- 
res  des  conseils,  avocats  et  procureurs  pratiquant  dans  la 
Cour  de  Circuit-,  il  est  accord6  ,ik  i'avocat  du  demandeur, 
8ur  chaque  exception  A  la  forme  d6bout6e,  une  sorame  do 
14.00,  dans  les  causes  au-dessus  de  $100 ; 

"  Consid6rant  que  par  la  fegle  26  des  Ragles  de*  prati- 
que de  la  Oopr  de  Circuit,  aucune  exception  p6rJmptoire 
a  la  forme  ne  doit  6tre  re9ue  a  moins  que  la  partie  offrant 
telle  exception  ne  depose,  avec  icelle,  dans  les  mains  du 
greffier,  la  somme  de  un  louis,  six  chelins  et  huit  deniers 
pour  r6pondre  des  frais  de  la  partie  adverse,  si  telle  excep- 
'  4ion  est  renroyfie  ou  retirfie,  dans  la  proportion  de  six 
chelins  et  huit  deniers  au  greffier  et  vingt  chelins  aur 
procureurs ; 

"  Considfirant  que  par  la  r^gle  de  pratique  sus-men-, 
tionnee  de  decembre  1870,  les  dispositions  de  la  regie  de 
pratique  26eme  de  la  Cour  de  Circuit  et  de  I'artide  14  dw 
tarif  de  la  Cour  de  Circuit,  sont  applicables  k  la  cwise 
actuelle  et  qu'il  n'y  a  pas  lieu  d'exiger  du  d6fendeur  un 
d6p6t  plus  elev6  que  celui  qu'il  a  fait ; 

"  Consid6rant  que  la  motion  du  demandeur  est  mal 
fond6e;     ,  , 

"I  A'renvoy6  et  renvoie  la  ditc  motion  avec  dfipens  dis- 
traits,  etc.; 

"  iConsid6rant  que  par  llarticle  15  du  Code  de  Proc6dure 
"Civfle„dan8  les  causes  ordinairesN^e  la  Cour  Sup6rieure, 
le  delai  d'assignation  estde  dix  jours  interm6diaires,  entre 
lejoiirde  la  signification  et  celui  fix6  pour  la  comparu- 
tion,  torsque  la  distance  dii  domicile  du  defendeur  au  lieu 
des  s^nces  du  tribunal  n'excede  pas  cinq  lieues,  et  que 
lorsqufe  la  distance  excede  cinq  lieues,  le  d6lai  est  aug- 
ments tt'un  jour  a  raison  de  chaque  cinq  lieues  addition- 
nelles 

^  "  Co^siderautque  les  delais  d'assignation  du  d6fendeur 
>Emer^  Denis  ne  sont  pas  suffisants  et  que  son  exception 
ala  f<|rme  est;  biesn  fondle ; 

"  A  jmaintenu  et  maintient  la  dite  exception  h  la  forme, 
et  a  dfec^are  et  di§clare  I'assignatipn  du  defendeur  Emery 
(Denis  pi^gale  et  nulle,et  a  renvoy6  et  renvoie  Taction  du 


SUPBBIOR 

demandeur  quant  au  d^fendeur/fimery^enis   sauf  d 
pourvoir,  avec  dfipens  distraits,  6  J"     ^ 
^«tor«  4.  5r«cA^«,  avdcats  dn  demandeun 


96 


se 


L.-"S 


t 


80  avrii  1887 


Goram  I^a^hikv,  J.    . 

'  iV •.. 

>^  »RATTON  V.  BKJE&i^AN. 

,  Cause  (t^^ion. 

I*s  ftits  sont  conlenu,  dans  1^  jiigement  ,^^^t . 
^    La  Lour,  ^tc 

North  &y,  dans  le  dietrict  de  NipiMtogne,  dana  la  oro. 
™ce  d'Ontario,  rtclamant  de  Ini  la  s^^ede  JlMw 

merce  qn  U  djt  Ini  avoir  vendns  et  livrfe  •   \  \ 

"  Attendn  que  ledtfendenr  a  prodnit  nnV  excentio™ 
dMmaWre  4  cette  action,  all^glt  qu'^n-a  ;2^^:^ 
«om,o.led.na  la  jnridiction  d,  oe  Wb,2.al ;  q„e !"»  °n 
du4em^de„  ne  lui  a  pas  .U  signifl.  peiellet»" 
dms  la  ju„d.c  .on  de  ce  tribnnal,  et  que  le  droit  dWion 
napaeprisnaissancedanscettsjarldiclion;     ,  °  ■ 

ondfclia.to.rj.  d.t  qne  le  droit  d'acUon  a  origin*  daS 
e  distnct  de  Montr*.),  qne  c>e.t  snr  1.  demande  dnT 
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"  Attendu  qu'il  «  6t6  admis  k  I'audkion  de  cette  cause, 
que  sur  une  lettre  6crite  par  le  dfefendeur  k  son  domicile, 
k  North  Bay,  et  adressfee  k  Montreal,  au  demandeur,  de- 
mandant k  ce  dernier  de  lui  envoyer,  par"^r««  les  mar- 
(^handises  dont  le  demandeur  reclame  le  prix,  ce  dernier 
lui  a  envoy6  par  express  des  marchandises  suivant  son 
ordre  pour  le  prix  qu'il  6tait  convenu ; 

"  Considdrant  que  lorsqu'une  lettre  est  ecrite  non  dans 
les  termesd'une  proposition,  mais  ceux  d'un  ordre  d'eii- 
voyer  des  marchandises,  comme  dans  le  cas  actuel,  le 
contrat  devient  parfait  non  seulement  par  I'acceptation 
expresse  de  la  personne  a  qui  la  commaude  est  adressfie, 
mai^  encore  par  l'ex6<!ution  qu'e^e  y  donne  sans  autre 
decjaration  de  volont6,  et  que  le  commer9ant  qui,  k  la  r6- 
ceptiqn  d'un  ordre  de  son  commettant,  a  ex6cut6  cet  ordre, 
a  par  ciela  seul  op6r6  l^concours  de  volont6  suffisant  pour 
former  le  contrat ;  ^      ' 

"  Considerant  que  le  demandeur  e^i  ex^utant  I'ordre  a 
lui  transmis  par  le  d6fendeur  comme  susdit,  a  par  cette 
execution,  op6r6  le  concours  de  volont6  suflisant  pour  , 
former  le  contral,  ^t  que  cq,  contrat  doit  6tre  consid6r6 
comme  ayant  6t6  parfait,  en  la  cit6  de  Montreal,  ou  le  de- 
mandeur«  execut6  comme  susdit  I'ordre  du  d6fendeur,  et 
que  le  droit  d'action  a,  en  coiis6quence,  pris  naissance 
dans  le  district  de  Montr6al ; 

"  Considferant  que  la  dite  exception  d6clinatoire  est  mal 
fondle ; 

"  A  renvoy6  et  renvoie  la  dite  exception  declinatoire 
avec  depens  distraits,  etc." 
/.  C.  Zat-os/e,  avocat  dn  demandeur,  k 
Abbott,  TaU,  Abbotts  Sr  Campbell,  &voc%i8  du  dfifendeur. 

(J.J.B.) 
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mari  peuvent  toui.  deux  a^«  fii  '*,'"^"""'>n«»t<5,  la  f„mmo  et  «on  - 
iiW  de  commu.«l  bL„«    en«^^^^^^^  •^^«»««  ««  leur  .^a! 

La  demanderesse,  femme  comm,i»„         l- 

mauder  ireo":^  '    ,   "'  "T'""'*"'  anraient  du  de- 
Voicilejugement:   •  ^ 

«»d  elle  ,'e,t  Sit  iJ^l^  *^'^''' "^  »»**<"»». 
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doiit  reiitrcti(>ii  (>tait  h  la  charge  de  la  corporation  d^fen* 
dori'HHe  dans  U\  villapr«  St-Gabriel,  on  mars  1886,  les  dita 
deinaudtmra  concluant  k  c«  (jue  la  d6tend|^res8e  soit  con- 
damn6e  h  payur  h  la  dite  Dame  Gagnonj  k  titre  de  doili- 
magftN  la  Hommo  de  i|809 ;     ' 

*'  Attondu  que  la  d^fenderesse  plaide  en  droit  ft  cette 
action,  disantqne  la  reclamation  invoqu6e  appartient  ft  la 
communaut^  de  biens  existant  entre  les  6poax  deman- 
deurs  iliue  par  suite,  elle  n'est  payable  qu'au  mari,  chef 
de  cette  commpnau^',  et  que  les  demandeurs  ue  peuvent 
d«^nander  et  concl^re  valablement  ft  ce  que  la  d6fende- 
rtwHe  8oit  condaran6e  ft  la  payer  ft  la  demanderesse ; 

"  Con8id6rant  que  Taction  est  valablement  port^e  par 
le  mari  et^la  femme,  et  que  la  d^emande  coE^tenue  dans  les 
con(;lu8ions  qu^la  somme  soit  pay6e  ft  la  femme,  n'aifecte 
aucunement  le  droit  d'action  eaerc6  ; 

"  Renvoie  la  defense  en  droit  de  la  d^fenderesse  avec 
d^pens  distraits,  etc." 

St.  Pierre,  Globenskj/  Sf  Bussi^e,  ayOclKts  Ides  demandeurs. 

Doh^iy  4*  Dohertp,  avocats  de  la  d(§fen.deres8e. 


(J.J.B.) 


ii,.,tf ';;■».>:' 


Coram  Gill,  J. 


6  juin  188*7. 


MONTCHAMP  V.  MONTCHAMP  ET  AL. 

Action  en  portage — Exception  d  la  forme—  Exception  dUatoire 

— Parties  en  cause. 


ivGt :— Que  le  fait  que  dans  une  action  en  iwrtage  toutes  lea  parties  int6- 
ress^B  n'ont  pas  ^t^  misn  en  cause,  ne  donne  pas  lieu  A  une  excep- 
tion A  la  forme,  mais  &  une  exception  dilatoire. 

Le  demandeur  poursuivait  pour  forcer  les  d§fendeiirs  a 
procMer  ft  un  inventaire  et  an  partage  des  biens  de  feti 
Hyacinthe  Montchamp. 

L'un  des  d6fendeurs,  F.  H.  Montchamp,  fit  une  excep- 
tion ft  la  forme  all6guant  que  tous  les  h^ritiers  n'<§t^ient 
pas  en  cause.  ' '  *A -j  ' 
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'  f«i^  ^«'"»"^«»'  '^pondit  en  droit  A  cette  exception  A  la 

..    feme,  que  cette  queation  ne  pouvait  6tro  soulevL  on! 

par  one  exception  dilatoire.  «>uiev6e  que 

su,W^""  ''''  '"'''^*"  "»'^"*--  P-le  jug'ement 
"LaCour,  etc 

el  .ttc.e«,o,.  en  ,«»,«„„  dan.  la  dfclaralion  dTrm^' 

«>mporte  le  paragraphe  8  de  I'article  i20  du  oX  d' 
IrccMur.  maintiant  la  Hipon^,  en  droit  et  rejettTrex! 
ception  1  la  forme,  etc."  •*  * 

^«Wi-<  4-  Dttnd,  avocata  du  dit  d«endenr. 

(J.  J.  B.) 


(In^  Review.) 

March  81,  1887. 

Cbraw  JETTfi,  TAsinEREAU,  LORANOEB,  JJ. 

.^READ  V.  PERRAULT  ET  AL.      • 
Stnmlatton  for  benefit  of  a  third  per,of^ Art.  1029  C.  C.    ^ 

Pacific  JuncUonSnSIy        '  «>"«t™ctlon  of  the  PonUao 

J^^~rf  fl,.t  to  ™b„,^„  boc".  i,H,p.ntti™_Aii^SS 

"  '""iwrauve,  and  the  stipulation  in  f»v«r  «f  r  *k«  *u-  j 
wasiBToked.  *^  "*  "'^^^  ™  ^  *he  third  party, 

The  jodgment  in«,ribed  in  review.  w»  ,«adB,»d  by 
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th»»  Sup«'rior  Court,  Montreal  (Toriianoe,  J.),  June  2(3, 
188«l.  Th«*  obHHrvatioiiB  of  the  luarnt^d  judge  were  as  rol- 
lows : — 

The  action  Wtt8  to  recover  |»,800,  for  work  in  connec- 
tion with  a  railway  <ontra(rt  and  dainageB.     The  declara- 
tion  set   forth  that  pn  the  27th  June,  1882,  (Charles  N. 
Armstrong  undertook  to  construct  a  railroad  in  ihe  prb- 
vint;e  of  Qtiobe<-,  for  a  cornp«ny*  incorjwrated  under  the 
name  of  the  Pontiac  rat'ili<-  Junction  Railway  Company, 
that  John  Itankin  intervened  as  his  surety  to  the  extent  of 
$1^0,000;  that  on  the  nth  July.   1882.   Armstrong  gave 
'b-<M)ntra<t  for  the  construction  of  this  road  to  Th6o- 
phiyle  Terrttult ;  that  about  the  middle  of  the  month  of 
AWuHt,  1H82,  plaintiff'obtained  from  Perrault  and  Arm- 
sU-giig  a  8ub-(;ontract  foKgrubbing,  cleaning  and  grading 
e  milo8#f  said  road,  at  the  rate  of  $1,800  per  mile— $800 
f(j)r  grubbing  and  cleaning,  and  $1,000  for  grading  i^nd 
preparing  the  road  bed,  according  to  the  plans  and  speci- 
hcations  prepared  beforehand  by  Arthur  Genest,  ehj^ineer 
of  Perrault,  where  the  height  of  the  grade  was  specially 
set  forth,  and  defendants  were  to  pay  plaintiffs  every  15 
days,  and  l%t  payment  to  be  made  6th  September,  1882. 
That  plaintiff  s^tf^put  to  do  his  work,  and  during  two 
months,  employed  m^ore  Ihan  80  labourers  and  expended 
|o00  in  tools  ;  that  in  the  beginning  of  November,  plain- 
tiff" had  done  the  grubbing  atfdcltfaning',  $1,600,  the  grad-  i 
ing  of  said  five  miles,  less  S.tOlS  feet,  making  another  sum  , 
of   $4,600,   plaintiff  deducting\*600  for/tJie^.tOO  feet, 
making  for  the  ehtiro  work  $6,00(K  accorjKng  to  the  certi-^ 
ficates  of  Mr.  Shanley,  one  of  the  en^i^^  of  defendants ; 
that  further,  the  engineers  changed  the  level  of  the  rail- 
toad  and  raised  it,  which  added  to  plaintiff's  work  riot 
included  in  his  contract,  and  which  plaintiff  has  a  right 
to  claim  for,  from  defendants;  this  change' of  level  was 
put  in  writing  and  appears,  comparing  the  figures  of  one 
of  defendants'  engineers,  Arthur  Genest,  given  to  plaintiff 
as  specification  ;  #hat  Perrault  ^d  Armstrong  agreed  in 
writing  with  plaintiff  that  the  additional  work  should 
be^  paid  for  at  same  rate  as  bf,the^;ont^act ;  that  the  value 


-«• 


.,r"^ 

-          ♦. 

I            : 

( 

■■ — r.-    .        — 

* 

1 

It 

•t 

•                          r 

l? 

Ik 

0 

: 

■^rw* 


8UPKRI0R  COURT. 


101 
of  these  «xtMf  wm  t«,000.  whiirh    add^l  »«  tu 

o»piainti»;  ™ad«  10.000;  that  d,n^d:t^r^^;;j:;:s 

'»«  i«M;ount.  and  mad.,  dolAuIt  a^  to  .'*'"'y  *"*'**  •'^•'^00 
Kroat  damage  of  plaintiff  ;wt  by  L^ l^l^T^/V^" 
ment.  wai.  obliged  to  .unpond  hin  Work  Td 7  u^k^' 
."■opurty  in  order  to  pay  the  worLtn'    th    Ik    "       ^!' 

wr,ainhi8  credit  and  could  not  do  other  worlcH  whi.k 
he  might  have  don«5 :  Jther  d«mrfe,.H  «8  OOO^h  !  k 
24  Nov    1RH9    r^„„      1   iXl        *"'^' "  fo.ywo  .  thathy/ir;/« 
^t  x^ov.  1082,  passed  bWtwefeii. p,Wrault  aiiH  A*™-/ 
Armstrong  undertoolc   S.  X  4^^^"    /?"*"* 
workmen  all  moneys  due\^frl!!   *^'^"*'-*^'t«"'   '^d 

Conclusions  for  19.800  and  costs.  ^      ' 

um!„;tst"?hr''  '^""r^  "P'^^'^'y-     P«"-Jt's  plea 
amounts  to  the  general   issue.    Rankin  did   th.  o 

Amstrong  admitted  that  he  was  the  Lf      l^^^^T 
road    and  th«*  K^  ne  was  tHe  contractor  for  the 

1     •    f?r    "**  ^®  8r*^«  a  sub-contract  to  Perranlf    K„f 

reierrea  to  in  piaiutiflT's  declaration  n^iA  o»ku    a- 
iipvftr  ooi.»»^       i.  >*"«-*«M^»non,  saia  arbitration  was 

uever  earned  out,  no  award  was  made,  and  the  BuhZT 
sion  became  inoperative  •  Ar»r.o*  submis- 

pav  the  8uh^^r,v!         *  Armstrong  never  promised  to 
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**•  Th«'»  first  mattor  to  h«  nettled  \n  whether  Rwid  in  nntilled  h 

to  auythiuK   under   hi«  contrat^t.    Thin  contract  mu«t 
read  iu  coiiiioction  with  tbe  contract  betwtf«ui  thtt  com* 
/  pl*»y  aflii  AruiHtrong,  tho  »^**iief  contractor,  for  it  ia  plain 

tlia^  the  claofltii  of  the  <!ompauy'a  obntract  wtt  incorpo- 
rated into  Riiad'n.  K<iad  contvnda  that  hia  coutra<^t  waa 
compU'ti^d  MO  far  ai  it  «ould  bo,  and  th«  dofendanta,  on 
th«  other  hand,  say  it  wan  not  half  com ploted— only  the 
eaitier  and  lesa  t^xpenaive  portions,  leaving  to  complete  th« 
/  filling  of  the  gulliea  and  the  bridges,     i  am  unable  to    ~ 

view  the  matter  aa  plaintifldot^M.  He  has  received  |2,200 
and  Mipid  that  hehaa  eariieil  no  more  under  the  <!ontract,.,  ^ 
The  eVfllence  of  Shirly  ti^tiitive  on  thix  head,  referring 
to  defendant's  exhibit  A,  4^  i2aTaii,th«^  company's  eft* 
gincer,  im  lUxo  against  plaintiff.  ItT'conhection  with  this, 
it  Im  prober  tp  refer  to  the  hn^t  that  the  large  sum  of 
|4,117  wiut  VnbHequently  paid  to  the  workmen  of  plaintHf 
by  the  ootnpany,  though  I  do  not  state  this  as  binding  . 
on  thei^laintiir,  but  it  is  8igm|ficant  that  in  the  Bond  in- 
voked by  him,  the  defenml!'  Armstrong  is  to  pay  the 
mdu  ,^f  plaintiff  what  is  ^ue  them.  A^  to  the.balance, 
th^reiure,  claimed  by  plaintiflT under  the  contract,  I  am  ' 
against  plaintiff.  But  he  claims  |8,000  for  extriw.  com- 
plaining that  the  work  he  had  to  do  and  did  do,  was 
largely  increased  by  a  change  of  levels  and  specificcitiefis. 
It  is  in  evidence  thai  tlie  plaintiff  procured  from  Arthur 
.  Genest,  the  engineer  of  Perrault,  an  estimate  of  probable 
.  levels  upon,  which  he  worked,  but  this  estimate  was  no^ 
[fif  ^|K  .       ^1^*)  one  binding'  upon  Read  ot  the  company,  imiii  should 

not  be   invoked   by   Read.^I)efendants   furt 
against  Read  the  termci  of  CrC.,  1690,  agaim 
sion  of  extras  under  a  written  contract. 
There  is  still  the  claim  foir  damages.    Plaintiff  argues 
hie  did  not  finish  his  work  by  the  fault  of  Perrault 
jlled^^to  pay  him,  and  who  is  therefore  responsible 
'  'ld!t^ieforeu9omething  should  to  be  allowed  for 
^  lymeuts  and  loss  of  credit,  and  further,  the 
>adly  iM^ifregularly  paid,  did  not  work  a^ 
yllibroaifiy  and  faithfully  as  they  might  have  done  if 

^    .  -J         ■  '     ■■■ 
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'«/«»!.  J    Palniit,  A.   I).    1870    nn    .i«m  a     *i!  ,^'""   '^' 

..... ....  .u,.w..d  fon.o....ii^^«Mt^4::x: 

hi.  ,r.,ll.  h.   1  ^  l>K.|u.ll.-..  h.>  ha.  .iKfen,,!, 

"^Lp^m,,  ,„,,hrm..d.h..  .ju,lBra.,„t  .i  .  j„.i  .p. 

d.(.ul|«,  1 ,1„  no,  ,,oB,fd„  ,h j,  „  p^^^j        "X  «««i  •  - 

.ro..g      l»„rHe„ilh,he..o«„.„lrord*,.a.„Mh.t*ra. 
»tro.,g  cannot ,«  hald  „nd.,r  Ih.,  arhilration  Imnd.wh Ih™. 

;  """• "'  ;«>  'ff' '•''  '*"""  "f  "•»  «■■'.'  within  „h  r     wa. 

OOP.,™.,    ,URon,ln«r.,p.,2|No.„,.  Itat  beyond  th,"  . 

..-o«..«.|  for  B..^  ..ontoud.^  th„  obligat  J„    .  '.J 

K,«d  .^^M  rromtl,«fl„,,,h.tZ»«,hontth«  c.r,I^.! 

d..>,™  .„d  the  evidrtjce,  Ann,trong  acted  and  anok.  Zhe 

Z    «,  hT,  ""^  *^ '" '«°'  '"'""^^  «^  y"""  ^'  -  '^ 
upon  .u.h  an  ...prffla.oi,  a.  tho  following  n  one  of  Arm- 

«^«.u.  a  w«,k.  yon  had  better  go  Jn-ad  with  tho  other 

work  and  loae  no  time,  and  I  will  aee  that  jnatice  I,, 
done  to  all  partie.,"    u  j,  „„a„nbt^  .^.^  J        "I' 

dcfanlt  ,„  money  «,.,te«  .ro«,  from  Armatrong'.  defaX 

V  mwTMrT''''^":"'*'''"'''*^*^  work,  in  iv 
vember  1882,  and  went  off  to  Englwrf,  avowedly  to  raiw 

^on.^*here  for  the  enterpriae.     I  have,  therefor  ""•    ' 
IW.  «t.t.on  m  condemni»g  Arm.t«,ng  jointly  and  aevellW 
with  Perma     to  the  extent  of  tm  and  coat..    A.    o 
Rankin,  the  liability  i.  not  proved.  -  "■ ;»»  «» 

lo»*NOEB,J.  (inreview);—  ■   . 
Le  d*fendenr  Arnirtroug,  a  entrepri.,  en  jiin  1882  1. 
oon.tract.on  du  chemto  de  fcrf  dit :  ■■  Thi  PontL  pLiflo 

;„rnrp^K""/  '^""""^•"  ""-•««-«  dep^Hnu  • 

».qn  4  Pembroke  anr  on  parcon™  de  76  mHI.,,  TJL 
I  cert  de  1.  province  de  Qn^beo.  1 1.  dtfendettr  ^nlT^  ^ 
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est  sa  cautWu^^ifsqa^i  c|>ncurrence  de  #120,000.  Arm- 
s^oug  a  W^iou6,l«  11  juHYell882,  son  contrat  k  I'antVe 
d6feudeur  fefrault,  -qui,  a^son  tour,  a  donn6  au  deman- 
dei^r  un  sous-cbntrat  pour  le  terrassement  de  cinq  milles 
de  ce  dhernin  k  rdison  ,de  |1,800  par  mille.  L'ouvrage 
devait  6tre  fait  suivaht  les  plans  et  devis  prfiparis  par 
les  ingfiuieurs  d'Arnistrong,  et  le  prix  en  6tre  pay6  k 
chaque  quinzaine  si  compter  du  6  septembre  1882. 

Le  demandeur  poursuit  les  d6fendeurs  pour  la  somine 
de  $9,800,  tant^Qtir-ouvrages  faits  en  vertu  de  son  sous- 
con  trat,  que  pour  ddmmages  eau868parles  retards  qu'il 
a  6prbuve8  par  le  fait  que  les  dfefendeurs  ne  I'ont  pas  pay6 
aux  epoques  com'enues ;  il  reclame  en  outre  des  extras 
resultant  du  changement  du  niveau  du  chemin.  .  ^' 

Le  d6fendeur  Perrault  a  plaid6  que  le  demandeur  a 
reuonce  a  son  recours  contre  Iv^i  pour  ei'en  tenir  a  sa  recla- 
mation centre  les  dfeux  autres  d^fehdeurs,  et  a  ajoute  a 
cette  defense  une  46n6gation  g6n6rale,  *  Quant  a  Rankin, 
il  a  plaid6  qu'il  n'est  pas  la  caution  de  Perrault  et  qu'il 
n'existe  entre  le  demandeur  et  lui  aucun  lien  de  droit. 

Le  d6fendeur  Armstrong  a  egalement  plaid6  qu'il 
n'existe  entre  lui  et  le  demandeur  aucun  lien  de  droit,  vu 
qu'il  n'a  pas  et6  jiartie  au  sous-contrat  intervenu  entre 
PerrSult  et  le  demandeur  ;  que  si  le  niveau  du  chemin  a  ' 
6t6  change,  ce  changement  a  eu  lieu  sans  son  ordre  et  a 
son  insu. 

^    Le  demandeur,  dans  son  action,  a  all6gu6  que  le  d6fen- 
deur  Armstrong,  avait  promis  de  payer  la  cr6^ce   des 
sous-contracteurs,  et  cela,  en  vertu  d'un  acte  d'arbitrage 
intervenu  entre  Perrault  et  Armstrong,  le  24  uovembre 
•t882;  et  se  prevalant  de  cette 'promesse,  ledemiindeur 
pretend  qu'aux  termes  4e  Particle  1029  du  C.  U,  il  a  l6 
dr^it  de  demander  une  cdudamiiation  contre  Armstrong. 
Cet  article  d6'clare  que  Pon  pent  stipuler  au  profit  des 
tiers,  lorsque  telle  est  la  condition  d'un  contrat  quel'on' 
fait  pour  soi-m6me,  ou  d'l^ne  condition  que  I'on  fait  a  un 
aitre ;  et  que  celui  qui  fi^  cette'^stipulition  ne  pent  plus 
lft,revoquer  siletiersas]gnifi6  sa  volonte  d'en  profiter. 
/  Le  defendeur  Armstrong  r6pon(f  k  cela  qu'il  6st  vrai 
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avec  lui  poor  rtKrer  1.  rfl«K  "/?'""•"•  •'  »  ««*  entendu 

»'y  couformer  «S  LnA''  ™  compromi,  et  «  tefu.«de 
mes  de  r„tiPi;  ImT daT^Tirr""""""'' '"  *«'• 
ne  pe„t*.re  W„,„,  «.„.„  ^    ^t  ST,  ""■-'  "" 

"SS:  i:^;"""-  "»  '«    "--   t.  "d1 
we  pour  lei  oirt-rage,  ,„•«  .  W"™""  *  "*  P?P«  ")»« 

paiements.    C'est  d«  !f^  P"  l''n«srnlarit6  des 

rtvWon  V  "  '"  •"•«"»*■"  dont  on  demande  la 

Le'^eSdr/pS'lni^r''''"'' '•»"''  •>-  ^»'"1*- 
cantionuement  de^i"""*'"'    "'"'  """P™  fl-e    le 

contraire,il  apDert  nkr  l!        -.'  °  oWigaUon ;  an 

demandeuV  lit  Xei^en.!,""""''"'"'". '" '««»•'  '• 
-ai  ,u'il  eseWTpir^leTm  'IT'  "  ""^  "  "»' 
«eptembre  I8S2  Swn.n?        -*!'""■"'*■  1"« '«  23 

m  le  cae  d,  d^n.^^/J."!  f^„"'^e.  eHe  ne  cgyxe 
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Pour  ce  qui  en  est  de  la  defense  de  Perrault,  elle  ne  me 
parait  pas  serieuse.  Ce  dernier  ne  semble  avoir  6t6  mis 
en  cause  que  pour  favoriser  la  reclamation  du  demandeur. 
D'abord,il  n'a  fait  au(;une  preuve ;  et  malgr6  qn'il  ait  plaid6 
qn'il  ne  devait  rien  au  demandeur  et  que  ce  dernier  avait 
reuouc6  k  tout  recours  coutre  lui,  on  ^trouve  au  dossier 
une  admission,  par  laqulie  il  reconnait  que  le  deman- 
deur a  fait  des  ouvrages  au  montaut  de  $7,000.  II  est 
bon,  toutefois,  de  remarquer  que  cette  admission  ne  pent 
tourn6r  que  coutre  lui,  car  elle  repose  sur  uu  6tat  de  faits 
repudies  par  les  autres  defeudeurs.  Aiusi  n  admet  que 
le  demiiudeur  a  re9u  de  son  propre  ing6nieur,'le  nomme 
Genest,  les  chifFreset  dounees  indiquant  les  ouvrages  qu'il 
avait  6te  oblige  de  faire  en  (A'ertu  de  son  contrat,  et  que 
c'est  sur  ces  chiffres  et  ces  d^nnSes  que  les  travaux  out 
ete  executes  ;  que  lorsque  ping^nieur  du  defendeur  Arm- 
strong eut  aqgmente  le  n^eau  du  ferrassement,  le  deman- 
deur a  exige  que  le  prix  du  terrassement  additiounel  soit 
base  sur  le  taux  de  son  contrat  primitif.  II  adm^t  en. 
outre  qu'il  en  a  coute  au  demandeur  pour  faire  iaire  ces 

«i^  ouvrages  qui  lui  out  et6  imposes  par  I'ingenieur  Genest, 
savoir,  I'ingfenieur  du  dit  Perrault,  une  somme  de  $7,000 
en  argent,  tandis  que  les  ouvrages  que  le  demandeur 
aurait  ete  oblige  de  faire  suiyant  son  contrat  lui  auraient 
offert  I'occasion  de  faire  un  profit  d'environ  $1,000  a  $1,- 
200.  Or,  ce  son  t  la  des  faits  ni6s  paries  autres  d§fen- 
deurs.  - 

Ces  admissions,  comme  je  viens  de  le  dire,  n'impliquent 
que  Perrault  lui-m^mq,  car 'par  son  contrat,  il  s'est  oblige 
a  faire  tous  les  travaujc  que  Armstro.ng  lui-m'§me,  avait 
entrepris,  non  pas  sous  la  direction  ni  a  la  satisfaction  de 
son  propre  ing6nieur,  mais  bien  a  la  demande  et  sous  la 
direction  de  I'ingenieur  de  Armstrong.  Perrault  a  cru 
devoir  s'en  rappdrter  a  ring^nieur  de  ^n  choix  sans  con- 
suiter  I'arbitre  qu'il  avait  accepts  par  sou  contrat,  et  il 

~  .  doit  s'imputer  £k  lui-mdme  les  consequences  de  son  im- 
prudj^ce.  Armstrong  n'est  pas  li6  par  les  ordres,  de  m6me 
que  par  les  rapports  de  ring6nieur  de  Perrault.  Si  done  les 
.    admission^  de  Perrault  dmv  oo.t^6tre  AcccpteeSr  c;^est^ 


lui.seul  qu'elles  doiveut  tourner  et  s'il  y  a  mal  jug6,  dans 
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i^a'^"?^'  ^""f  '**  *PP«^'  ^*  dans  le  feit  ^ne  Perrault 
n  a_paa  6t6  condamn6  snivaiit  see  propres  admissions. 

Reste  maintenant  la  dfifense  d'Armstrong 
^  La  preuve,  quant  4  lui,  comme  des  travaux  faits  par  le 

darrnerAnn  ch,ffrepr6ci3.    Mais  ind6pendamment  ,de 
cette  preuve  ,1  ressort  des  cont  rats  et  <les  faits  tels  que 
prouv6s  que  le  demandeur  n'a  contre.  Armstrong  auoune 
r  clamatjon.    II  a  contracts  avec  Perrault  seul^'et  Arm- 
'   «fong  n  a  pns  aucune  part  a  ce  contrat.    Quelque  soient 
les  rapports  entre  Perrault  et  Armstrong.ee  dernier  r^a 
^solument  rien  h  voir  au  paiement  des  ouvrages  faits 
ipr  le  demandeur  •  it  est  responsable  envers  Perrault  du 
,y4:ix  convenu  entre  eux  et  Perrault,  A  son  tour,  doit  seul 
'a^fl'f'?  de-nandeur  de  l'ex6cution  de  la  contention 
X  H  'Jf  J""     ^  demandeur  I'a  si  bienTompris 

que,  dans  sa  declaration,  il  s'appuie  surtout  sur  I'obliga- 
ion  assum6e  par  Armstrong,  dans  I'acte  du  24  novembxe 
1S82,  savoir.  le  compromis  coneernant  I'arbitrage  qui  devait 
avoir  heu  sur  les  ouvrages  entrepris  par  Perrault.  Arm- 
strong,  par  cet  acte,  s'oblige  de  payer  les  sous-contracteurs ; 
mais  ce  compromis  n'a  pas  6t6  execut6;  1 'arbitrage  n'a 
pas  eu  heu  et  Armstrong  r6clame.  avec  raison,  le  bSeHce 
del'arhclel848,duC.P.C.    H  fan t  prendre  cet  acte  i 

remphes.  Perrault  n'apas.voulu  donner  suite  au  com- 
rM-lZr'  ^'  T*'  ^"^  ^^  d^ff^'-^^d  qui  existait  entre  lui  et 
If  Armstrong  est  encore  4  regler.  Armstrong  ne  s'est  oblig6 
de  payer  les  sous-contracteurs  que  dans-le  cas  ou  its  S- 
bitres  auraient  fait  rapport  conh^  lui,  c'es^^-dir  "d«^1^ 
P^;;    d'lf  ^*^  --t^tMu'il  6tait  redevabi:  tvel 

DT^f  fi   *  '"^T"  ^'"^"'^*-    O^'  ««  rapport  n'a 

pasae  faitetnen  ne  fait  voir  qu'il  soit  le .  d6b/teur  d^  / 

ou^.^    "  ««tdonc  libera  del'obligation  additionuelle^ 
quil  a  assum6e  de  payer  les  sous-contracteurs.    N    H  ^ 

causH^'*^  ?T'^  sous^tfutes/les  circonstances  1  la 
cause,  s,  javais  ete  appelel  jnge^  la  cauoo  m  pi  Are 

21Z'^^  ""^^  ^'"^^""^  completement  contr^  W 
strong  et  a  condamner  Perrault  Ul.  sur  les  admissions 
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qaXH-«J^ites ;  cepend^t^iArmstrong  n'ayant  pas  appel6 
dujug^ineut  qui  lia  coudamij6  conjointement  et  solidai- 
remen^  au  paiement^  de  la  somme  de  |200»  et  dfcclarant, 
par  8<^actunpi  acquiescerik  ce  jugementje  croisqn'il  n'y 
a  pas  lieu  de  le  r6former  sur  ce  point.  La  condamhation 
conjoiiite  centre  Pefrault  et  Armstrong  est  maintenue ; 
elle  consiste  dans  les  dommages  survenus  par  le  retard 
dans  les  paiements  que  Arn^strong  deyait  faire  k  Per- 
rault. 

Quant  a  ce  dernier,  il  a  admis  que  le  demandeur  a  fait 
pour  lui  des  travaui  au  moutant  de  $7,000.00 ;  dfiduisant 
de  cette  somme  celle  de  $2,200,  que  le  demandeur  recon- 
nait  avoir  refue,  il  reste  celle  de  $4,800  pour  laquelle  il  a 
droit  ^unjugementcontre  Perrault  seul.  Le  jugement 
est  r6forme  en  consequence. 

Barnard  ^  Barnard  for  plaintiff. 

iJoy  4* /iottMiZ/fer  for  defendant  Perrault. 

I^rr,  Carter  ^  6^o/</^et»»  for  defendants  Armstrong  and 
Bankin. 


*r:5 


14  mai  1887, 
Coram  Dohebty,  J. 

WISEMAN  V.  ^  CORPORATION  DE  LA  PABOISSE 
\dE  ST-L^URENT. 

^y^L'acte  des  licences  de  Quibec-^Certificat — ConseU  municipal  — 
Hefus  de  confirmed — Electeurs  qualifies. 

JuGfe :— la  Que  le  oertificat  pour  obtenir  une  licence  pour  vendre<  de  la 
boisson  enivrante,  doit  6tre  sign^  par  vingt-cinq  electeura  qualifies 
au  temps  de  la  signature  du  certificat. 

2o.  Qu'un  conaeil  municipal  est  en  droit  de  refuser  la  confirmation  d'un 
certificat  dont  plusieuri  dea  Vingi-cinq  signataires,  qUoique  port^ 
sur  y^  liste  des  Electeurs,  se  trouvdBi44qnaIifi^  par  le  fait  qu'lls  doi- 
vent  dsB  taxes  mnnicipales  ou  scolaire8>~^^ 

Le  requ^riint  fit  6maii6r  un  bref  de  mand^ns  centre  la 
corporation  de  la  parqisae  de  St-Laurent,  4l6guant  qu'elle 
avait,  sans  raison^  refnsd  de  confirmer  soii  certificat  pour 
I'obtention  d'une  licence  pdur  la  vente  de  boissons  eni- 
vrantes,  qnoique  son  certificat  fut  sign6  par  plus  de  vingt- 
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La  dfefenderease  plaida  que  la  corporation  n'avait  fait        ^«r. 
qne  son  devoir  ;  que  lea  aignatairea  avaient  certifi6  la  v6-    Wi..„.„ 
rit^dechoaea  qu'ila  ignoraient,  et  qu'une  grande  partie°S'L#°%' 
des6l^teura  qui  avaient  aig„6  le  6ertificat  n'^taient  pla  " 

qualifies  comme  filecteura  au  temps  ou  ila  ont  sign6 

I^  jugement  a  cassfi  le  bref  de  mandfimus  dans  lea  tS- 
mes  auivanis  : —  -^ 

"The  Court,  etc...... 

_^  Considering  that  the  plaintiff;  petitioner  in  this  matter, 
i?  I'i  "*  ^r""^  *^^  "***""**  allegations  of  his  petition, 

morel>art,cularly  that  he  presented  to  the  council  of  the 
muni^ipahtjr  defendants  the  said  certificate  made  in  legal 
^rm  and  effect,  to  wit,  signed  by  twenty-five  or  any 

Is  Lthat  hi  rK°'?P^"*y  ^"  ^~^«"^^'  ^^'  confirmation 
as  m  that  behalf  by  law  required  ; 

"And  considering  that  the  respondents  (defendants) 
have  proved  the  material  allegations  of  their  plea  and 
answer  to  said  petition,  and  that  said  certificate  so  pre- 
sented was  not  so  signed  by  such  number  of  qualified 
electors,  but  by  twenty-such  electors  only  ; 

"And  considering  thatsaid  certificate  consisted  in  all    ' 

ft.  .I'l/f  u'^r^''  ^'^^*'  ^^  "^^^^  ^^^  »^«ver  been  on 
the  roll  ofsuch  electors  for  said  municipality,  and  five  of  ' 
whom  were  at  the  time  disqualified  as  being  then  in- 
debted to  the  municipality  for  school  and  othef  taxes,  to 
d1  '  •«T,''^  ^^^"^^  thirty-three  .names  being  thus 
4^uahfied>avmg  but  twenty  inste^if  at  least  twenty- 
five  so  qualified  electoiB  as  zequirea[>y  law  in  that  be- 

"  Myntaining  said  plea  ind  answer ; 

"Doth  dismiss  said  petition^^nd quash  the  writ  of  »«a^ 
'/ilm^«m  this  cause,  with  costs,  disteaits,  etc."  .  ' 

««A.  ^«e*««rf  4.  fi^^,  avocats  ^ 
deur'*'        ^'  ^-^^  *  ^"^'*''  avocats  du  deman-  /^ 
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I  29  d6cembre  1886i 

'    *■;        Coram  Mathieu,  J. 
WOOD  V    VAftlN,  et  LABDIS,  mis  en  cauie. 

Lucateurs  et  locatairhs—IUsitiatum  tie  baU—Juridiction— 

Valeur  du  bail.  "^^«^ 

Jwo*:-Que  Jans  nne  «!tion  en  rfsiliation  de  bail  oH  aucune  somme 
d  arjsent  n'oat  i*;lam6«  ni  pour  fcomme  loyer,  nl  coniuie  donunimes, 
c  est  la  valeur  du  bail  qui  d^tordilne  la  jurimliction  du  tribunal*  raais 
-  -  <iue  dans  le  ca«  o.a  dea  sommes  il'argeiit  ont  d^ji  6t6  imy^ea  au  loca- 
tour,  (fest  la  balance  due  ou  A  deyenir  due  en  vertu  de  ce  ball  (lui  en 
flxe  la  yajteur. 

•Le  jugement  suivant  a  maintenu  I'exceptioii  d6clina- 
toire  du  d6fendeur;  il  fait  Buffisamment  voir  1»^  faits  de 
la  cause : —  ^  ' 

"LiCour,etc # 

"  Af  tendu  que  dans  sa  declaration,  le  demandeur  alldgue 
qu6  le  19  mars  1886,  il  loua  au  d6fendeur,  pftrbail  sous 
seing  priv6,  une  rataison  que  par  les  terries  du  d|t  bail  le 
d6fendeur  ne  devait  pas  sous-louer  en  tout  ou  eh*,  partife  ; 

"  Attendu  qu'il  est  aussi  all6gu6  que  le  dit  bail  fut  fait 
en  consideration  de  la  somme  de  $108,  que  le  d6fendeur 
s'obligea  de  payer  par  paiements  mensuels  de  $9  chaque ; 

••  Attendu  que  le  d61endeur  a,  le  26  septembre  dernier, 
sans  le  consentement  du  demandeur,  sous-loue  la  dite 
maison  aux  mis  en  cause ; 

"Attendu  que  par  cette  prohibition  de  sous-louer  con- 
lenue-dans  ce  bail  du  19  mars  1886,  et  la  violation  de 
cette^isposition  par  le  sous-bail  du  25  septembre  dernier, 
le  demandeur  pretend  6tre  bien  foHd6  k  demander  la  resi- 
hation  du  dit  bail  du  19  mars  1886,  et  du  dit  sous-bail 
pour  I'avenir ; 

"  Attendu  que  les  raisons  que  le  d6fendeur  apporte  au 
soutien  de  son  exception  sont  qu6  : 

lo.  Aucun  montant  sp^cifique  n'est  r6clam6  par  U  de- 
mandeur, et  le  montant  A  rfeclamer  fut-il  sp6cifi6,^il  ne 
serait  pas  a8sez.61ev6  pour  donner  juridiction  k  la  Cour 
Supferieure;        '  *"  .    ■    ' 
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2o.  Le  montant  du  loyer  du  par  le  d6fendeur  s'feleve  k 
U  8om me  de  176.00,  et 

3o.  Consiquomment,  la  Cour  de  Circuit  a  seule  iuri- 
diction  en  cctte  cause  ; 

_  "  Considferant  que  par  la  section  6  du  chapitre  108  des 
^atuts  du  Canada,  18  Victoria,  il  6tait  d6cret6  que  les 
a»^tion8  en  vertu  de  cet  acte,  savoir:  '  Acte  pour  abroirer 
certams  actes.  et  pour  consolider  les  lois  relatives  4ux 
locateurs  et  locataires,  seront  inteutC'es  en  la  maniere  ordi- 
naire dans  les  Cours  Superieure  et  de  Circuit,  et  que  la 
valeur  aunuelle  du  loyer  de  la  propri6t6  lou6e  dfitermi- 
uera  la  juridiction  de  la  Cour^quelquo  puisse  6tre  le  mon- 
tant des  domtnages  et  du  loyer  r6clam68  ; 

"  Considferant  que  cette  disposition  du  Statut  de  1855 
est  reproduite  dans  la  section  4  du  chapitre  40  des  Statuts 
Refondus  du  Bas-Canada ; 

"Considferint  que  par  la  section  1  du  chapitre  12  des 
Statuts  du  Canada  de  1^2.  25  Victoria,  qui  a  6t6  pa886 
peur  r6duire  autant  que  possible  les  frais  dans  les  actions 
en  vertu  de  I'acte  concernant  les  locateurs  et  locataires 
comme  cela  e^t  expliqu6  dans  le  pr6ambule  du  d^t  statut' 
la  quatneme  section  du  chapitre  40  des  Statuts  Refondus 
pour  le  Bas-Canada  fut  amend6e  de   manidre  k  se  lire 
comme  suit :  '  Les  actions  en  vertu  du  pr&ent  acte  seront 
iuten>6es  dans  la  CourSupfirieure  ou  Cour  de  Circuit 
pdur  le  montan^At^ajrei:  et  des  dommages  rficlamfis  et 
les  frais  seront  alloulfes  et  taxes  suiVant  le  montant 'du 
jugement  •;  ^ 

»     ••  Confe^d6rant"  que  par  la  suite  de  ce  dernier  amende- 

ment,  l^  Ii'y  a  plus  de  disposition^  statutaires  si>6ciale- 

mentapphcables  auxiactions  en  rfisiliation  de  bail  lors- 

qu  aucuiie  somme  n'Sst  rgclamee.  et  que  depuis  cet  amen- 

dement,  i^l  »ous  faut  avoir  recours  aux  dispositions  genfe 

rales duCodfrde  Procedure  Civile;  V 

"Considfirant  que  I'article  887  du  Code  de  Proc6dure 

Civile  n  a  pas  d'application  k  la  cause  aituelle,  vu  qu'il 

ne  8  agit  dans  cet  article  que  des  actions  en  r^iliation  ou 

rescisiondebail.lorsqu'un  montant  de  loyer  ou  de  dom- 
-Joaage  oat  T6ol|tm6  ;       v.  .  >       ~ 
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"Consid^rmit  qtie  par  Tarti^jle  1105  du  Code  de  Proce- 
dure Civile,  la  Cour  de  Circuit  a  juridiction  sur  lea  diflR&- 
rends  entro  les  locateurs  et  Icxrataires  dans  tous  lea  cas  ou 
le  loyer,  la  valeur  annuelle,  ou  le  montant  des  dommagea 
rfecjamfia  n'exckle  pas  1200.00 ; 
,    w  -;'  Consid^ranlVlue  par  I'article  1068  du  dit  code,  la  Cour 
de  Circuit  connait  en  dernier  ressort  et  privativement  4 
la  Cour  S^p6rieure  de  toute  demande  dans  laquelle  la 
somme  ou  la  valeur  de  la  chose  r6clam6e  est  moin4re  de- 
j^lOO.OO,  et  que  par  I'article  1064,  elle  connait  en  premiere 
instance,  mais  sauf  appcl,  de  toute  demande  dans  laquelle 
la  somme  ou  la  valeur  do  la  chose  r6clam6o  est  de  $100  ou 
plus,  mais  ne  d^psisse  pas  $200  ; 

"  Consid6rant  que  Taction  en  rdsiliation  de  bail  est  une 
action  personnelle  et  que  la  juridiction  dans  ces  actions 
d6pend  de  la  valeur  annuelle 'ou  du  loyer  convenu,  ce 
qui  constitue  dans  ce  dernier  cas  I'estimation  du  contrat 
fait  entre  les  parties ; 

,  "  CoUsid^rant  cependant  que  lorsqn'une  partie  du  loyer 
convenu  a  6t6  pay6e,  la  l?alance  restant  .  due  par  le 
locataire  constil|ue  la  valeur  des  obligations  -resultant  du 
bail.^t  que  dan^-ce  cas  la  Cour  qui  a  juridiction  dans  des 
actiona  du  monjant  de  la  balance  due  sur  le  loyer  ajuri- 
diction  pour  dd^ider  d'une  telle  action  ; 

"  Attendu  qulil  appert  aux  procfidujes  et  aux  Exhibits 
produits  en  cet^e  cause,  et  aussi  par  les  admissions  d^s 
parties' que  le  montant  du  loyer  du  par  le  d6fendeur  n'est 
que  d'une  somme  de  ^'ZG.OO  ; 

"Consid^rant  que  rexception  d6clinatoire  est  bien 
fondle; 

"  A  maintenu  et  maintient  la  dite  exception  d6clina- 
toire,  et  a  rfenvoy6  et  renvoie  Taction  du  demandeur  avec 
d6pens,  distraits,  etc." 

Beique,  McGoun  Sr  Emard,  avocats  du  deinandeur. 
Boy,  Bouthillier  «!}•  Roy,  avocats  du  defen^ur. 
(J.J.B.)  , 
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[In  Review.) 

/  Febroary  28,  1887.      , 

/^  Coram  Tasohereau,  Loranoer,  OuTmet,  JJ. 

^  Dame  ELIZA  JOHNS  As-qual.  v.  PATTON. 

SuccessipH-^ Acceptance  of,  by  tutrix  m  behalf  of  her  minor  ' 

children. 

lORANOER,  J ;—  \ 

otMrirt?^'  °'"""k.,^^  ""^  "'""«"■• '»  her  quality 
01  totnx  to  her  minor  children,  from  the  defendant  nn. 
der  .  notarial  deed  of  disaolntion  of  partne^lCwUch 

the  action  s  for  the  recovery  of  two  inatalmenta. 

inh"  "i^""'^  '"'«'*  "  ''«  deol'Tation/hat  .he  waa 

W  hX     'h  rTT ""/•  f"""  *■"  "'"'Wn  "»  'he  W- 
lui  Heirs,  and  that  thev  haVe  flrp«T>f«/i  fkA  •        „ 

thei7late  father.       '  M        ^'^*^  th6,  succession  of 

^^  h«5r^  <J^fendant  has  pl,ade^  i«^  ^  j^at  the  children 
h^e  not  accepted  the,fliicces^on:  cmiaren 

^aWirt"!.  *^*^^^deterlnined  is.  Whether  the  mere 

m^^VM     ^  P^"""^  ^"  ^^^  declaration,  that  he#    :: 
^  fXr    nir\"'"'r*''^  tl^e  succession  of  their  late 
i  !!.7k         i^  f'"^'''^  ""^  '^'^y  proof  that  their  tutHx  was 
.«thor«ed  to  do  so  on  the  advice  of  a  family  00^017^ 

S:      t  ?°?"^»'  ™'ie»  "Pon  Art.  SOI  of  the  Civil 
"  2^!^I  ""'^"on,  which  falla  to  hi.  pupil.  «^ 

ventory.    AccompaalM  by  th^tf  formriiti^  th.  >^n. 

Vot.  ITT    B  n  *^ 
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"  tdnce  or  nmuiKaation  hw  the  Bamo  utfect  as  if  i^ade  by 
'*  A  person  of  age."  This  nrticl«>  in  givuu  aH  new  law^ 
Article  648  is  to  the  Hame  ulfect.  The  authorities  cited 
by  t&e  Codifiers  leave  no  room  for  any  doubt.  It  is  the 
first  t||pe  that  the  question  ia  direij^ly  raised  in  this  pro- 
vince. The  plaintiff  contends  that^he  want  of  authori- 
zation by  a  family  council  does  not  vitiate  hei*  action, 
and  that  the  minors  alone  could  invoke  this^  defect  in 
case  of  lesion,  ^ut  the  Court  is  against  her  upon  tKis 
point  ;*  there  having  been  no  acceptance  of  the  successidn 
on  the  advice  of  a  family  council,  there  is  no  acceptai|(Hu 
at  all  and  the  plaintiff  ^has  no.  interest  in  the  claim»  io||^ 
her  children.    Therefore  she  can  have  no  action. 


Judgment  confirmed.  -' 


Hall,  White  Sr  Gate  for  plaintiff. 
Bilanger  8c  (?en«*/ jor defendant. 
(L.  0.  B.) 


I 


[In  Review.]  '%$;■• 

.  March  "3i:  1887. 

Coram  Johnson,  Tarchereau,  Gill,  JJ. 

GOODHUE  V.  THE  GRAND  TRUlfK  RAILWAY^. 

jMinber  placed  without  permission  on  jtrojterly  of  Railway  Com- 
pany— Destruction  of — New  Trial.  ' 

Hcld: — 1.  The  burning  of  lumber  placed  on  the  property  of  a  railway 
company  close  to  their  track,  without  any  purmiasion  expreHS  or  im- 
plied, gives  the  owner  no  right  of  action  againat  tlie  company. 

2.  In  considering  whetlier  a  new  trial  sliould  be  granted  on  the  ground 
that  the  verdict  was « rendered  without  evidence,  or  contrary  to  evi- 
dence, it  is  liot  enough  that  the  judge  who  tried  tho  case,  or  the  judguH 
in  the  Court  where  the  new  trial  is  moved  for,  migli|t  have  come  to  a 
different  conclusion  from  the  jury,  but  there  must  be  such  a  prepon- 
derance of,  evidence,  assuming  there  is  evidence  on  both  sides  to  go 
to  the  jury,  as  to  make  it  unreasonable  that  the  jury  should  return 
such  a  verdict.. 

Johnson,  J:— 

The  trial  of  the  isi^es  of  fact  in  this  cas^  was  had 
bftfnre  a  Bpecial  jury :   and  they  found  unaJniTnonHlv  a^ 


/^ 
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verdict  which  on  the  face  of  it  cl«*rl„       .-..       , 
and  aocordinirlv  th«v  mnv.,  f«,  •    i         P"*'"""  «  atjtion  ; 

lo  «viden«.     The  point  of  SL  ^T        '  '""'  "°"'""y 
tb-  w,.  nothin;  ^  ™.  oM  ^'  :!17"  T'  '.""J'  " 

.0  the  «vide„™..„are  J^^rrihe'tr;'"  '"°  "^"- »- 
allied  Jh.vo  ;!lT„^rj*'       "I"  •'«f''"«i»"  were 

t™n',th.t  the  pWntiff  n,(  K™  0^1  °"  ""  ™"- 

'.ilw.y  .t  hi.  „w«  ri4,k  f  ^d  wX?  ^T'""''  °f  «■• 
h«J  no  right  of  action    g^«at  ?S;"-  '^^\  1  ""P'"".  "d 

actio'.i  waa  hmn^hfl  ^Wntl^t^i''  "''"'"'  ""*  "^'"^ 
tinued  hi,  preto^aiona     '"'"""^•"'1  ""ved  and  diacon- 

The  plaintiff  made  answer  ki^  ^k„*      ^     „    . 
,   denying  all  permiaaion  toTm  to  Sl^    "^  *■"  P'«» 
/  proparty,  bv  aetlitio^  „„  .      ,?  "Place  hia  ciea  on  their 

•boSt  th;XhoKea»^».'XT'"°'  -V-OJ-P'" 
aide  the  track  on  th«  rl^i  '    "^  P'""'"*  *''•"'  »lraff- 

waiver    and  U,™I  .        °  defendanta;  and  Sid,  the 

int.  a  n^mblt^f  T""™  "'"'  ™P«fl"">  "ddi  ntM 
practice.  '  """"'  P«'*'™la«  «=«>rdi»g  to  the 

there  wa::XXXh"grncrhrthe''o'^'''''  '"""»  ■■ 
3rd!y,  they  foand  the   nSiff  k]^    9»n>pany;  and     '. 

JMlwd,  bLfc«  w  r^'..?^°"^  ^    withdrawn 
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arising  ontTrh,^«.or>*^^'  ""  '"^t^on.,  all  his.claimr 


ansing  out  of  this  matter. 
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Thtt  plaintiff  (^ontoud*.  now-  that  he  proved  thin  nmiffe. 
H«  <rannot  (^ontond  of  rQuriiiv  th»t.h«^proveda|M<rmiiiiiion, , 
for  the  Avidnnce  in  in  thi>  teothji^  sunh  a  pretensioqi 
There  wait  eiMdence  on  the  Hunjeet,  ho  doubt;  hat  U 
did  not  HatiHfy  th«>  jury  that  it  amounted  to  a  nuHtortk^ 
known  to  and  tolftriited  l>y  tht^  doFHudanta;  Ntill  htm 
aMN(?nf«d  to,  or  hinding|\iipon  th(>|p.  A  few  ixtrHonit  may 
have  had  thefmd  huhit  of  tri'tipaHMinf^  in  thin  ihanner,  a* 
a  few  foolR  will  Mtill  routinue  tp  Jump  on  trainii  in  motion ; 
but  uoith«T^n  thooneraiienor  in  the  other  in  the'eustom,* 
tio-<inl]t><I,  ont>  in  which  raitwayt^ompanieH  <ttn  be  aMMumcid 
to  purtii-iputi)  without  more  di«tiiji:t^bof  than  there  has 
been  in  thin  <'a«e.  ^^^.,,-— — """'^ 
The  mnU-iMBtnr'was  the  fault  and  negligence  of  the 
foiidantH  in  setting  fire.  Of  counie,  the  defendantN,  as  a 
railway  company,  will  have  8l)me  difftrulty  in  running 
their  truiiiH  unleHS  they  may  lawfully  use  fire  to  raise 
steam  for  their  engines  ;  and  within  the  limit%  of  their 
own  property,  I  do  not  «ee  that  anyone  <'an  (;omplain,  ii'he 
chooses  to  come  without  their  permission,  and  so  to  speak, 
bring  wiih  him  a  bundle  of  sticks,  and  poke  them  into 
the  fires,  in  use  on  the  line — if  the  sticks  should  be  burnt 
up.  Therefore,  Unless  the  finding  on  this  head  were 
shown  to  be  against  evidence,  vire  are  not  held  to  go  any 
further  into  the  other  {wints  ;  but  may  properly  say  the 
burning  of  wood  placed  on  the  railway  property  close  to 
their  track,  without  aipy  iMirmission  express  or  implied, 
gives  no  right  of  action  against  the  company;  Ixit  is  a 
thing otHurring entirely  by  the  fault  of  the  person  who 
put  the  wood  there  in  a  plaice  exjrased  to  fire. 

"But  in  point  of  fat^t  the  findings  as  to  the  defendants' 
n«>gligeuce,  or  even  as  to  the  cause  of  the  fire,  excluding 
the  idea  of  their  negligence,  are  all  in  accordance  with 
the  proof  as  the  jury  had  a  right  to  appreciate  that  proof. 
There  was  circumstantial  evidence  that  the  fire  might 
have  Qome  from  the  defendants'  engines  ;  there  was  a  pro- 
'bability  of  such  a  thing  in  the  absence  of  any  other 
assignable  cause;  aijd  the  jury  were  so  told  by  the  Court^; 
but  the  fact  was  entirely  within  their  province,  and, they 
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fmiml  agahut.  th.  pliUntlff ..   ih«y  found  Ihor,,  w«.  n« 

orr/ iiA'lf /*     T  ""*'  •'"  "^y  ^^'•^  '•»»»« pr.K;i««"«moa,it     ...--.N- 

H..lm,K,««,bK,  ft)  hud  fault  with  th«  v.rdi.t  iuHhin  par^ 

f.;«l«r ;  othorwl*.,  it  in  no  lou^nr  a  trial  of  th.  fa.  tn  Z      ^     ', 

ury^but  by  th«  Court.     Hut  thi.  dr.,u„..taatial  ev' 

n, «  of  th..  ,K>«,.b,l,ty  or  probability  of  th.  ra«H.  of  thl» 

a  ..  wa.  motby  a  uumt  .ompl.to  a.ni  can.ful^  may  a<l4, 

Zwtr^rr  '*  r'"^  ^^"*  ^^-^^  particular  j;.gi.i- 

Cou^ttot  ott  t^  two-daya  all.^,Hl.  have  aot  thn  fire. 
Art  that  woftjd  remain  would  Ik,  thequentiol,  of  waiver 
eldThlt  .7'"r''  th"  admission  of  evid.ru^  o«' th^ 
u,ad  that  .h.  ruling  at  th«  trial  ia  .omplained  of;  but  it 
IH  un.je.e«8«ry  to  proofed  to  that  part  of  the  «a«e  either.,H 
r«.urd.  t).e  laeta.  .r  the  law.  nin^e  theevideuoe  o^:!^Z 
ol  i.eru.  HHion,  or  cuatonv^d  that  of  iault  or  negliffenc.. 
-.  the  dofendanta- part  amply  auatains  th.  fin^h  go^  • 
thoH..  po.ulH.  and  fully  diapoaea  of  the  oaae  " 

motin?!- *  ^''^T  f  "'^''  '^  ^"'^  «'■  *»»«  •^»>"««  of  the 
motion  tor  new  trial  in  almost  all  jury  caaea  in  this  Court 

"m?^^"t''.:'  ''?'^'^'-*  de.<.iptio„  that  ou^htTo  ae "« 
to  mitigate  the  ind.acriminat^y  ittnUtiU  of  them  rkcenl 
•n  vanen  resting  oil  distinct^  principle.     "  * 

Ue  Metro/io/ann  Railway  Co.  v     Wright 
in  the  Houa.  of  Lords,  and  itj^LordSe  .k,«i«  a  judgment 
What  concerns  the  case  in  handl7«  thiw     ««  t      -^ ""»'"*'"'• 
"  tho  nrin-.ilvi  ^ /»  "ana  18  this :        In  many  caaea 

the  princij>le8  on  which  new  triala  should  be  granted 

4id V"h  t:  T'""  ^'  "i*''^'  ""'•"   ^*^«  lower  Court^ 
•'thaMb     ^         r  «"^«^«*<>?<i  that  it  is  not  enough 

diftferent  conclusion  from  the  jury.  5r  that  the  judges  in 

he  Court  w-here  the  new  trial  ia  moved  for,  m  ght  have 

eome  to  a  different  conclusion ;  but  there  must  be  such 

on  both  sides  to  go  to  the  jury,  aa  to  make  it  unteason- 
>.frr^!!.^— -!^-^  ^-^--^.  When  instruot:^ 


/       >( 


*    V 


.  -fv 


IW 


MONTEEAL  LAW  REPORTS. 


1887, 

Ooodliuu 

O.T.RCo. 


*         «r- 


"  ver.dict."    If  this  is  the  law  of  trial  by  jury,  w«  cannot  ) 
properly  interfere  in  this  case.    The  jury  were  unai^ous 
and  no  injustice  jappears.    Therefore,  the  plaintiflTs  motion 
is  dismissed,  and  the  defendants'  motion  for  judgment  is , 
granted  with  costs.  .  (         . 

Maclaren,  LeM  8c  Smith,  for  the  plaintiff. 

G.  iKTocrae,  Q.C,  for  the  defendants. 

(J.K.)  :  ■ 
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',  Coram  Johnson,  Taschebeau,  Gill,  JJ        . 

MASSUE  V.  NADEAU,  et  LA'  CORPORATION  bE  LA 
PAROISSE  DE  ST-AIM£,  mis  en  cause. 

■,■■■..•."■'  \  .  ■   .  •■  '     . 

Municipality — Secr^faire-tr^sorier—  Minutes  des  d^ibiratiom-^ 
■!  '  Mandamus — Contrilmahles. 

JiTGfe :— En  droit,  que  tout  contribuable  peut  prendre  des  proc^dfis  judi- 
ciaires  pour  forcer  la  secr^taire-tr^sorier  d'une  municipality  ft  enjrer^'' 
dans  les  minutes  des  deliberations  du  conseil,  toute  rea^ptisfirqai  a 
ete  regulifirement  pass^e  par  ce  dernier.  ^„---' '  j 

Le  7  d6cembre  1886,  le  conseil  municipal  de  la  paroisse:; 
de  St-Aime  passa  une  resolution  k  I'effet  d'atlc^pter  des 
procedures,  au  criminel  contre  le  requerant.   ^'f^  ;  ' 

Le  8ecr6taire-tresorier  de  c^tte  municipality  ayaiit  nd- 
glige  et  refuse  d'inserer  cette"  resolution  dans  son  proces- 
verbal  an  Hvre  des  dSlibeptioii^  du  conseil,  le  requerant 
s^pourvut  centre  lui  pat  u^'brofde  mandamus  i^ur  I'y 
^iontraindre,  et  mit  en  cause  la  di^e  cor^ration.     ' 

Le  defendeur  et  la  mise^en  canine  plaiderents6parement 
d'abord  par  exceptions  k  la  forme  <qui  furent  renvoy6es  le 
leravril  1886  (Gill,  J.)  ;  puis  par  defenses  en  droit.         , 

Voici  comment  \|l8  exposent  leurs  moyens  dans  leurs 
£ftctnms  en  Oour  de  Revision  >-~-y^  -  \ 

"  ler  et  2e  moyens. — ^Aucun  lien  'de  droit  n'apparut  k  la 
requete  entrete^Teqiierafit  et  KTtetsirdeTn'  en  in  mi 
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trerDourquoi  ou  comment  le  r6gu6rant  aurail  droitTre 
quit  demaude.,etpourquoi  le  d^fendeur  onuZHZ 
cause  seraient  obliges  .-.d-^  ,«,•  ,,f^,,  .^  qu'il  dlLde 
A  la  Cour  de  leurJprdonner.  w«™anae 

r. J^'T"""""  '''^'*  Pa«.all6gn6  que  le  requ6rant  n'a 

obtenir  ce  qu'il  a  demande ;  cet  alletfue  est  de  riimen; 
Me  autorites.cit6es.W).    Et  cela  ne  d^cout  pfTnon 
r    plus  des  faits  qu'il  allegue.    Au  coultraire,  kd^S^ 
__^^^  quaUt^^^eci^ire^orier-^^^ 

Municipal,  art.  1T2)  i^n  officier  dsJa^V^o^^^^l^ 
Jours  .tre  traite  commMSS^ 
1  es^ce  par  un,.^  de  Cour.  absoluLent  comme  ^ 
greffier  qui  refuserait  de  faire  une  entr6e.  ou  d'enreSst^ 
un  juge^ent,  dans  les  plumitifs  de  la  Cour  ^^"''^ 

I^  autorit6s  et  precedents  sur  ce  point'sout  nombrenx 
et  formels  11  suffit  d'en  citer  un  recent  de  cette  C^r  p " 
nonce  par  1  h6n.  juge-en-chef  actuel.  et  qui  est  uriudde 
resumMe  la  doctrine  et  de  la  jurisprudence :  ^ 

^I^m.me  sens :-"  .^«  ,.  ^.^^..  ,  ^ 
„  "  4e,5eet  6e  moyens.~Le  requ6rant  n'alUirae  nas  ni  «« 

<m  pmfait  Mrmiget  jntme,  portaot  le  m«ae  nom  MnrXi' 
droHonZn"'"'*''"^"  "J"'"  "'  »«'«««««•    Q»el 


ni^ 


1887. 
Msuue 

V. 


I.    .h 


'S 
!5 


s      • 

MONTREAL  L^W  REPORTS. 


MaiMue 
Nadeau. 


.11 


'k 


■?b 


/ 


120 


II  n'en  demande  pas  non  plus  de  copie. 

Si  rintfer6t  est  la  mesnre  des  actions,  il  est  plus  parti- 
culieremeut  requis  dans  la  procfedure  pour  mandamus^  qui 
n'est  ouverte,  d'aprSs  I'art.  1022,  0.  P.  C,  qu^A^ "  toute  per- 
sonne  iw/^es«^e." — ITi't/e  aussi  art.  18.  "^x 

le,  %e  et  9e  moifens.—La,  resolution  dont  il  demdndeTin- 
sertiou  forcte  au  livre  des  dfeliberations,  n'est  pals  mdme 
allfeguee  comme  6tant  riellemeiU  celle  que  le  cbnseil  a 

adogtee;  elle  n'en  serait, d*apres^la  requ&te,-que  la  ««6-„ 

sianee  I  Quelque  m6rite  litt6raire  que  puisse  avoir  la  reso- 
lution offerte  par  notrfe  requ6rant,  le  cbhseil  peut-il  6tre 
forc6  d'employer  un  style,  des  mots,  des  expressions,  une 
phras^logie.  qui  ne  sont  pas  les  siens  ?  Ce  serait  du 
nouve^  et  de  I'extraordinaire  en  fait  de  jurisprudence ! 

11  appert  au  doissier  qu'a  sa  ^ession  suivaute,  le  conseil* 
uniqQement  pour  lui  faire  plaisir,  en  a  pass6  une  autre, 
quj^  la  lecture,  semble  bien  §tre  en  .•it^stomre  semblable  a 
celle  dont  le  requ6rant  demande  I'insertion,  cependant,  il 
n'a  pas  ete  satisfait  \  »    "  - 

La  pretention  du*  requerant  de  faire  ins6rer  dans  un 
r6gistre  officiel,  comme  ayant  6te  actopt^e  par  un  corps 
d61ib«rant,  une  resolution  dont  il  ne  pent  mSme  pas 
donner  le  texte,  n'iest  rien  moins  ^u'^bsurde  !  Et  il  serait 
oiseux  d'insister  dava^tage  sur  ce  poin^,  qu'il  suffit  d'in- 
"^     jer-  '  ,  ' 

\0eit~4:Xe^mojfens. — II  n'appert  pas  que  le  cobseil  ait/ 
jamais  requis^^ouMdonne  I'insertion  au  livre  de  ses  d61i/ 
berations  de  cette^feolutio'n.    Lui  seul  pouvait  I'exige 
s'il  le  jugeait  a  propos.  ^1  pouvait  la  prescrire  au  d6fey 
deur  qui  est  son  oflBic|Br,  et/^ui  comme  tel  ne  pent 
que  sous  et  p^r-ses  brdre$  ft  instructions.    II  n'app'ert 
pas  quo  le  conseil,  le  seul  ii|iljeresse,  «e  qoi^jplaint  de 
pr^endue  omission.  4u^cpntraire,  par  la  cojpie  du  pre 
verbal  produite,  il  (apparaii  que  le  conseil  I'a  approuvk 
qu'il  est,  c'est-a-dire  sans  ^it  p|r6tendue  rSsolntion. 

Snpposant  <Jtie  le  conseil  eiit  r^Hement  a4opt6  Icette^ 
resolution,  telle  que  forMnl^  1,  la  reqnSte,  tant  Jn'elle- 
n'ltait  pas  entree  et  que-le  proces- verbal  de  sa  seance 
n'etait  pas  cuiuplti^uu  clott,  l6  conseil  ne  ponvai^il  p^ 
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s'en  dfisister,  rabandonner  ou  ta  retirer  ?  D'aprds  I'art. 
15t,  ce  proces-verbal  estBUJeitA  Vf^jprobaiion  du  conseil  • 
tant  qu'il  n'est  pas  rev^tu  de  dette  approbation,  il  n'a  an' 
cune  authenticity,  aucune  valeur  ni  existence  legale.  Le 
conseil  a  bien  le.  droit,  comme  tout  individu,  dene  pas 
persister  dans  un  acte  qu'il  n'a  pas  encore  consomm6. 

Dans  tous  les  cas,  le  conseil  n'est  pas  oblig6  d'approuver ; 
^peut  done  ne  pas  approuver,  et  si,  dans  I'exercice  de  sa 
-  discrfetionrtl  :Jttfe  a  prbpos  d^en  agiFainsl,  le  secretaire- 
tresorier,  qui  n'est  qfie  son  officier,  soumis  k  ses  ordres  et 
a  ses  volontes,  tenu  de  r6diger  des  proces-verbaux  selon 
son  ap,»robation,pent'il  6tre  contraint  par  la  Cour  de  les 
rediger  dans  une  autre  forme?  Et  comment  lui.«^a//mie, 
pourrait-il  6tre  responsable  en  loi  des  faits  et  gestes  de 
son  sup^rieur "? 

Pour  obtenir  une  contrainte  de  faire,  et  Une  condamna- 
tiou  de  d6pens,  comme  celles  demandfies  par  le  reauerant 
contre  le  defendeur,  il  lui  aurait  fallu  au  moins  all6guer 
oud6montrer  par  quelque  fait,  que  ce  dernier  a  manqu6 
a  son  devoir  (C.  P.  C,  1022,  par.  2)f  ou  d'ob^ir  aux  ordres 
du  conseil.  II  ne  lui  suffisait  certainement  pas  d'all6- 
guer  qu'il  a  refus6  de  lui  ob6ir,  d  lui,  requ6rant.  en  ne 
ui  d6IiTrant  pas  copie  d'une  resolution  abandonn§e  que 
le  conseil  avait  refusfi  de  sanctionner  et  d'approuver. 

Autrement,  la  charge  de  scscrfitaire-tresorier.  et  toutes 
celles  de  mdme  nature,  devieridraient  impossible  k  reW 
plir. 

12c,  18eet  14e  ntoifens.— II  est  aussi  de  principe,  en  fait 
de  mandamus,  que  la  partie  qui  demande  par  cette  voie 
1  aecomplissement  d'un  acte  queloonq^e,  doit  mettre  en 
cause  eb  requ6rir  simultanfiment  le  ministdre  de  toutes 
les  personnes  dont  les  fonctions  sont  iificessaires  pour 
rendre  cet  acte  parfait  pi  utile,  et  detoander  qu'il  soit  en- 
jomtichacune  respectivement  d'accomplir  Facte  pr6(^is 
auquel  la  loi  I'oblige  pour  rendre  I'acte  ou  le  proc6d6 
parfait. 

Autrement  cette  procedure  serait  iUusoire  et  intttk 
v^  est  06 — ' '  ■  ■ 
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Or,  dans  I'espece,  que  faut-il  pour  rendre  le  proces- 
rerbal,  ou  VamendetnerU,  demands  par  le  requ^rant,  parfait 
et  autfumtique  ?  H  suffit  de  lire  I'art.  16t  du  Code  Muni- 
cipal pour  r6pondre  :  .    ' 

Ilfeut:  ' 

lo.  Que  le  conseil  op/TTOttve  ,\ 

2o.  Que  le  president  a^^«e  ; 

3o.  Que  le  8ecr6taire-tr68orier  cow<rg-sig-»e. 

reqiifite,  ^e  demande  pas  mdme  J'accomplissement  d'un 
seui  de  ces  trbis  actea  indispeusables  !  PluVque  cela,  ni 
le  cdnseil  ou  aucuu  de  ses  membres,  ni  le  president,  n'est 

ri§me  assign^ ! 
"  ]5<?  et  16e  moyem.^k  la  place  du  conseU,  c'jekt  la  corpo- 
riation  que  le  requ^rant  a  assignee !  sans  mdme  indiquer 
ni  prfeciser.  ce  quil  veut  qu'elje'  fasse  ! 

Qk'est-ce  que  pent  faiye  la  corporation,  quanl  k  I'accom- 
plissement  d'un  acte  purement  minist^riel,  queda  loi  as- 
signe  personnellenient  au  maire  et  aux  membres  du  conseil? 

"  lt>e  et  ISe  nwyens. — Done,  m6me  en  supposant  que  le- 
tribunal  accorderait  toiit  ce  que  demande  le  reqt(6rant, 
contye  cfeux  qu'il  poursuit  et  met  en  cause,  il  n'obtiendrait 
-  encore  rien  d'authentique  ni  d'«<tZe;  et  c'est  la  le  d6faut  ca- 
pital et  fatal  de  son  6trange  procMure ! " 

Le  11  Janvier  IBS'?,  la  Cour  Sup6rieure  (Plamondon,  J.) 
maintint  les  defenses  en  droit  des  d6fendeurs  et  mis  en 
♦cause  et  d^bouta  le  reqn6rant  de  sa  demande.    Ce  juge- 
ment  fut  inscrit  en  revision  par  le  requerant.    \ 

AutorUis  du  requ&rant:  Code  Municipal,  article  Ist,  et 
Code  de  Proc^ure  Civile,  article  1022. 

Autoriti^  des  difeOSeurs  et  mise  en  cause :    [. 

Tons  les  principe^s  et  doctrines  invoqu6s  ci-hatft  par  le 
d6fendeur-intim6  setfonvent  r6sunr6s  avec  aut9rit6s  ^ 
Tappui,  dans  le  pf6c6dent  :—Oomn  v.  Dubord,  2  Eevue 
Legale,  p|  52  etseq.  -  <^ 

•®^'»i"  Extraordinary  legal  Eemedies,"  p.  304,  f  431 
(milieu),  jp.  306,  $  432  (milieti),  p.  316,  6  442  (in  fine),  v. 
321,§46q.  V    ;;       ■ 

Tappinf^  "On    mandamtts."  p.  15.'  prywa    tar,  Cto  «» 
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8e,   (no  instance   of  a   mandamus   to  compel  an     up- 

proval "),  pp.  318  et  314,  p.  320,  "  Avermeht  of  Prosecutor's 

title,"  p.  «22,  "Averment  of  defendant's  duty,"  etc.,  p.  828, 

"^Averment  of  absencft  of  ac^cific  legal  remedy,"  p.  828,' 

-  "The  mandatory  clause^t^        * 

^Jtfbse*  "On  mandamus,"  k  194  (has).    -  " 

.Wood  "  On  mandamus,"  pk  11,  18,  24,  64,  81,  98,  96.— 

(Editions  de  la  bibliotl^eque  dthjBarreau)^       - .—-  - 

Lerequgrant  resume  la  questiJ^  comme  suit  dans  son 

factum  :  Les  defenses  en  droit  (factW  du  requ6rant,  p.  8) 

fcontieiinent  un  grand   nombre  d'alWations  qui  toutes 

-  moins  une  aa»j  fe  ca«  rf«  dtfendeur,  ont>£t6  mises  de  c6t6 

comme  non  fond6es  en  droit  parl'honoriblejuge  Plamon-  . 
.   aon.  •  \  ^ 

La  sSule  question  d6cid6e  contre  ndusVt  dont  nous 

demandons  la  rfivision, 'est  de  savoi/si  le  d^fc^deur,  An- 

toine  Nadeau,  en  sa  qu«lit6  de  sectfitaire-trfesorilr  du  con- 

^eeil,  pent  6tre  poursuivi  par  tout  contribuable  ini6res8§ 

.,.  pour  le  forcer  k  remplir  un  devoir  que  la  loi  lui  impose 

comme  dans  I'espece,  lui  faire  insurer  dans  son  proces- 

verbal  toute  rfisolution  i)assee  k  Tunanimitd  du  conseil. 

La  Cour  de  R6vi8ion  a  renverse  le  jugement  rendu  en 

'  Cour  Sup§rieure.  ,  %     >       ^ 

JOHNSQN,  J.::—     .  s    ^ 

".'■■-  "  ■  -         ■  •         ■       -  .  _  f    ■  ■    ■  -         . 

Massue  petitioned  for  a^mandamus  to  compel  the  secre- 
Ury-treasurer  of  the  municipal  council  of  the  parish  of 
St-Aim6  to  enter  on  his  register*  of  proceedings  of  the 
council  a  resolution  which  it  had  passed  on  the  Tth  De- 
cember, 1886,  and  which  was  alleged  to^concprn  the  peti- 
tioner ;  'and  tl^e  writ  issued.  The  officer  Nadeau  contested 
the  petition,  first,  'by  exception  t  la  forme,  which  was  dis- 
missed, Mid  then  by  demurrer  ;  atad  the  only  question  is 
whether  the  mandamus  will  h>  under  the  allegations 
that  .fre  made  in  the  petition.  It  was  urged  by  the  res- 
pondent that  the,  petitioner  showed  no  interest ;  and  that 
he  had  another  remedy  undOT'No.  lY2^f  ,the  Municipal 
Code.  .  • 

As  to  tho  qiwwtien  of  lh«   petitioner's   interest,  1^ 
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alleges  that  the  council  by  their  Rotation  authorized- 
criminal  proceedings  to  be  taken  against  him  for  perjury.- 
That  is  surely  a.  matter^  of  direct' interest  to  him-^re- 
quiring  that  he  should  get  a  copy  of  it  Sfhe  .was  to  have 
any  redress.     Then,  as  to  the  existence  of  anothei;  remedy, 
the  article  11:2  C.  M.  is  to  the  effect  that  this  Court  can 
treat  the  seu^tary-treasurer  as  it  could  its  own  officers  ;. 
that  is  to  say,  in  any  case  before  us  we'  could  order  a 
seci-etary-treasnrer  to  produce  papers,  vvithout  any 'other 
proceeding.     But  there  was  no  caise  pend^ing  .before  this 
or  any  other  Court  at  the  time  of  the  petition,  or  in  which 
any  such  order  could  Have  been  made.    The  point  of  ftb- 
senoe  of  interest  in   the  petitioner  was  treated  as  if  he 
asked  the  right  on  the  ground  of  being  one  of  the  fa|;e- 
payers  merely  ;  but.it  is  not  so.  He  alleges  a  public  insult  • 
'  and  a  libel  contained  in  a  resolution  of  council  imputing 
perjury,  or,  ^t  all  events,  countenanciilg  an  accusation  of 
perjury,  and  the, purport  of  which  became  public^  without 
tKe  thing  itself  being  to  be  got  at:— an  injury  without 
means  of  redress.    Now^  by  art.  151,  C.  M.,  ijt  is  one  of 
the  duties  of  the  secretary -treasurer  to  enter-ail  proceeds 
ings  of  the  couiuziil  in  his  register.     Brit  it  was  said  for 
the  respondent  t»at  it  would  be  useless  for  the  petitioner 
to  get  what  h^asked,  as  the  m^re  entry  in  the  register 
would  be  nothing  without  the  signature  of  the  president 
and  the  countel-  signature  of  the  secretary-treasurer,  as  . 
required  by  the  same  article  U1,  C.  M. ;  and  therefore  it 
was  argued  that  the  writ  oug^ht  to  have  been  aisked  against 
the  corporation  itself,  and  not  against  the  officer.    It  is  to 
be  observed,  however,  that  art.']  022,  0.  P.  C,  regulating 
*^®  ."?*"'**™^^'  S»vesi  by  sub-section  2,  the  distinct  right, 
^no't  only  against  colorations,  but  also  agaii^st  officers  of 
corporations.    It  reads  (No.  2),  "Whenever  any  person 
"  holdfng,  any  office  in  any  corporation,  etc."    What  the 
petitioner  asks  is  not  that  the  corporation  should  do  its 
duty,  but  that  its  officer  should  do  what  depends  upon 
him ;  whether,  they  do  their  duty  o^  not  afterwards  may 
be  matter  to  deal  with  hereafter.  '  . 

We  are,  therefore,,  to  revise  the  judgment  of  ihe-Qonrt 
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below,  which  maintained  the  demurrer,  and  we  give 
judgment  for  the  plaintiff  upon  the  demurrerii>f  Nadeau, 
and  of  the, corporation,  which  was  put  into  the  case.  The 
respondents  moved  to  discharge  the  inscliptibn  in^review 
because  it  was  accompanied  by  only  ^he  ,doposit.*^he 
other  party  maiie  the  additional  dfeposit.  ,i'herefore  We' 
■  dnlV  grant  the  res'pond^.nts'  motions  to  the  extent  of  the 

\-08t8.  *  *.        ,      (     •  >  (       ' 

Judgment  reversing  the  judgmeni  of  the  Cpurt  below, 
and  granting  costs  of  motions  to  tWresporident»,_  ii     ^  ^ 

Voici  le.  jugement  :, —        >-  1 

"LaCour,  etc ^  ♦   ^ 

"Con«id6rant  que  les  arfegationS  de  la  r^qu6t©  libell^ 
du  requ6rant  sont  suffisantes  en  drqjt  pour  lui  faire  ob- 
tenir  les  conclusions  d'icelle,  et  qu'en  con^6quence,  dans 
le  jugement  de  la  idite  Cour  Sup6rieure  qui  a  maintenu  la 
defense  en  droit  du  d6fendeur  et  de  la  mise  en  puse  et 
qui  a  d^bout6  le  requ6rant  de  sa  demande,  il  y  aiierreur ; 

''  Casse  et  infirme  le  dit^ugement,  et  proc6dant  h  rendre 
celui  qui  aurait  dulitre  rendu,  rerivoie  la  dite  d6fense  en 
droit  dii  d6fendetir,  et  celle  de  la  mise  en  cause,  avec  les 
d6pens  tant  ceux  encourus  en  Cour  de  premiere  instance 
que  devant  cette  Cour,  distraits,  etc." 

Ethier  ^  Lejebvre,  avoci^ts  du  requSrant. 

/.  B.  Brosseau,  avocat  des  dfifendeurs  et  mise  en  cause. 
>        (J.J.B.J,  ^.,  ■ 


c 


[En  revision}. 
;       ^      '   V       ^   31  mai  1887.  ' 
Coram  DoHErfrY,  Papineau,  LoRANaER,  JJ, 

GAYetal.  v.DlaiARD,etD£NARD/reqtt6tJmt.    . 
Capias— Becilemeni  des  hims—Lib^atum  sur  requ^e  sommaire^ 
—  Or^ance-^^eddUion  de  compte—^gfnc»^Soci4t4  com- 
f^ciale^Ltqutdatum-rRmiiUumdecoiUrai. 

^-^'llt  ^"*  **°'  •*"'"  y  "*  "*"  *  Emanation  d'un  oofAw,  il  fi^nt  que 
le  dfitateur  ait  cach^,  cach^  on  soit  sur  le  point  de  cacher  bm  piopras 
pieny ;  qn  iing  pwiinniiH  nrrttfo  ■ocmxyiw  pom  ayrtp  cacM  de*  bieua  — 
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appartenaiit  au  cr^ancier  qui  a  fait  ^maner.le  capian,  a  droit,  en  vertu 

d»  ce  principe,  de  se  fairo  lil)<;ror  par  uno  requite  aoinniaire ; 
2o.  Que  la  dissolution  «t  la  li<iui<lation  d'uno  soc^iUi  commerciale  met 

fln  aux  contrata  intervenus  ontre  olle  et  sea  aKents,  et  ces  dernisrs 

pouvont  dtro  force's  de  rondre  leur  compte ; 
3a  Qii'uno  personne  qui  a  contre  son  agent  une  action  en  roddition  de 

compte  ne  pent  fairs  arr^ter  <», dernier  sous  capian,  en  se  baaant  sur 

la  cr^anco  qui  doit  r^sulter  en  sa  favour  de  la  dite  reddition  de 

compta 

Cette  contestation  a  6t6  li^e  sur  une*  requMe  sommaiiie 
du  d^fendeur  qui,  arr6t6  sur  capian,  sur  I'affidavit  'do 
Wm.  Herrick,  I'agent  des  demandeurs,  a  deni^d6  pour 
les  raisons  qui  apparaissent  sufiisamraeut  dans  le  juge- 
ment,  &  6tre  Hb^r6.  ' 

Cette  requite  avait  d'abord  6t6,accord6e  par  la^Cour 
Supferieure  (Gill,  J.)  le  18  mai  1887. 

Voiei  le  jugement  de'la  Cour  de  Revision  confirmant 
celui  de  la  Cour  Sup^rieure  :-j-  > 

"LaCour,  etc 

"  Considdrant  que,  par  la  prSsente  poursuite,  les  deman- 
deurs ayant  fait  affaires  a  Paris,  en  France  et  ailleurs, 
sous  la  raison  sociale  de,  "  tl.  Gay,'Lamaille  et  Cie.,  rfecla- 
ment  du  d^fende.ur,  qui  a6t6  leur  mandataire,  une  somme 
de  18,000.00,  comme  leur  etant  due  par  le  d^fendeur  per- 
sonnellement,  si  mieux  11  n'aime  leur  rendre  compte,  et 
que  cette  poursuite  est  accom{>agn6e  de  capias  ad  respon^ 
dendum  et  de  saisie-arrSt  avant  jugement  en  mains  tierces ; 

"  ConsidSraut  que  le  contrat  entre  les  demandeurs  et  le 
defendenr,  en  date  du  9  de  mars  1886,  a  §t6  sign^  k  Paris, 
en  France  et^  Montr^,  en  Canada,  et  qj^'il  a  eu  son 
execution  partielle  dans  c6tte  partie  du  Canada  ci-devant 
connue  sous  le  nom  de  province  du  Canada,  compos^e 
des  provinces  actuelles  d'Ontario  et  dej  Quebec,  et  que  la 
cause  d'action  des  demandeurs  cont^  le  ddfendeor  a  ' 
origin^  dans  la  dite  ci-ddvant  province'  du  Canada ; 

,  **  Consid^rant  que  la  raison  ^nonc^^^  dans  I'affidavit  fait 
en  cette  cause  par  William  Herrick,  en  qtid^6  d'agent 
l^gal  des  demandeurs,  pour  obtenir  le  bref  dfit^^nas  et.Ia 
saisie-arrdt  avtot  jugement,  est  que  le  d^fendeu^,  apres 
avoir  16911  des  demandeurp  de  marchandises  an  mont^t 
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d'ai  moins  |8|)00.00  pour  en  disposgjfcuivant  son  con- 
trat.  en  avait,  W.  effet,  di8pofl6,  maia  jqu'il  refusait  de 
rendre  compte|bi  demandeurs,  et  qu'il  avait  cachfe,  re- 
cel6,  Boustrait  e«!diflaip6,  et  qu'il  cache,  recMe.  soustrait  et 
dissipe  ses  hjener.v^ettes  et  effets,  avec  Fintention  de  frau- 
der  ses  cr6ahcjef8.en  g6n6ral  et  les  demandeurs  en  par- 
ticnlier :  i     \      > 

"  Oonsid^r^ntque les  demandeurs  ont  al%n6 «t  prouv6 
que'  par  letttes^issives  subsfiquentes  au  traits  du  9  mars 
1886,  i\  avait  6t6  entendu  entre  les  parties  qije  ce  trait6, 
lonclu  pour  trois  ans,  serait  rfisilife  ^jm facto  cl&ns  le  cai 
ou,  pour  une  cause  quelconque,  il  y^aurait  liquid'i^tion  de 
la  maispn  E^  Gay,  Lamaille  et  Oompagnie  ;  ^  ^ 

"Gonsidfiraut  qu'il  est  all6gu6  dans  le  dit  affidit^t  et 
admis  par  le  d6fendeur,  que  ce  Vernier  devait  aT'oi'r  pi^ur 
sa  r6tribution,  en  vertu  du  dit  contrat,  un  tiers  des  b6i<6- 
ficJes  nets  rfisultant  de  s^s  op6rations  en  Canada,  aved\ 
facult6de  prendre  $100.00  par  mois  4  tjtre  d'avance  sur 
cette  r6tribution,  jusqu'A  ce  qu'elle  fut  constatfee ; 

••  Oonsid6tant  qu'il  est  all6gu6  dans  I'affidavit  des  de- 
mandeurs, et  prouv6  d'ailleurs,  contrairement  aux  pr6- 
tentions  du  d6fendeur,  que  la  soci6t6  E.  Gay,  Lamaille  et 
Cie.  a  6t6  dissoute  le  30  d6cembre  1886,  et  mise  en  liqui- 
dation le  lendemain,  et  que  le  d6fendejir  en^  6t6  notifi6' 
vers  le  milieu  de  Janvier  1887,  et  qu'il  a  commenc6  k  tra- 
vaiUer  ici,  ^  cette  liquidation ;  *  - 

^Consid^rant  que,  par  requ6te  sommiire  permise  par 
le  Code  de  ^roc6dure,  le  d6fendeur  a  demand6  d:6tre  Iib6r6 
du  dit  capias,  pour  cause  d'insuffisance  4e  I'affidavit  et 
parce  quo  les  allegations  de  celui-ci  ne  sont  pas  vraies,  et 
qu'il  a  ni6  spficialement  chacune  de  ces  allegations ; 

*•  Oonsidfirant  que  d'aprds  le  t6moignago  m6me  du  dit 
William  Herrick,  il  est  constate  que  le  d6fendeur  n'a  pas 
/recel6  ses  propres  biens,  et  que  lui,  Herrick,  n'a  paa  en* 
tendu  accuser  le  d6fendeur  de  receler  ses  propres  biens, 
mais  les  biens  et  marchandises  des  demandeurs  et  qrfil 
n  y  a  pas  en  cela,  raison  de  faire  6maner  un  09^  conto 
le  dfifendeur  en  vertu  de  notre  loi ;  ^^.^ 

"  Oonsid^rant  que,  d'apres  la  convention  deg  parlies.  la 
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raise  en  liquidation  de  la  maison  "  E.  Gay,  I^maille  et 
Oie."  a  min  fin  an  central  entre  lea  parties,  sauf  lea  rfiola- 
mations  qu'olles  peuvent  avoir  A  exercer  Tune  contre 
I'autre,  k  raison  de  cette  r^siliation  do  contrat,  avant  I'ex- 
piration  de  la  p^riode  <^onvenuo,  et  que,  d'aillours,  la  dis- 
solution de  la  dito  hw-UU^  mettail  fin  au  mandat,  soit  sons 
,  I'opt'rationdu  Code  Napol6on,  article  2008,  soit  sous  repa- 
ration de  notre  code,  article  1766  ; 

"Con8id6rant  que  le  mandat  6tant  fmi,  il  y  avait  des 
lors  ouverture  t\  Paction  en  reddition  de  comple  en  I'nveur 
des  demandeurs  centre  le  <l6iendeur ; 

"Oonsidferant  que,  du  fait  de  I'ouverturo  A  Taction  en 
reddition  de  compte,  il  ne  d6cenle  pas  n^essairement  que 
le  defendeur  filt  personnellement  ot  avtuellement  endettd 
d'une  somme  d'argent,  vu  qu'il  diit  I'fttre  apr^s  contesta- 
tion I6galement  et  r6gnli6rement  faite  des  recett^s,  des 
ddpenses  et  des  repri  les,  et  que  cependant  le  ca/iias  ne 
pent  Atre  demand6  et  WintenVi  que  dans  le  cab  ou' le  d6- 
biteur  est  personnellement  endett6  d'une  somme  d'argent 
ou  de  dommages  exc^d^pt  $40.00  ; 

"Consld6rant  que  d'apris  la  preuve  faite,  il  n'y  a  pas 
de  certitude  que  le  d6fendeur  fut  personnellement  en-' 
dette  envers  les  demandeurs  d'une  somme  exc6dant  |40.00 ; 
"  Con^id^rant  que  s'il  y  a  preuve  que  le  d6fendeur  a 
refu86  de  remettre  les  marchandises  et  les  livres  en  ques- 
tion dans  qette  cause  a  William,  Herrick  qu'il  n6  recon- 
nai88ait,pas  comme  agent  16gal  des  demandeurs  et  dent  il 
ne  parait  pas  avoir  vu  la  jrrecuration,  avant  le  present 
proces.  on  ne  pent  pas  dire  si  ce  refus  6tait  fait  avec  Tin- 
tentidn  de  frauder  les  demandeurs  plutot  que  dans  un 
but  de  protection '^persounelle  vis-A-vis  de  ses  mandauts  ; 
"Considerant  qu'il  n'y  a  pas  erreur  dans  le  dispositif 
dujjugement  de  la  Cour  Sup6rieure,  en  date  du  18  mai 
1887,  lib6rant  le  defendeur  du  dit  capias ;  " 

'^  Cette  Cdur  si6geapt  en  revision  du  dit  jugement,  sans 
en  adopter  tons  ies  motifs,  le  confirme  avec  d6pens,  dis- 
traits,  etc." 

Oeoffrion,  Dorion  Sf  Binfret,  avocats  des  (lemandenn.       ^ 
Adam  Sf  Duhatnd,  avocats  des  d6fendeurs  requ^rants. 

: "     —. — : ••  '   ■   ■  ' : — »     'l 
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May  14,  1887.  "•^• 

■(oh«aa«|i«nli 


Coram  Dorrrty.  J. 

EXCHANGE  BANK-  v.  NOWEiL  et  il.      ' 

^'^^^y  note^CollateralKecurUy^lrn^^^^^    of  ,aymenU 
—■Laches— Art.  1161,  C.  C.  ^  i'»JfmemM 

cn^lit  in  the  lK)oka  of  ti.e  bank  -1  '        *"'*'  l*««l.to  hi. 

wo«.  to  »«ti.  3t  pXenU^^^^  ""«« •'«'^'- 

liability  at  the  matZfviTT  "'""^  ''"'^^'''''^^  "'«  •-•"•to'"ert 

paid  by  the  «lC^^;e  lift^'^  ;t  n  7"."'^  '*"'«  '"«"'  '"" 

•  the  bank'8  action  luZLTl^'^'.t      '"'»»"''"*'«'  d'-charged,  .nd 

would  be  dismiid.        *        ""  •""*  ""*  ""•*°"«'  «f  ""W  note 


NMr'tll. 


f-3] 
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Per  Curiam  :--3 

who  d.«„„„ted  it  in  the  Bank. of  MonL^  ^tn  « 
dl  due,  not  being  able  to  m,el  it,  Beard  &  Co.  obtained 

doraer,  S.  W.  Beard  A-  P«   «^*  u  •        ■"'^f^  T""  "™t  en- 
action. ^  '^^^  **'*"»  "»¥«  ^^  to  the  ^ 

Td  this  action,  the  defendants  pleaded  that  ihe  K»„t 
"over  gave  consideration  for  the  note  and  in  W 
mere^^  nom  for  S.  W  Beard  &  Cn     f w   k         "^^'^  * 
mto  the  possesion  of  the  balk  ai^I'  ™  *     V '  ""^r*"** 
second  ple^  the  defendants  Tay  iaf  e"!;  ^1 '/J 

becce  theprop..3^  the  ba^  hefo^;;:;::^;:^ 
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»*"  valnablo  t^onsidflmtloM.  it  wonlcl  hnvtt  b««ii  and  wtm  fully 
Ri«h*n|r«iunk  |,tti(j  tt,„i  roinp«iiiHut»Hl  for  by  varioiiii  inoiioyH  paitl  into 
and  dupoaitod  in  tht<  bank  by  Board  Sc  Co.  attt^r  tho  ma- 
turity of  Haid  noto,  and  that  by  applying  th,e  pringiplm  of 
legal  imputation  of  paymeutR,  that  note  must  b«  conii- 
dor»>d  aN  paid.  Th«,  ovidtfucA  t»iitabiiHh«d  that  when  the 
note  matured,  Ikmrd  &  Co,  had  overdrawn  to  the  extt^t 
of  110.000.  The  bank  oiruiaJH  stated  that  the  nbte  wan 
placed  in  their  hands  aa  collateral  Reonrity,  so  that  the 
proceeds  of  it  should  go  towards  reducing  the  ampunt 
of  Beard  &  Co.'s  liability.  Soon  afterwards,  it  app'^ars 
that  more  than  1100,000  were  passed  to  Beard  &;  Oo.'s ' 
credit  in  the  books  of  the  bank. 

The  whole  question  to  be  decided  is  whether  this 
1100,000  should  extinguish  the  debt  created  by  the  note. 
The  defendants'  counsel  relied  on  the  case  of  Clevelnnd  et 
at.  &  The  Exchange  Bank,  (1)  in  Which  the  Court  of  Appeal 
decided  the  point  under  «urcumstances  closely  analogous 
to  those  of  the  present  case.  The  plaintif!''8  counsel*  en- 
deavoured to  distinguish  that  case  from  the  present  one 
on  the  ground  that  there  the  note  had  been  regularly 
discounted  and  charged  against  the  customer  in  the  books 
of  the  bank,  while  tn  the  present  instance,  the  note  was 
not  discounted,  but  only  taken  as  collateral,  the  proceeds 
to  be  applied,  when  collectiid,  to  reduce  the  cu^omer's 
liability.  ^         '  ^1      >-^ 

Now  the  bank  either  discounted  the  note  in  question 
in  this  case,  or  took  it  as  collateral.  If  the  notie  was  dis- 
counted, the  eudoner's  debt  created  by  the  endorsi^tiou 
was  extinguished  by  their  becoming  creditors  of  tte  bank 
to  the  extent  of  |100,000  ;  if  it  was  accepted  as  Collateral, 
it  must  have  been  collateral  to  the  $10,000  inaebtednei^s 
already  existing,  and  as  this  indebtedness  was  [wiped  out 
by  the  deposit  of  $100,000,  so  also  must  the.  collateral  be 
discharged.  The  bank's  coun$el  contended  that  the  sub- 
sequent deposits  represented  new  advances  made  on  new 
collateral,  but  in  the  absence  ol  itny  proof  of  special  impu- 
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Ution  or  of  rouorvn  in  rnMwi  *«  ♦!. 

i«ff  in  the  book,  of  the  b!n^   ^   )       ""^  '''^^'''  ^P''^"'-        '-'• 

t«tio«  of  payment  mult  hi  ;    T     "^  'T  ^'''^  ^'»"  '"^P"*  ""---'^^ 
I   immxXM  mu«t  he  made  on  the  oldest  debt.  «"-■" 

Oreenshifldi  Otu^n  JL  r,        ...       '^*'"''"  dismissed. 
T  .H       ;   «  *  ^  Oretnthuldi,  for  plaiutifr 

^'/««r  4.  /?«,/^,  for  defendants 
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Cbrow  Mathibu,  J. 
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KIMBALL  V.  LA  OITfi  DB  MONTKfcAL. 
tie/ailn. 

;UrB<;te,nentoten«ont  uL  H.it  ZS  J  Ir"'  •""  «"  '^»"«"t 
'-^ten'^^tdquelWcMioninrrer      '      •  '*"""""  •»«''ontI. 
-o.  «u  une  partio  qui  ne  prixluit  dm  iM»  «iti    1  . 

on  chef  de  santfi  pour  U  cit6  d«  lir««*  a  1  *^  '   ™*^*^'" 

certaine  maladie  de  .hprRmr  ?!  "®'  *!'*'»»« 

de  dommages.  *  employ^,  pour  #6,000 
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A  cette  action  la  dSfenderesse  fit  une  exception  p6remp- 
toire  de  justification,  dans'  laquelle  elle  admet  les  faits, 
mais  pr6tend  avoir  agi  dans  Tinterfit  publid  et  suivant 
les  devoirs  que  lui  imposait  la  8ant6  du  public.  Que 
I'aote  du  gouvemement  des  Etats-Unis  avait  6t6  trop  pr6- 
cipit6  et  que  lui  seul  etait  responsable.    ' 

La  cause  fut  inscrite  k  Tenqufite  et  m6rite.    L'hono- 

rablejiigeprfsidAut  la  Cour,  ayant  entendu  les  t^moins, 

.  et  rargumeht  lies  avocats  des  parties,  debonta  iiQ^6dia^ 

tement  I'actibn  par  le  jugement  suiviant  :— 

"  La  C^r,  etc!.....T 


't^-^i 


\ 


"  Attendu  que  le  demandenr,  par  sa  declaration,  all^g^e 
qu'ilest  commer9ant  de  chevaux  et  qu'il  en  exporte  un 
grand  nombre  aiix  Etats-TJnis ;  que  le  81  d6cembre  le  doc- 
teui*  Louis  lidberge,  m6decin,  officier  de  8ant6  auBerVice  de 
la  d^fenderesse,  fit  un  rapport  constata^jt  que  la  maladie 
des  chevaux  appel6e  "  glander^  'Jou  "  morve  "  exer9ait  des 
rav^ages  dans  la  cite  de  Montr6al,  avisant  le  bureau  de 
sant6  de  la  cit6,  vti  le  caractere  tr^s-cbntagieux  de  cette 
'  nlaladie  et  le  fait  qu'elle  est  incurable,  de  s'adresser ,  im- 
'  m6diatement  au  gouvernement  f(§d6ral  pour  ol)tenir  i|'au- 
-     torisation  de  prendre  Jes  mesures  ^6ce8saires  pour  enip6- 
r     cher  cette  maladie  de  se  r6pandre ;  que  ce  rapport  fj»t 
\   -publi6  dans  les  journaux  de  cette  ville  et  eut  une  grande 
\  publicity  et  que  la  cons^uence  fut  que  le  departement 
ii  du  tr&orier.  k  Washington,  emit  sur  le  champ  wn  ordre 
prohibant  I'importation  des  chevaux  de  la  cit6  et  du  dis- 
.    ijpct  de  Mqntrfial  aux  Etats-Unis  ;  que  par  suite  de  cette 
,  prohibition  le  commerce  du  demandeur  a  grandement 
sonffert  «t  a  subi  de  grandes  pertes  ;  que  le  dit  rapport 
du^dit  officier  de  sant6  6tait  inexact  et  mal  fond§  et  ne 
repo«iit  sur  aucune  observation  personnelle  dudit  doc- 
teur  Laberge ;  et  conclut,  le  dit  dommage,  k  ce  q^  la  de- 
fendekjsse  soit  «»ndamnee  k  lui  payer  $5,000.00''%e  dotn- 
mages ;  i 

"  Attendu  que  la  dfefenderesse  plaide  en  all6guant,  6n 
J* substance,  quele  dit  rapport  de  son  officier  de  sant6  6tait   , 
g-  :     ^  ^ie»  fojid^,  et  que  les  precautions  qu'elle  a  voulu  prendre 

I      >    f  ^  i:j?<mtre  la  propagation  de  la  susdite  maladie  etaient  justi- 

M'  "■-■■!■,■■■    ■■•^     "'.■    " 
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j!^J^\'-^"'  1"^  ^^  firouvern^ment  amfiricAin  a  en  tort 
de  prohiber,  cotame  il  I'a  fRi*  is™,wx,*  *•       1       ? 

■     daLwct  d«  Mont   .1  i"^te'„t°°Jr  °'"™'" 
de  Montrt.1,  »„  le  vMtable  ««t  des  ohoZ  !?„!!« 
d   to  , lie  fat  bien,6t  revoq„6e.  et  q«'.i„si  ,e  dtZC 

P«  que  le  fa,t  imput*  ait  m  Vum  des  coses  premiires 
et  «k,gn6ee  da  d»mmage,  et  que  le  demaodeSZ 

_^_^C„n,idera»t  qae  Kaction  da  demandew^at  mal  fon- 

2 15  du  Co4e  de  Prbc6dure  Civile."  ' 

fiamarrf  4^  Barnard,  avocats  du  demahdeur  ^ 
Jiouer  Bey,  O.  B.,  avocat  de  la  dfifenderesse'    1 

(J.  J.  B.)  ~^' 
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.  6.jilm  ISSt. 
.        Coram  Gill,  J. 

DINELLE  V.  GAUTHIER,  et  B.  A.  T.  DEMONTfGNY, 

Kecor.der. 

RSglement  de  la  cUi  de  Montreal  concemantles  "mailres  a  ap- 
preiUiM"—Engag4  d,  la  piice—Juridictum. 

Jcg4  :— Qu'une  personne  qui  est "  engagie  "  par  ^crit  A  one  autre  personne 

'    qui  86  qualifie  de  "  bourgioia  ou  maUre,*'   pour  up  an,  pour  travaiTler 

f  -  de  son  metier  aoit  &  I'entreprise,  k  la  pl6ce,  ou  A  la  quantity,  e.  g^  tant 

de  mille,  dgjt  6tre  consid4r^  comme  tombant  sous  I'effet  da  rtgle- 

,       ment  de  la  cit^  de  SA^r^al  eoncemant  les  "  maltres  et  apprentis," 

^t  peut  6tre  l^alement%ondamnto  i  I'amende  et  &  la  priaon  par  le 

Recorder  au  cas  d'abandon^  son  service  iAaa  permission. 

»  Le  Teqn6rant  Dmelle  6t\it  engag6  au  d^fendenr,  par 
acte  notari6,  pour  I'espace  .d'ui^  an.  Dans  cet  acte  le  d6- 
.  fendeur  prend  le  titre  de  "bourgeois"  et  le  requ6rant 
celui  de  "engage."  Ce  dernier  s'obligeait  de  Taire  tous 
les  ouvrages  que  son  bourgeois  lui  donn^rait,  pourvu 
qu'ils  se  rapportent  a  son  metier  de  poseur  de  latter,  si 
raison  de  90  centins  par  mille  briques-.-^Le  requ6rant 
ayant  abandonng  son  ouvrage,  le  defendeur  le  fit  arrfiterif 
devant  le  Recorder  de  la  cit6  de  Montreal  ou  il  fut  con- 
damn^  a  $10.00  ou  un  mois  de  prison.  ,        ;p ,       V      , 

Le  requ6rant  se  pourtut  Tpsit  certiorari.  II  alldgue  dans 
son  i(iffidff\rit  de  circonstance  ^'il  n'etait  qu'un  compa- 
gnpn  travaillant  a  la  piece  k  tant  du  mille  et  n'dtait  rii 
apprentr,  ni  compagnon  engagd  au  mois  ou  k  la  semaid^, 
ni  un  engag6  dan«  le  ^ens  du  reglement.  Que  son  En- 
gagement pour  un  an  n'6tait  qu'.une  pr6f6renc6  qu'il  8'6- 
tait' engage  £i  donner.  au  d§fendeur.  Que  le  seul  recours 
de  ce  .dernier  6tait  une  action  en  dommagepour  violation 
decontrat.  Enfin  que- la  condamnation  de  la  Courdu 
JSecorder  k  un  mois  de  prison  6tait  ill^gale.  Pour  ces^ 
raisons  le  requ6rant  demandait  la  cassation  d*4a  CQlivic- 
tion  obtenue  contre  lui.  .  _,;^v    „  .,/:,^  ;  ':/.. 

Le  ju^ment  suivant  a  maintenu  la  conyibtiou  et  casse 
le  certiorari:  / 

La  Couiyeta 
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6UPERI0B  OQTTRT, 


autre,  .enrSetao^'  ^'^  '"' '™  don.e,li,„es  et 

lap««  ou  rrent«pt-B!'„rK    ',"'"'""  "-"'«'««"•  * 
entrepri„,  sent  pttSi.'      '''»°''<""'«™  --l*  Pi*ce  ou 

jo«« ;         ''  P^app-Pnsonnemert  i.'eicM,„,t  p^  80 

(J.  J.  B.)  <     *  1 
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6  juin  1887. 
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exponas  sUa  auibtisation  pr6alable  de  la  conr  ou  du  jug» 
fit  oanon^r  pour  6tre  vendu  par  le  shfirif  dn  district  d^' 
St-Jean>ux  immeublee  appartenant  aux  dfefendeiirs. 
Ceux-ci  fcnit  uoe  oppositiotf  afin  d'annuler  "invoquant 
entr'aufifs  nkoyens  de  moindre  valeur,  le  fait  que  le  bref 
de^endUitmi  exponas  n'avAit  pas  et6  autoris^  ni  pan  la  cour 
•  ni  par  un  juge;  '  •     '  ■ 

La  demapderesse  contesta  cette  oppMition,  niatit  Sa  W 
ce88it6  d'^ui^e  semblable  autorisation.  \ 

.  Le  jtigewent  suivant  a.admis  ce  principket  a  mairttenu 
__  ,.  lVl>po8ition  des  dfefendeuj^  :----T-7r--™— -^-^^^^r^^-^^ 
'"  La  Cour,  etc. ^;;:  .  .    '  :> 

.  "Attendu.xiueles  d^ferideirirs.^^oppQBent  4  la  saisie; 
»  rente  et  ftdjudication  des  immeuble*  annonc68  en  cette 
cause,  invotii^ant  d'abord  des  motifs  futiles,  mais,  ajoutant 
•  ensuite-  qAe  la  procedure,  de  la  dfemanderesse  est  iil6gale' " 
et  jT^guliere  vu  que  remission  du  ^ref  de  vendUwnV 
exp0has,,en  vertu  duquel  elle  proc^de.  n'at  jamais  6t6  auto- 
rweepar  lacour  oulejuge;      \  »2/' 

.  "Att^du  que  4a  demanderesse  conteste  cette  opposi- 
tion soutenant  iiTie  le  bref  a  j6t4  rfigulierement  Imis  ; 
j^         "'  Considfirant  q^'aux  tenpes  d^s  articles  66§,  662  et  663 
..du.Ccfde4e  Procedure  Ci,vile,  tels  qu'interpret^s  par  la 
•     Co^i^Cdu  Banc^<^e  la  Reine,  siegeanfen  appel,  dans  la 
cause  de  Bissonhilte  ^  Laurent,  rirr6ffularit6  invoqu6e  par 
Ips  d6fendeurs  frappe  la  procedure  de  la  demanderess'e  de 
_,  ■:  nullite;  pj     •      >    ,.,-".  [■.  -^/:  '  ■;  ,' 

;.,  "  Ilenvoi^  la  con^st&tion  de  la  demanderesse  et  main- 

tient  1  opposition  de§  d^fendeurs  .et,  en  cons6<|uence,  leur 
accorde  main  j|«v6e>ie8-  procedure*  faites  en  vertu  du  bref 
de  i;c«^««wf^a5po»as*^mis  en  cette  ^ause,  a  toutes  fins  que 
de  droit  avec  d^peUs  contre  le  demandeur."    '  . . 

Judah,  BrinchaudSr  Bauset,  avocats  de^a  demanderesse! 
Geoffrit>n,>Dorion,  Lafteur  4- J^,  avocats  des  oppo- 
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C^smm  d,  jugeriient-Stdtut  Oe  1883,  46  J^tc/^   e/,    26- 
•J,/'  i^S^'^i  tousles  articles  89, "90  e/  gi,  G  i>  CI        * 

JtJoft:— Que  le  statnt  de  1883  (46  VicL  cJi'  2«^  «„;  .-.       ^  ^    ,       »-  ^ 
oppositipn  4  jagemejit  dans  1^  cluseTDfr  hJ  /       '*  '^^  '^""^  ""« 

0„ve.„desarUc.easJ^:SjrrSte3 

}v^fT  "^^  ?*«»^6«  Par^P-  S.  Ross  ds-qual  ea  leur     ' 
qual^^curateursnomme^spourliq^  / 

^^^^Hurance  ^riculturale  du  Canada,  con^  wSSr    ^ 
^n  recouvrement  de  #200.00,  aant  la  balance  qu^^  ^ 
,^r<Wt  surdix:part8  qu'il  possedait  dans'le  ^I   *  ^ 
de  la  dite  compfagnie:  ^  •  ,v 

Le  defendeur  fuft<x>ndamne  ex  parte  enG6m  Sup6noure   il 
et  lejugement.fut  confirm^  en  revisL  *'   ■     ''Tr-'^^  ^^ 

Le  defendeur  fit  alorsun^i^ppositioh'^'jugime^-i  - 
basant  sur    e^tatut^e  1883  (4^  Vic^Ah.  2^"^^^^!^  T"     ! 

dep^s^e  fiure  une  position  aux  jugeme^tLndSer^  - 
enuB^anslesm^mescasoi  avaiit  iL^at^t  V^' ^  ,  i  • 

lefaireAceuxrendlisenvacance^      '  ,"  pouvait  ^ 

^«d«?nand^ursont^it'unemotidn  demandant lereie^ 
de^^  opposition  ^r  le  Principe <^^,eJugei^S^^ 

o»,  9U  et  91  du  Code  de  f»*ocedttre  Civile.  I'ooDosition  » 
jngement  n^  po«,|it  pas  y  6tre *dmW:       opposition  ^. 

J^P^sition  a  #  rejet^e  pa*  le  jug^ment  suivrfnt  :^ 

qo  ;;.1  ^      ''  '"/^''  "'^****"  ^"«  demaudeurs  ei  dat^du 

mernarfT^^T'^"^""*  ^'  "^'^  ""'  I'bppodtipn  Aj^gt 
ment  par  le  d6fendeur  en  cette  cause  parce  qu^ce  W 
ment  n'est  pas  de  Oeui  qui  peuyent  ,il  ^^^^ 
des  anicles  89,  90  et  91du  Code  de  Pr^ure  OivHe?  ^    t 

rauZ  rTf^!!- .'^°^\^^  ^''"^  dernier  dan,  nna  , 
cauBo  (t^Sos,  V.  hfuU,  par  ia  Cour  du  Banc  de  irReSe. 
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'  8i6geaiit  en  appel,  en  d6olarant  que  la  disposition  du 
statut  de  1888  (46  Vict.,  ch.  26)  qui  ^it  que  toute  partie 
coudamnfie  pour  dfifaVit  de  comparaitre  6u  de  plaider,  soit 
en  terme  soit  eh  vacancy,  pent  se  porirvoir  par  opposition 
k  tel  jugement  en  vertu  des  articles  484  et  suivants  du 
Code  de  Procedure  Civile.  ne«'applique  qu'aux  jug^mehts 
rendus  en  vertu  des  dits  artiol^s  89,  90  et  9l'  du  mdme  - 

"  Consid6tant  que  d'aprds  I'interprfitation  snsditd  le  ju- 
gement rendu  en  cette  cause  n'est  pas  de  ceux  contre  Tes- 
quels  la  pj*rtie  condamn6^  pent  se  pourvoir  par  oppo- 
sition;  ^  V     ^ 

"AccoMe  la 'motion  des  demandetlrs 'et  rejette  et  ren- 
voie  I'opposition  du  dfefendeur  avec  d6pens  distraits,  etc."" 
Atwater  4*  Slackie,  avocats  des  demandeure. 
Pagnuelo,  TaUton^  Omtin,  avopats'du  d6fendeur.     , 
(J.J.  B.) 


Jl    ^' 


(En  Revision.] 


f^  "^  80  aVrillSgt. 

Coram  Johnson,  TASOHEREAtj,  Gill,  JJ.       \    v 

STOREY  ET  AL.  V.  GDILteAULT,  et  Dame  McVEY,  cr§- , 
anciere  cblloqu6e,  LES  DEMANDEURS,  contestants, 
BLACK  ET  AL.,  interven4||ts, 

Opltocation-'Paiemem  par  d^em  solidaire^tgi^figationr- ^ 
'  Pteuve—Aveu.__  '     -^  . 

Jcai:—lo.  (ju'un  d^bitenr  qui  psie  une  detteA  laquelle  il  est  tenu  con-  " 

iointement  et  ■olidairemiant  avecun  autre,  est  de  plein  droit  8ubiog6 
au  crtonder  pay«  contre  oe  dernier  d«bite^^. 
2a  Qn«  dans  oe  cas  I'aveti  du  cr^ancier  pay6  ou  de  son  procuteur  est  suf- 
flsant,  et  est  une  preuve  I^ale  du  paiement  qui  a  op4rt  la  sobro- 
•.gation.  . 

Ia  propTi£t6  sfiisie  et  vendue  par  le  shfirif  de  Montr^l 
en  cette  cause.  avait6t6  originairement  vendue,  ^n  18H 
par  Madame  McVe^,  en  sa  qnalit6  de  tutrice  A  sea  tJ. 


SUPERIOR  OOVRT. 


':\r 


,  •       J89 

A  1  enqu6te  la  seule  preuve  de  ce  nftio«.^*it         *  /•     ^ 
.68  mtervenant«  fnf  iAa  paiement  que  fiten^ 

mtervenants  fireat  valoir  cett/  Znt  *^-    ^     • 

part  de  1.  cr«„ci  JX^^'  P'^'  -■»■»«",»  de-l.    ,^ 

_,  "XaCour;et(^ -^^  r^t    _^ 


1W7. ' 
Sboray 
UailUult. 
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comme  reprfesentant  les  hfiritiers  (Te  Thomas  Logan,  son 
6poux  46c6d6,  est  colloqu^e  pour  le  capital  de  la  partie 
du  prix  l^e  vente  y  mentioiin6  afr(&rant  aui  dits  hferitiere 
en  vertu  des  divers  actes  6nonc6H  dans  cepte  collocation, 
et  pour  cinq  ann6es  d'arr6rages  (TintCTdt  accrus  sur  ce 
prix  de  vente,  formant  les  dites  cinq  abn^^ies,  uue  somme 
de$428.7&; 
"  Consid6rant  que  les  dits  dtjmandeurs  Hollis  Shorey 
^^etrel.  out  contest6  cette  collocation  quant  aux  intferfets 
seulement,  qu'ils  alleguent  avoir  At6  pay6s  jus^u'au  pre- 
mier de  mai  1882,  ajontant  qu'auQun  int6r6t  n'a  pu  ac- 
croitre  aprds  la  vente  par  decret ; 

"Consid6rant  que  John  efe  Henderson  Black,  les  inter- 
venants  en  cette  cause,  alldguent  qu'ils.  tsont  crfcanciers 
du  dfefendeur  Guilbault  pour  lui  avoir' vendu  le  m6me 
immeuble,  le  seize  avril  1870,' Aj  la  charge  p^r  lui  de  paytff 
k  la  dite  Dame  E.  McVey  e8-qualit6,  la  somme  capitale  de 
$1,225  et  les  int6r6ts ; 

"  Consid^rant  que  dans  leur  interventi(|n,  et  leurs  moyens 
d'intervention,  les  intervenants  admetifpt  que  les  dits 
interfits  ont,  en  effet,  6te  payes,  mais./outiennent  qiie 
cent  cinqytite  piastres  de  ces  intdrdts  fet  6t6  payfis  par 
'''''«««'*  1*  '%ne  E.  McVey,  6s-qualite,  dont  la  er6ance  hy- 
ppthecaire  et  privil6gi6e  primait  la  leur ;     /  1       '  _^ 

"Considerant  que  les  demandeui-s  ont  icon test6  lare-t 
alit6-  de  cje vpaiement  par  les  intervenants,  ^t  le  dr6it •  de 
ces  derniers  k  la  subrogation  legale  ;  A^j  -;;.-•  '  f 

^  "Gdtasid^rant  que  le«  dits  inter ve3ant8  ont  tent6  de*- 
'pronver  par  t6moins  seulement  le  pailment  des  dits  int6- 
tHb,  que  les  demande'urs  contestants  ont  fait;  objection  a 
cette  preuve;  et  qu'elle  ^st  illegale ;  '  '  ^ 
V  ,"  Qon^id6ran^'  que  les  dits'  intervenants  n 'ont  pas  fait 
la  preuve  qu'ils  auraient  du  faire  par  des  documents  ecrits 
qu'ils  auraient  du  produire  k  I'appui  de  leurs  pr6ten- 
tio|is;  - 

"Maintient  la  contestation  d^  la  dite  intervention,  et 
renvoie  la  demande  des  intpr^venants  comme  mal  fond6e 
en  faits,  avec  d6pens  distraits,  etc."      •  * 

Les  intervenahts  inscrivirent  cr  jnjarfti 


Amdrit6s  cit6ejB"au  factum  d^s  intervenants  ^-cTo 


ar- 


,1  ' 
j 
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'■ 

^•--■■■■■;J:,-    ; 
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in 


ticle  1166;  III  Larombiere,  pp.  808,  840,  No.  48  ;  0.  P.  0. 
article  741 ;  Marcad6,  p.  66,  article  1,828,  part.  III.  - 

La  Oour  de  Revision  a  renversfe  le  susdit  juffement  et  a 
luaintenu  rintervention  comme  suit  :— 

"La  Oour,  etc....;.     '  .       '  '^.  *  . 

"  Con8|46rant  que  los  inforvenaiits  ont  6t»bli  par  la 
raeiUeurtf  preuve  posaible.  sa voir,  par  lea  admissions  de 
1  agent  ou  mandatairo  diiment  autoris^  de  la  cr6anci4re 
colloqu6e.  Dame  Elizabeth  McVey  ^s-qualitfi,  que  ce  sont ' 
eux  (1^8  fiitemuants)  qui  out  pay^-A  la  dite  cr6tfnciire,  A  - 
1  acquit  du  d6fendeur,  la  sorame  de  $150.07  pour  intfeffits  " 
accrup  depuis  le  10  avril  1879  jusqu'd  la  dat^  de  la  vente 
judiciaire  op6r6e  en  cette  cause,  savoir,  le  14  juiUet  1881  • 
"GonsidC-rant  qu«  le  fait  du  paiement  6tant  admjs  de 
part  et  d'autre,  il  6tait  loisiWe  aux  intwvenants  de  prou- ' 
ver,  ainsi  qu'ils  I'ont  fait,  que  ce  paiement  avait  6t^  effec- 
tu6  par  eux ;  que  I'admission  de  la  crfianci^re  4  cet  e^t 
6tait  la  meilleure  preuve  po^ibK^t  6tait  autorisW  par" 
1  article  741  du  Code  deProcedure  *  -t 

"  Con8id6rant  qu'en^ectuant  ce  paiement  lea  Jnterve- 
nants  ont  6t6  de  plein  droit  subrojffis.  auxldroits  d^  la 
diiecr6anci6re.colloqu6e,  vu  Particle  1156  du  Gode  Civil' 
m  et  ont  droit  d'6tre  colloqufcs  k  sa  place  jusqu'A  con- 
currence de  la  d(te  somme  de  #150.07  ;  ' 
"    "'Con^derant  que  dans  le.  jugement  de  la  Cour  de  pre-     ' 
jniere  Instance,  qui  a  maintetfu  la  contestation  des  ae- 
manjleurs  et  renvoy6 1'intervention  des  intervenants  comme 
raal  iond6e  en  fait,  il  y  a  erreur ; 

^  '•  Infirme  le  dit  jugement  et  rendant  celui  quiati^ait 
du  6tre  rendu,  rejette  la  contestatioif  des  demSlTeurs 
raamtient  la- contestation  des  intervfenants,  et  ordonne  ' 
que  le  projet  de  distribution  pr6par6  en  cette  cause  soit 
m\>difi6  de  maniere  k  colloquer  les  dits  intervenants  poux 

la  dite  somme  de  1160.07,  au  lieu  et  place  de  kdite-Dame 
Elizabeth  McVey,  es-qualite,  avec  dfepens  contte  les  dits 
demand^urs,  tant  en  Cour  Sup6rieure  qu'en  revision  dis^     " 
traits,  etc."  ,.  .  .'  ; 

Geofffion,  Dorion,  Lq/leur  4.  -Rinfret,  aVocats  des  interve- 
uauts. ,,       '.■..'■.    .    '.       :    '  '  '    "     ' ..  ■     '     •  '"  .  .  ■  ' . . 

iJoAfirteon,  F/eci  4.  Fo/ttwicr,  avocats  des  contestants     '       '    - 
(J.  J.  r)    , 
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CbraiH  JettI,  J 

^  DUNBAR  ET  AL.  V.  ALMOHR.  .     * 

Jugement  remlu  d  f  Granger— .Prescn,,tu)n~-D4n6gatum~^ 
Documents  atUhentiques. 

Juoii-la  Q«.  danrnne  .<iti«n  ,H,..r  r«nd«,  ex<5«itoli«  un  jngement 
rendu  mirbilet  pro.niMoire.lanB  un  ,«y,  6i«Bger,Je  d^fendeur  no 
peut  oppoMF  la  pra«;ription  do  oinq  «nfl.  \ 


isfiiha: 


I-?. 


.   A>.  Qu  uno  •Implo  d<Jn«K»tion  du  Jugoment  rendu  ot  do,  fah«  y  coiitenHj. 

o«tn»llo  etnon  avonuo,  te  d^fondour  doit  pro.*dor  coatre  lo  iu«. 

mont  commo  la  loi  l'li«Ur,uo  pour  loa  pid.«<i  •uthentiquoH. 

Lea  demanddurs  allegtient  dans  leur  declaration  que  le 

14  marp  1878,  ils  anraient  obtenu  jhgeraent  devant  la 

.  Cour  Sup6rieure  de  la  province^  de  la  Nouvelle-Ecosse 

sur  billet  promi889ire,  pour  $191.02  ;  que  les  frais  dn  dit 

iugement  8'6l6vent  k  $24.87,  d4  sorte  qu'il  leur  est  d6 

$216.89  par  le  dfifendeur,  pour  laquelle  gomme  il  demaude 

,   jugement.  —  —  -r 

Le  dfifendeur  contesta  cette  action,  niant  toutes  les  all6-* ' 
gations  du  demandeur;  il  all6gua  que  le  dit  jugement. 
sil  existait,  n'avait  pas  6t6  valablement  lirononcfi  etii'a- 
v«it  aucune  valeur  dans  cett6  province  ;  qu'il  n'avait  pas 
6t6  assign^  et  ne  demeurait  pas  k  la  Nouvelle-Ecosse  au 
,   temps  oule  jugement  avait  6t6  prononc6s  que  le  dit  billet 
qui  aurait  fait  la  base  du  dit  jugement,  s'il  a  jamais  existfi, 
est  depuis  longtemps  presorit,  le  d6fendeur  ayant  depuis 
r6sid6  plus  quo  cinq  ans  dans  la  province  de  Qu6bec. 
L'actio^  a  6t6  maintenue  par  le  jugement  suivant  — 
"La  Cour,  etc......  '  >'  ^ 

Attendu  que  les  demandeurs  se  pour\roient  contre  le 
d6fendeur  en  vertu  d'un  jugement  rendu  contre  ce  dernier 
le  14  mars  1878,  par  la  COur  Sup6rieure  de  la  Nouvelle- 
^osse,  et  le  condamnant  A  leur  payer  une  somme  de 
$191.02,  montant  d'un  billet  promissoire  du  d6fendeur  en 
leur  faveur  et  du  protdt  d'icelui,  et  une  autre  somme  de 
124.37  pour  frais  encourus  sur  le  dit  jugement,  formant 
une  somme  total©  de  $215.B9  ; 

."Attendu  que  le  d6fendeur  conteste  cette  demande, 
niftkl  Ju  dotlo,  niaut  1«  jagemettt  invoqufi  et  disant  que^ 


■m 
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I'M  «xl.te.  il  n'^  aucuno  valeur.en  itte  province,  niant 
aycr  6t6  a«H.gn6  A  Halifax  o«  il  ne  demeurait   paa  eX 

•lest  pre^rit  depai«  plua.de  cinq  ane.  le  dit  dfifendenr 

■       d  "/"'?^»  *l"^  '*  demandei^ri  ont  prodnit  an  «,ulien 

Conr ir""^"  TV"*^"  dn^ditlngement  rendn  par  la 
Cour  Snp6rie«re  de  la  Nonvelle-Ecowe  revdtne  de  la  si- 

1  instance  ou  ,1  a  6t6  rendn.  et  dn  «ce.a  de  ].  dite  Conr . 
qnece  docnment  fait  prenve  p^  facie  de  son  contenn.' 

lions  r6gl6e8  par  la  loi.^savoir.  ayec  accompagnement ^'nn 

d6n6gat.on  rendra.t  i^^cessAire  ponr  faire  la  prenve  dn 
docnment  cont^eat6 ;  qn'ancnn  tel  cantionnement  nWrn- 
pagae  le  plaidoyer  dn  d6fendenr,  et  qne  la  d6n6gatioii  ^ 
pure  et  simple  dn  dit  jhgement  par  le  dfifendenrlat  ea 
consfatZ"''  '*''  «ff«Vl6»»l  q««»»t  ««  faita  qni  y  sont 

-n>Ii^?  ^"""^^  ^^^^  ^^  ^^«  ^»^"  ^  »'»rticle  H6  dn 
06dedeProc6dnre  Civile;  '  •     #      ""  ^ 

"  Attendn  nfianmoins  qne  le  d6^ndenr  inv^ne  nne 
prescription  qni  anrait  pn  conrirdepnis  le  dit  jngement. 
et  qn  il  importe  d'adjnger  snr  les  conclnsionsVarL  pri^ 
868  dece  chef;  ^^       ,  .  »»*»  pn 

"  ^«««d6rant  qn'il  n'exiite  pas  dans  la  loi-dn  paya  de 
prescription^de  cinq  ans  contre  nn  jngement  et  qne  I'ex-    ~ 
beption  dn  d6fendenr  est  par  snite  mal  fond6e  ; 

Renvoie  la  dite  exception  et  dfcfense.dn  dfifendenr  et 
LTsqT'  ^Jri!'  *"  ^«°»«»denrs  la  dite  somme  de 
1215.89  «yecint6r6t  snr  1191.02  A  compter  dn  14  ma« 

tion  et  les  d6pens  distraits,  etc."  *  - 

de^'  ^^"'^^  4-  ^fti^i/erv  avocats  des  demMi- 

^^Vm^^  «$•  S<^7«I»,  avocats  dn  dfifendenr  ' 
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EXCHANGE  BANK  V.  Dam#YauZON. 
'  #  ^^^J>*<^*ciaire  d'mmeul,le-^An$nmm^Efrmr^Frui», 

Jqni :— lo.  Qn'll  y  «  nrie  wrnuir  mim««mmentjjU-»vo  jioar  Wrr  inAintenlr 

lino  (>|>|i<Miiti<)ii  nllii  d'ttniiulMr  A  uno  aiiiai^x«<utioii  d'on  imiiieuhle 

lomqiM,  k»  aiinoiicM  <iii  •h^rif  pour  l«  ionte  Judicial^  da  wa  Im- 

ni«ubl«  l«  a<ier»»lmit  <;oinmo  aysnt  lOrluirBi  tie  Bupwrflde,  Undia 

q«'«n  i^HliM  il  en  a  lUft,  _    \ 

2a.  Quo  tmUt-fola  lnr».iu«  lo  mhInI  a  ou  i-onnniMAnne  dn  c«ite  iri^ulariU^ 

1.   ,  '•*^  '•  w)inmomTem«nt,  n'«n  u  pHJS  avert!  hiHli^rifen  teiii|>H  uHI«s«|oni 

qn'il  piHivait  falre,  nmiM.  an  rontrglm,  a  attendu  A  \%  veille  d«  1« 

vonU»  iKtiir  falre  itn«  opiMMition,  il  deVr»  liayer  lea  fniia  du  l«  mil^ 

At  d«  ropixmition  jusqu'A  1»  date  do  1*  ountuiltatioii  da  <)«tt«  danildre 

.■    (Ntr  le  ■umiaaant        '■    -W.-  / 

Les  fails  sbnt  tres-uimples  et  appar»igient  snfflsam- 
ment,  ainsi  quo  la  conteBtutiou  liC'e,  daus  le  jugement  stti- 
vant:-Y-":-  ■  ^^^     -■■  ■■    ■  ■   ■"-  '       _- ,  .--.^.  -__,.    -^-^ 

•    "LaCour,  etc ^ 

"  Attendu  que  la  d^i'enderesse  s'opposo  A  la  vente  d»' 
I'immeuble  saisi  en  cette  <au8e,  A  raison  de  rmBuftsaiito 
de  oontenance  donu6e  audit  immeuble  dans  le  proces- 
verbal  d«  saisie  et  I'anilonce  de  vente,  le  dit  immeuble 
ayant  une  superficie  de  196  acres  taudis  que  I'annonce  ne 
lui  en  donne  que  108;  -, 

"  Attendu  que  I'erreur  alllgu^e  p^r  la  dfifenderesse  est 
Drouvw  et  qu'il  lui  en  r^sulterait  pr6judice  s'il  6tait  passe 
dutre  A  la  vente  sans  rectifier  cette  designation  ; 
>^*  Attendu  que  la  demanderesse  a,  en  consequence,  cos- 
teste  mal  k  propos  1^  dite  opposition ;  ''■: 

"  Attendu  nSanmoins  qu'il  est  prouvfe  que  le  sherif  a 

interpell6  la  d61enderesse  et  I'a  requise  avant  la  saisie  de 

lui  donner  la  designation  du  dit  immeuble,  ce  qn'ellea 

'declare  ne  pouvoir  faire,  et  qu'en  consequence  cette  dfisi- 

^gnationa  du  etre  obtenue  par  le  dit  sMrif  aux  risqueiL::^ 

etipdrils  de  la  d6fenderesse ;  »? ,  ■ 

"  Attendu  qu'il  appert  au  dossier  que  cette  saisie  a  eu 
lieu  le  28  jnin  1884,  et  qn'elle  a  6t6  signififee  A  la  d6fen- 
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«ntre  U  oontenance  aiinoiic6e  et 
»mmeubl«  «aiMi,  Je,  f^^j,  ^^^.^ 

'  opposition  doivent  retomber 
sante'; 

;;  Vu  I'artiole  esV  du  Code  do  rr, 

Attendu  que  I'ttffidavit  au  ba« 

r»"er  et  auffisant ;  f     7 

"Ronvoio  la  contestation  de  U  rt«t«.«^ 
tient  I'opposition  de  la  dTfendVll  erfr"" '/ "'^'"^ 
lui  donne  main-levfie  de  1*  .!?!!'         "  ««ns6quenoft. 
la  d6fenderesse  oppt.fnte  ZT  ™t  '"■ "  '^'P^""  ^«»*'^' 
Po«itionJu8qu'/ja  dl  i!  ?    "«.•■ '"  """*'  ^»«  ""^  l'«P- 

dicelle  pirrdeiiandlt  ellnT  "' '"^  '-""*"*'^*^^" 
aox  dfepens  sur  cetto^cr^;  ?•   '**"***"»«  ««««  dernidrej 

producLn  d'ioeiriTetlrd'est^^^^^^^  ?.  '  ^"T^"  4^ 
tlon  est  »ccord6e,  etc  "  "'•qnel"  dtpens  dietrnc-i 

WM-  ^«A,  .v<«^.  a.  I'oppownte. 

Jr^"'  '"*"  *  '^'™'»«*.  --at.  de  i.  „„ 
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.      27  juin  ISBI: 
Chram  Jett£,  J. 
LA  CIT£  D^l  MONTREAL  V.  BRONNSDON.  - 

Vsufruitier-^  Taxes  jHunicipales —  Donation —  Clause^  dHnsaisis- 

.  sabilUi — Vente  judidaire.  / 

.'■■.,  *--  ■       ' 

Juoi:— lo.  ^ue  les  taxes  muhicipa'es  et  autres  impositions  publiques 

sont  &  la  charge  de  rusufraitier. 
2a  Qu'un  donateuf  ne  peui,  par  une  clatise  d'in8aisiB8abi|it^,  soustraire 
-^      lea  biens  donn^  aux  charges  et  comribiitions  imiios^ds  dans  I'int^- 
rdt  poblioi^et  que /nalgrScette  clause.  d'insaisiBsabilit^  les  biens  qui 
y  sont  Bujets  peuvent  £tre  vendus  pour  taxes  municipales. 

La  demanderesse  ayant  obtenu  un  jugement,  le  18  mai 
1885,  pour  $330.7Y,  pour  taxes  municipales  contre-led6- 
fendeur,  fit  saisir,  par  le  shSrif ,  de  Montreal,  et  aunoncei' 
potB*  £tre  vendu  judiciairement  rusufruit  des  deux  im- 
meubles  tax^B  et  appartenant  au  defendeur. 

Ce  deniier  fit  une  oi)po8itioii  afin  d'aunuler  all6guant 
qu'il  teuait  le  dit  usufruit  du  testament  de  son  pere,  et 
qu'tine  clause  de  ce  testament  declarait  le  dit  usufruili 
incessible  et  insaisissable  et  donn^  a  titre  d'aliments,  ce 
qui  en  rendait.la  saisie  nulle,  la  c/reance  du  saisissant 
n'6taut  pas  pour  aliment. 

La  cit6  de  Montreal  contesta  cette  opposition,  pr6ten- 
dant  que  comme  nsufruitier,  Popposant^tait  tenu  au  paie- 
raent  des  taxes  itaunicipales,  et  que  I'exemption  de  saisie 
qu'invoque  I'opposant  n'avait  pas  d'application  conti^la 
perception  des  taxes  municipales?     **       '  it 

Le  jugement  a  maintenn  la  cantestation  comme  suit : 

"LaCour,  etc ^ 

"Attendu- que  la  saisie  en  cette  cause  porte  sur  I'usUf 
"  fruit  de  9^rtains  biens  immeubles  dont  la  jouissaii6e  a^^e 
16gu6e  au  d6fendeur  avec  clause  d'insaisissabilit^  et  a 
titre  d'aliments,et  que  le  dit  d6fendeur  invoquant  cc^te 
insaisissabilit^  s'oppose  a  la  vente  de  son  dit  usufruit  ; 
~  '"  Attendu  qtt'il  appert  au  dossier  que  la  condamnation 
dont  la  demanderesse  poursuit  I'elebution  dans  I'^pece  a 
€t6  prononc6e'pour  des  charges  et  cotisations  impos6es 
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et  pendant  MditejoniMance;  ■■  uepnis 

"  Attendu  qn'en  principe  Vnmtmit  est  tenn  des  contri- 

-.'.'„"'."'^'^'"'''"«**''»"lnC<fleW-    X     :  N 

r.  a  DeLorimier,  avock  de  I'opposant. 
P.  a»yfe,  avocat  de  la  contestante. 

(j.  J.  B.)    - 


1887.  ' 

Oittf  de 
HontMal 

Y. 

Bronnadon. 


H  •  16  avril  188? 

.  ;  Coram  TA8CSEBiEA.V,  J. 

:     Ex  parte  UMOTHB.  es  qnal.,  requ^ant.  .       ,  ' 
Successwn  vaeante-Cwateur^Vente  des  biens^Formmis. 

•     imperative,,  et  sous  aucunrcTr'n^r^  3^?"  ?""***•  ''f 
requite  en  pemettro  la  vrinte.        '**"'* '®J"8«  °« !»«»»"  «wple 

uT     I.  ?■  *'  ^""™  ^»*8;  prtseata  4  nn  jnge  d° 

crtlTR'"'l^Sf  """*'"  ^"»  dit^' accession  va- 
-Z^  J"'"  '***■  ^''■''^""'  »»  "omaation  tons  le.  ' 
biens  menb  e.  appartenwit  4  cette  sncceaiion  ardent  Z 
ventojudlo.a,rem«,{  enr  saisie-eiWtion  fqpe  S,  U 
avait  dSconvert  d'antrea  biens,  savoir,  ™riiS  dn 
gonvernemenf  d'Ottawa  pour  nn'  an,  ^"1.^^,11 
certama  boi.  d^rrie„  dans  ^.  ^.^.AT^  .  l^..^^^ 
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•  1887. 
Ex  parte 
Lumothe. 


/"", 


r 


rendre  cette  licence  ;  et  concluait  h  ce  qu'il  fut  antorisg  k 
faire  telle  rente  en  suiyant  les  formalities  irapos^es  par  le 
statut  pour  la  vente  de  semblable  .licence. 

L'honorable  juge  refusa  cette  requite  ^ans  les  termeq 
suivants:-^    ,.^     ,^    -,        ■ ,'  '      \  ■ 

"Ayant  entendu  le  requ6rant  es-qualit6,  etc,  ^ 

7ousiderant  que  les  pouvoirs  et  devoirs  des  curateurs 

^/successions  vacautes,  relatiA'^ement  k  Talienatiou  des 
_|w  meubles  et  imno^tibles  des  dites  successions  sont 
•^d?fifai5)^#trac68  aux  artfciek  686,  688,  6t4  et  6t5  du  Code 
CrdlTet  aux  articles  l^i  et  1335  du  Code  de  Procedure  ; 

"Et  cofisid^rant  que  I'autorisation  demandee,  si  elle 
est  necessaire,  n^  peut  6tre  accord6eque'  suivant  les  for- 
malites  exig6es  |f>ar  I'article  1385  du  dit  Code  de  Proce- 
dure, et  que  si  elle  n'est  pas  ndcessure  dans  I'espece,  il 
n'y  a  pas  lieu  de  la  demander  si  cette  Cour  ou  a  Fun  des 
juges  d'icelle ;  ,  ."        <, 

"Nous,  juge  sous8ign6,  rejetons  la  dite  requite." 

Sudah^Branchaud  8f  Bauset^  avocats  du  requlrant. 


.   .  July  16,1 

Coram  Davidsc^  J.       ^        J^-. 

D.  L.  McDOUGALL  v.  JOHN  McDOUGALL  et  aL., 

^•^'      .AND 

/        ,  ROBERT  MUNRO.  .         , 

(Provisional  guardian)  t 


D.  L.  McDOUaALL, 

{Petitioner). 

'    V  Abandonment  of  Property — Appoi'tjimmt'  of  Provisional 

Guardian. 

Hbld  :-iI.  That  the  profisiohal  guafdiin  appbirited  toproiwrty  judiciariy ' 
i^andoned  must  be  resident  within  the  Province  Of  Quebec,  (*) 

*  8ee  Baie  v.  iMng,  9  Leg.  News,  p.  393,  for  decision  of  Superior  Couij;- 
Ottawa,  Wurtel»  J.|  to  the  bbujo  offooti  = 
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;    ment  Jy  be  set  S,     "'**"  "'*''«  <''«'*'*«"  ferally,  hi. . 


149 


;he 
ippoinU 


pro-, 


Davidson,  J. 

This  case  arises  out  of  those  tmini^a    e         /  ^ 
law  which^ave  reference  fn  ^    ^  °^  ''"'  P^^^i^^cial 
and  a  J^entT  T  *b^donment  of  pr*>perty 

Upon,  the  demarid  of  Duncan  T   TiTTk        *.  •- 

Prothonotory,  «.  The  /s^^  '««.  'ha 

It  IS  now,  sought  to  secure  a  cahcellatioJ^^f  .k- 
-  Pon^andthereplac^eu*  of  £^^^^ 

money  drawn  by  him  from  thl  K  '^  '  *^**  ^  Pf   ' 

doned  the  partners^  n  1885  '  ^^''^  ^^  '^'^' 

he  is  personally  Se  folf  ^'^/T'^"*^'^^^ '  «»d  ^t  ■ 
debts.  ^■?*r^"^^°*«V  the  eating  ^ 

These  pretention8:ard  strongly  resisted  «,.  *k 
Munro,  and  ajffidavits  and  cfuntlr  «ffl^    \   ^  "^^"^ 

filMg  of  tho  ...f^w....-  .u'"^'  •     I°"°»d.«tely  after  the 
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"  most  interested  creditors  as  far  ad  poeiible,  who  either 
"  personally  or  by  a  person  -whom  he  delegates  for  that 
"  purpose,  takes  immediate  possession  of  all  the  property 
♦'  liable  to  seiziy;e  and  the  books  of  account  of  the  debtcf." 

In  the  absence,  says  the  respondent,  of  any  sjpecial 
revisory  power  being  enacted  in  favor  of.-ihe  Court  or  its 
judges,  the  Prothonotary  is  .master  and  his  decision  is 
final.  To  support  thiis  view,  different  articlei?  of  the  Code 
of  Pfocedum  are  referred  to,  which,  in  specific  terms, 
create  rights  of  appeal' in  relation  to  specific  powers  glren 
c  to  theie  Prothonotary.  In  turn,  the  ^titioner's  counsel 
rely  on  articles  1889  and  C\  S.  L*.  C.  cAp.  78,  sec.  4.  Beyond 
the  enunciatien  of  what  appears  to  me  to  be  a  fairly 
recognisable  principle,  Art.  1339  does  not  run  as  a  mat- 
ter of  authority  beyond  the  third  part  of  the  cbde  in 
which  it  fs  found  and  to  whi^h  it  refers.  But  the  sta- 
tute in  tnb  very  constitution  of  this  court,  gives  to  it  and 
its  Judges  a  superintending  and  reforming  power  which 
surely  extends  ^to  the  acts  of  its  officers.  ■ 
aiHt-  B6ique  'does  not  d^ny  that  a  provisional  guardian 
niay  bV  dismissed  for  misconduct  and  re{>laced,  but  he 
disputes  the  right  pf  a  judge  to  question  the  propriety  of 
tlH'  discretion  exercised  by  »the  Prothonptary.  I  can- 
not at  the  moment  recall  any  instance  in  which  the  exer- 
ciseof  any  judicial  or  quasi-judicial  authority  delegated 
to  the  Prothonotary  is  not  subject  to  the  controlling,  revis- 
ing and  cancelling  powers  of  this  Court  or  its  Judgesi       * 

The  provisional  guardian  is.  my  officer  and  not  the 
Prothonotary 's,4nd  is  subject  to  my  jurisdiction  and  not  to 
his.  If  I  can  dismiss  and  replace  for  misconduct,  by  virtue 
of  my  judicial  authority,  equally  does  the. right  belong 
to  me,  were  it  to  be  sh^wn  that  a  person  wholly  unfitted 
or  wanting  in  prot)er  qualification  for  the  position  "of 
guardian  had  been  name^  to  that  office.  I  am  not 
deprived  ofj^  my  right  of  appointment  o^  of  any  other 
authority  by  the  terms  of  this  article,  and  I  am  clearly 
of  opinion  that  this  petition  is^well  laid  so  far  as  its  right 
to  a  legal  existence  is  concerned. 

Up6n  the  facts  I  am  also  with  the  petitioner,  and  I » 
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PT^i^e  to  cancel  thft^ppoiu^ent  oC  Munro.  Wnd  ta  name       i«7. 

thTr«t!^  ^^t^  "^'^^  '^"^  provisional  guardian  to  McDou^u 
tniB  estate.  TJiis  reversing  order  would  'not  be  justified*  McpJi..n. 
were  jt  the  result  ofa  simple  dk^^ 

mr  r'^d'"'''""'*  ""''^  my>scretion.    Something       " 
TJc^lT^"^"''  '"'*'"^"  ^^  ^  PVfe^«»^«"  ^  between   . 
^J^^f' """"*!?'    I^j^nsW^rto^  the  complaint   ^ 
•      ^«iW  *  "on-resident,  it  \b  urgW  that  hetis  a  res- 

^    '  CeZ^T^"^'  ^''  ^'^4*^  *«  **k«  possession^ 

Have  domiciles  m  this  province.!'  V^' 

evP„l7^**^''S^'y5*^'  bon^  as''dr.wn.  but  in  any  , 

event  I  a^  unable  to  believe  th^  financial  standing  or  a  ' 

ion  Which  i^^afforded  \>y  having  the  officers  of  this  Court; 
ILmTk"^     ?f^''*y'  ^i*bin  its  jurisdiction.    ThW 
•       a!flr^'**'''''\^*'^^*^^^*belimit-swhe^ 

that  M  -r  ■  ^''  i^tbis  belief  shaken  by  the  fact 
t^t  Munro  has  named  local  dele^Stes.  What  if  he  had 
chosen  one  or  two  ger^l^n.also  Resident  in  Scotland,  to 
..  ake  possession  m  hi^ behalf  ?  Bon<lsmen  for  costs,  cura- 
tors,  and  other  like  app6intee»  have  tt>  submit  to  this  doc 

Mnn?'  r  ^r"  "°  '^""^^  "&^*«  <^  exemption. 

-Munro 8  position,^,  regards  the  estate,  also  creates  a 

rr  r^'^"^-  ^^'^  P^^^*^^^  ,a8^ditor  is  Wely 
challenged.  It  is  asseH^d  that  he  will  have  to  account  tl 
the  estate,  and  that  he  is  moreover  liable  to  an  extent 
not  stated  for  existing  debts.  •  »"  exient 

«ilt'-  '"  controversy's  to  th$^;i>retensidn8.  An  as- 
tZo/th'^'^ti^'^'"'^^  ^"  an  interest  advehe  to' 
M  L  M  A  fo?''^  ^"^y  '^  the  cyedito4  ^o;  parte  Candy,^ 
•i  t^l^i  1  «"  't  '^  fr^^  PartiPr^he  estate"^' 
whf^l  Kr  .  ^^^  ''^*  '"'•  ^"P'  2»5  •>  jf  «  person 
who  IS  liable  to  account  to  the  bankrupt's  estate  be  the 
only  one  wjio  has  proved  ^and  elect  hLe^^  1.;^^^ 
Gnmsdaie,  28  L.  T.  Rep.  20t.  e^  "-    ^  ■ 

iess  in  4he  case  of  a  provisid&al  guardian,  thanin  that  of  ^ 
.acurator.    The  former's  rights  and  d^tie^  .1th 
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WW.;    Uy*  wr^t  altogether/those  of^onservation.   He  acqi 
TdS   T^  '^^  IH^eseion  of  pjpers,  vouchers  and  docui 
•"'V  of  p^bly  mdmeritous  ^portance  to  the  conlrl' 
^  I  betwi^him  and  the  errors.    In  a  case  \fhere  ■^H(»l^^^ 
v;|l  broad^^estions  arp  we  %e  toldeal  not  so  Aiuch  fiS;^ 
^    :i?|the  t^J^ctabili^  or  resjAsibil  tj^oA  palculal^-^  ^^ 
^ti:;;^'|?jttm6e;iiyn  the  ptesent  in%nc6.    li^M%,er  b^m^' 
I^ty  0^4  Ju<^e  to  en4eaWjo\la3;Sn  B.h^  tu\^, 

lejtiug  W  creditoff  p«sj^Bi«fe«l''4y 
ofi  and  rec^tjes,  W^^*og%i 
■pjrWion  of  opinifiS;!  i!^6«B^«a^  " 
|0  the  management  pf  their,     v 

laamed  guardian,  "it  i^fi  the 
e  be  I  at  once  vested"  wj^O^'po^ 

■  %?<»w|ft,9i  thft,  uou^ireddence  of.Muni'o  ;  of  his  lid'^rse 
rV^^H!-!^lte*  *^«Vi»^^al  body  of  creditors  :  hi?'  perkily.  < 
^    ^Ji^ij^in^  ai^cfcountiHig  ,party  to  the  estate,  aii4/bft&^  ' 

lilJigious^acJcs  with  w^Hjci  he  is  threat^ed,  I.disj^ace 

h  '^^^^^^-'^  provibional'gjdardianahip  and  name  Ji^s 

'S^^^^bfertefpn.    He  is  ^eredijot-l'dr  |7^jW).00,  the  petitibiieVis 

,^t  ^^th^r for  '|20,00p«  ioid  £J»e  ajpinjtmimt  receives  the  sup- 

''.  jFf??*of  We  general  y^  Hfe  ^ualific^ 

^     tijji^s  fre  Imdoubte^i  ihis  ,i>osition  «8/  a  cr^ditdr  ^ttililJ- 

f^'^:-i :lftt«0d- ■■  Costs, to. Petitionel.      ^.  '■      J  ,,\.:  '  ■,/  '^^^  ,.Mi>-v' 

!  ';!  W^^ujfte  iSc  McGaun  foriiProvisional' guardian.  '  <  '    ^       . 

'•    /:■■'•':   »:/.    -^..v!   «^  :..(J.  K-)       .     ■.  :..■,-'     ■■■^4::-~ '.  ■...■-      :    {r^^H:      . 
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'  ^  /  ^  '      Jnne  28;  1887. 

Onftam  Mathieu,  J. 

AND  PLUMMER  ET  Ar    ult  ^^^"^^^tion, 

PAW.  peti^;::  ^-;  ^^-~ ;  a..^. 

^  ^  i^-iVi/«o«  under  LujuMation  Act  of  1 882 

tympany  be  orderei  rSr  «  ^  ^^^.^l'^^^^^  ^^  *»^« 
coal  which  he  claimed  belonjd  to ht  ""^^'"'^Vl^^^^^^ 
the  possession  of  the  said  1^^  W  ,  '  *"^  '*^''**  ^'^  »^ 
»  balance'of  the  price  of  s'idloalTii?  ^^^^  *'  '^"^  *'^- 
tested   by  the   liquidator      rdafl'-''°". ^"''""^• 

Iheprothonotarv  in  taTmn.+i,  """costs. 

■  T-iii  of  CO,.,,  a,«„L;:drpteSt"'''  ""r^'  \ 

/revendication  and  th„  .-„.   P'°"'™"'8»  ««  "n  action  in    V 
MtaMh^^^^^^^^^^^^^  atto™,. 

no  tariff  was  fr»™Il  Mmlnary  nature,  and  that  as 

only  fees  which  1^,11^5^""  P"*™"'  ■""*  ">««  'he 
•  said  tariff  —  l&l5®?r  ^WWi^ff  items.,  of  the 
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41.  For  all  pi^eq^ij^         ,    ,    ,  , 

Hion  ^  the  pro^  iiefeed       *   t  ^  "^^^^""T^'^,,  '^ 

ahown,  but,  without  enao6tfl     TV.  :«     '       .^  •      V  *#*     ^     '  > 


atS^r:;?£J:,tT^""-^^^^      •    •    To:  each 
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of  ATtttBU,  J.,  gran.tpd  the  petition  to  revise,  sustaining 
^h|e  peti^iotier'fl  pretensione,  and  holding  that  the  items  41 
%fid  42  of  the  tariff  pf  fees  of  the  Superior  Court,  governed 
th^,axation  in  this  matter,  and,  in  consequence,  the  only 
attertfey'S  fees  allowed  were,|6,  and  #8  enqu6te  fee. 

Petition  to  revise  tax^ation  granted,  and  biltl  of  costs 
taxed  at- #24:86.  "  .     \ 

-ftiery.  Car/ft' ^lij*.  C7oWs/««,  for  petitioner. 
•6o^<s  (&<•  Cflmoibe//,.  for  respondents. 
'(M.a.)  .    •     . 
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v;,^,  ■^.  :■  .  ■■•  ■     (-En  CttAMBBB.]     ^:  '■:■■'''.  ■■■ 
■  -I  16  jtiillet  1887. 

.       Coram  TaschbbeaV,  J. 
'    ■*'"■  '  ■     ■  '  ■■        -    ,      "  ■„.      "      ' 

LA  COMPAGNIE  DE  CHEMiN  DE  ¥^U  DE  QU^BECf 
ET  ONTARIO  v.  LES  CtTRfi  ET  LESMAHGUIL- 
LIERS  DE  L'CEUVRE  ET  FABUlQUE  DE  STE 
ANNE  DE  BELLEVUE.  ^  . 

Acte  des  chemins  defer,  Qu^bec'—PaiemetU  de  la  sepAmce  arbi- 
trate sur  d€p6l — Prolongatidn  de  ddai.  ^    '      " 

Jug*  :— la  Que  d'aprte  I'Atite  des  chemios  de^r  de  Quebec,  un  propri^- 
taire  expropri^  do  eon  terrain  a  droit,  apriis  quo  la  sentence  arbitrate" 
a  ^t^  sigmfi^,  de  s'en  faire  payer  le  il)ontant»  &  m^no^e  le  d4f^^J|^H 
*  par  la  compagnie,  quand  mdine  ceitte  demi^re  ai^rait  ex^rc^  qumquc  . 
recouiB  centre  la  sentence  arbitrale,  et  notamn^nt  qu'elle  aurait 
intents  une  action  pour  la  faire  anuuler.  ,  .       ;. 

2o.  Que  iorsque  le  d^lai  dans  lequel  devait  9e  rendre  1«  sentence  arbitrate, 
sous  I'acte  susdiVa  ^t^  prolong^  du  cousenteuient  de^arbitres  et  dt<8  ' 
parties,  aucune  des  parties-  ne  peul;,  se  plaindre  qae  la  sentence  a  6t6 
rendueapr^led^laioriginairement fix£.  '  ''■''j,'^"     \ 

•  Le  ler  avril  1887,  la  Fabrique  'de  Ste.  Anne  de  Belleyue 
fit  une  requite  k  un  juge  de  la  Cour  Sup6rieure,  alleguAnt 
qu'un  amtrage  avait  eu  lieu  entre  elle  jet  la  compagnie 
"  TAi^  Ontario  8c  Quebec  Railway  "  pour  6valuer  un  terrain 
que  cette  derni^re  twulait  exproprier  jpour  les  fins' de  sijq^ 
chemin  d4'fer,  sous  I'acte  retbudud^s  chemins  de'  fer  Se 
Quebec;  que  lea  trois  arbitres  livait  accords  k  la  reque-\ 
S^nte  une  somme  d^  $12,060.80 ;  que  la  sentence  fut  dir, 
monC  signifife,    ue  par  ordrc  .d'un  doa  honor ablw-^fug^ 


\  *►» 


b      -  I  ^ 


,^  "  ;~  8UI^l|I01l  COURT.  :  ,      '     I5fi.  ' 

f  de  SU.  Anne 


Ed  cons^uence.  la  requfcraiite  aemand^dt  I'finianation 

t  z:[2::t7T  ^'"^"^^  a-  Montreal  de  pi;" 

A  la  requ^raute  la  dite  8c>mme  de  |12  060  80 
La  compag^ie  contest  cettp  requite,  alUuxxtint  entVe 

avait  mte^tfi  une  actioft  qui  6taiV  ekeore  peMante   plur 
faire  annuler  ceiie  sentence  comme.  nulle.     T^^""*^^' 
II  fut  6tabU  en  preuve  que  le  a61ai  originaire  avait  6t^ 
du,  conjentement  des  parties,  prolong6,  et  que  4a  ZlTl 
.     avait  6t6  rendue  dans  le  d61ai^  en  dei^i^r  lieu  fix6 

la^l:^"™'"*  "^'"  ^"  ^^^  ^«  '^  requ6«nte  aur 

•  -"Ayafat  entendtt  les  parties  par  leurs  procwreurs  re^ 
pectifs  sur  la  requfite  de  la  Fabrique  de  la  paroSe  St«' 

^Wlfn^Ltf  ^^^"^^^^^^         pr^eTluls    t    : 

lait  du  montant  de  la  sentence  arbitrate  prononc6e  en 
".eette  c^use.  su/  et  >  m^me  le  d6p6t  feit  pJud^com^ 
-^^/T''^'    enl'expropriation   ".27.  Za^"! 

^^eBd^d'Tr  r^'r'""""^    g^neralement  tout«s 
pieces  au  dossier,  et  sur  le  tout  d61ib6r6  • 

vf^mettre  .^o^r.i4te^ 
e^^pnfe  en  vertu  du  ^t  ^te,  le  JnLt  deZ^IZ 
fence  arbitrale  sur  et  a^fime  le  depot  iait  par  toute  com-     " 
pagme  poursuivtat  I'exprppriation  ;         ^  ^  """^ 

_  Un^id6rant  que  par  les  dispositions  du  dit  Acte   il 
est  aussi  d6crv6  que  rindemnif/ir^^A  x  ' 

OriK  sRn«  !.»  ^  •        ;       inaemnit6  pay6e  pour  tout  terrain 


d«  Bellarut. 


ifionafttt6 


en  cett«  r..^.».       -^  P»r  la  sentence  amiriaeplpiS^ 
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■  Cle  <!•  Cheinln 
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Xmm  Curf.  He 
il«  Htn.  Ann* 
(|e  IJollcvu«r 


l!to»THSA%i^w  iusi»oiia 


de*uit«et  ■ommi.^r|u»|g  ^a»^  pK'fadic'e  ft"  tout  lti^Qur^ 
qu«  la  dite  o^i^iJMIHPMlvoir  d  r&i<»ontr«  de  Udit*^ 
■eiitenco  arb(       

*'^**"'''*W^*»'^*^'*'1'»"  'a  dite  oompaffnia^Tait 
portd  mie  ^mn  pour  faiw  annuler  la  dit«  ne^tW  arbi, 
tra  e  ue.iieut  «mp6oher  Ja  dit«  ^^abrique  d'exiger  de  suite 
le  dit  pai^i«nt  «n  vertu  d«8  di«ijc^itw^re«it6e«,  la  dite 
action  n'ayaHt  aa(;un  «ft'«t  m|[||PIHP^^  ,  1%    "l^  v 

'Lfe****^^'"""^  *J»«  '»  dit&utencd'arbitraie  paratt  wVd- 

les  forraalitfia  requi8«fe  «t  parait  avoir  6t^ 

t  pronftiic^  par  la  majotttfi  des  arbitrerr 

ant  que",  par  lea  disposiWns  du  Htatut  pr6- 

ft>nu6  pouvoir«ux  arbitresXprolouger  le  d6lai 

origiuairement  fix6  pour  la  prononc-iation  de 

i^nift,  sentence  arbitrale;  que  dans  I'wspece,  les  arbitrea 

;paraia8ent^|V0ir  rfegulierernent,  et  d«.  cona^ntemeut  d..a  . 

parties  propng6tel  dfeki ;  et  qu:en  con«6quence  robjec 
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tion  prjnci>ale86ulevfee  par  la  dife  compagnie  k  I'encontA 
de  la  dite  sentence  arbitrale.  ft  aavoir  qu'icelle  aurwt  W 
lendue  apr^le  d^lai  originaire  expir6,  ne  peuUtre  main-  * 
^fwme,  du  jmi^a  aAr  la  prfisente  procedure  ; 
•'  "  Consld^tanF^nelea  autres  objections  de  la  dite  com- 
pagnie  sont  futites  etV  mfiriteni  pas  examen  j  ♦» 

"  Nous,  juge  8ou8sign6,|i;  A)n8  lesVfim) 
compagnie,  accordons  la  requS«^,4e  la  dfti 


^'Nou8,  jugesouasig'n^.j^p^na  Ie8>6m)n8e8  de  Id  dite 

V,     .       -  T.    —  -^t«  Fabrique,  et   - 
en  consfiquence^on^  ft  Ift*»nqi*e  d*  Montr6al,  d6- 
po8itaire,del>ayWiriaidite^^br1que,savoir:  au  cur6'et     " 
aux  m.arguinierfl  de  l'(Eu:vre  et  Fabrique  de  la  p^roiase  de 
Sajnte  Anne  de  B^i«B|e,:Bur  et  aja6m0^  lo'  Apbt  m  en 
c«te  cause  par  b  lite  compagniilequUntTexfimBria-* 
tion.  nnesommede.  $12  0^6.80,  monlfcat  de  la  senten^S^/ 
^rbitralepronoiKa&e  e«„%ite  c^pe.lfl^i^tferfit  ft.c6indter 
du  6  at^^bre  1886,  dnie  du  «B^p^  plu^  Vfrais  du  dit 


et  #ndatane  la  dite  coin- 
►t^  instance,  les'dits  frais 


^>^ 


r 


A  '-^-^  ^«Stre  ci-jbtes"  tax 
"  W^elinac  iVais  dQ  .1«  prfis 
'-•lipiiistraits,  etc.*'.      -i^ ', 

• '"'i^     '^i*^g^fo;mmm%  Cfoldn,  avocats  des  i^uSnW 

'  ..     '    .^***'"*  4*  Ctf4'*«'/ravocatslde  la  compagnie.     '-'" 
IJ.J.-B.)  ^    -^ 
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SUPERIOR  count. 

(Bif  Ohambri^.I 


«# 


.  A  6aout  1887. 

•  ■  ^^W    WURTELB,  J  t  f 


,#♦ 


:,      "'""f  m«*  oontm  1.  «or,K,ratb„  '  <|P^.^  ^*  «>  ^"""«'  «»t  On 

-P-  Que  ig  preBtatioii  dii  n«rui«n«  .\'.[»\  - 

Act  .»  4|«t«iretlrt«,rier.  "°"lf^  "=«"• 

O"  Cod,  MaSi^  vef  ""  """'"""  .""xigenoe. 

■  WMeil  ii«mm6  con««in«.  °'™"'' ,""•  P"'  resolution  do 

gales  et  demandant  AM  "lit  »*°'"*'"''"  «•«"»•  ilU- 
conaeiller.  ■«*       *"*  ''">'%■•«  dans  sa  charge  de 

■  '...e  defense  an tid    itnT"' ''°'  '''*""•  o"  -J""  «'    - 
'iWauderes^e^uTretr^l'l:    '^  ^  "^ff"'"™'^  I* 
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UONTRKAL  I«AW  JUU-OBTt. 


Mr. 

NhvuH* 

1. 

CiinMtmtlon 

(la  Vannnao, 


f^i^-' 


K 


to. 


wll ;  lo.  Oe  n'«it  pa^  un  cm  d<i  ifian/Z^imuji,  maia  1«  re- 
UnOrmt  aurait  dfl  no  pourvoir  par  qui,  warranto  centre  lo 
nouvflau  oonm.Jller  ;  4o,  EnHii.  qu«  I«  roc,uf,r«nt  n'li  pa« 
rempli  1«h  f„rnuilit6a  preacritea  par  la  loi ;  et  que  son  ai^e 
etait  devenu  vaoant  par  U  ra«m«. 

U  Juge  a   maintwnu    le   mandamus   par   le  jagemont 

"  NouH  Housaign^',  I'honorable  Jonathan  H.  0.  Wurt^lfl 
un  do8  juges  d«  la  Oour  Sup6rieure ;  aprds  avoir  ontendu 
1««  pwtiea,  etc. 
'    I'  Pro«^6dant  d'abord  A  statu«r  aur  I'eKjeption  A  la  forme :  - 

'  Conaid^irant  que  la  paroi«s«  dont  il  eat  queation  dans 
cette  cause.est  dtaign^o  dans  le %atut  49-60  Victoria,  <h 
96.  aoua  le  nom  de  la  "  Paroisae  d6  Varennea,"  et  que  ce 
nom  eat  «;elui  dont  on  se  aert  dans  lea  procda-verbaux  dea 
s^ancea  du  conseil  municipal  de  la  paroisae.  et  que  par- 
tout  la  dtfendoresse  est  bien  dAsignfie  dans  la  requAt6  et 
dans  le  bref  en  cette  cause  sous  le  nom  de  "  La  Corpora- 
tion de  lai  Paroisae  de  Varonnea  ;  " 

"Oonsidfirant  que  le  recoura  par  voie  de  mamiamu$  est  le 
rem^e  fourni  par  la  loi  pour  un  grief  comme  celui  dont 
on  se  plaint  dans  cette  cause,  et  que  ce  recours  est  spficia- 
lement  indiqu6  dans  larticle  1022  du  Code  de  Procedure' 
Civile; 

"  Consid6rant  que  les  conclusions  de  la  requite  libell^e 
pr68e|it6  au  juge  en  cette  cause,  demandaient  I'fimission 
d'un  brefde  waniiawMa  rap  portable  le  16  de  juillet  dernier 
et  que  le  jugfe  en  ordonnaut  remission  du  bref  en  termes 
g6n6raux  a  acquie8c6  k  ces  conclusions  et  a,  en  efiet,  fii6 
le  16  juillet  dernier  pour  le  rapport  du  bref ; 

"  Considfirant  que  les  moyens  invoqufes  dans  I'excep- 
tion  4  la  forme  sont  insnffisants  et  mal  fondfes ; 

"  Renvoyons  la  dite  exception  A  la  forme,  a^ec  dfipens 
distraits,  etc.  « 

"  Proc6dant  ensuite  k  statuer  sur  la  dfifense  en  droit ; 
Consid6rant  que  dans  I'espece,  I'article  1022  du  Code 
de  Procedure  Civile,  indique  la  voie  du  mandamus  comme 
le  remede  sp6cifique  pour  le  grief  dont  on  se  plaint,  qu'il 
n'existe  pas  d'autre  remdde  etque  le  requ6rant  est  bien 
foud6  A  s'en  servir ; 


■:,■/, 


BUPKRIOB  OODRT. 


IH*^* 
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■  ~v  i 


Coni.id«mnt  qW,  !»  p„..ution  dn  ienmmt  d'offlo*  tm 

un  oon«eiII«r  muokptl  ^.t  aii«  rho««  owentidle.  mail 

Zll^  .^•"P«-»"""  <»\J«<J«  Manicipal.  qui  vent  qu'uno  j^^r.". 
7  t\t  "  P"«*"^»A«  •torment  «>it'f»it«  dan.  le  livro 
doH  d6liW.ration«  du  con^J.  n'^.t  que  dir^fotoire,  et  n'eat 
paH  A  pnno  de  „«lUt6.  .t\u'il  app.rt  dan«  la  r«qu6to  > 

Iib«U6e,  quo  le  f..qu6rant  a  rMI«ra«nt  pra6  le  H«rm«nt 
d  office  eomme  conteiller  municipal  et  qu'un  certilicat  de 
a  prestation  du  Berm.iit  avait  m  remi.  au  secretaire- 
tr6«orier  dtt,  oonaeil,  et  m  trouvait  <lan8  lea  archives  du 

"  Coii8id6rallt  que  lea  moyena  in voqu6«  dans  la  d^ense 
en  droit  sont  insulfiHantH  ot  raal  fond68; 

'  Ronvoyons   la  d/^fense  en   droit,  kvec  d6pens,   dis- 

"  Troc6dant  enfin  k  adjug^r  snr  le  fond  on  le  mCrite  de 
la  eitise; 

V^Oonsidferknt  que  le  requ6rant  expose  qu'il  a  6t6  dfl- 
nVent  61u  conseiller  municipal  de  1«  paroisse  de  Varennes 
\f  10  janvier  dernier,  et  qu'il  appert  qu'il  a  pr6t6  le'  . 
«erment  d'office  le  21  du  mftme  mois  etque  le  certificat 
de  la  prestation  du  serment  a  6t6  remis  au  secr6taire- 
/  resonerdu  conseil  municipal,  le  28  dtt  mftme  mois  ^t  a 
tOHjours  demeur6  depuis  dans  les  archives  du  coilseil,  el 
qtt  II  a  m6me  m  amen6  au  livre  des  dfilib^rations  • 

"  t5onsid6rant  que  le  conseil  municipal  de  la  paroisse 
de  Varennes  a.  ^^liS  avrU  dernier,  adopts,  sur  divh,ion  et 
malgrfi  les  protestations  du  requ6rant.  une  resolution 
declarant  le  sifege  du  requ6ranl  vacant  parce  qu'il  ne 
setait  pas  conforme  aux  exigences  de  I'article  isrdu 
(ode  Municipal,  q„i  yeut  que  le  certificat  attestant  qu'un  ' 
serment  d'office  a^ete  pr6t6  par  un^fficier  municip.3  doi^ 
fttre  depose  sans  deiai  au  bur^y^^onseil  parla  Z  ' 
Sonne  qui  a  prftte  le  serment ;  ^f  '*   ^  i'     »  fiP^ 

-  Oonsiderant  que  cet  articl^1<6  ..^plique  qu'aux 
officers  et  non  aui  membres  d'un  conseil  municipal  et 
qu  U  ne  8  appliqtiait  pa^  par  consequent,  au  requerant'; 

Considerant  que  le  requ6rant  avait  rempli  la  formalite 
d^  la  prestation  di^  serment  d'office,^  seule  formalite  ^2!r,! 
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MONTREAL  LAW  BEP0BT8. 


''!f. 


•  ite7, 

SaVarin 
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^aire  pour  6ntf^r  en  ftmctions  et.occuper  la  charge  de 

iV-'-   ZnT  7  ^^-^^^^Hret  qu'il   n'appert   pas   q^'i^^tait 
doV«;«.M.i.,.  4epui8  devenu  mcapdble  de  I'occuper  •  . 

,    .^    -  eonskiei-ant  que  la^aison  meution«ie  dan/s  l^tfiso-  ' 
0  ,        i^^^*^««««  ^»*^«,^«  constitue  pas  un  pas  d'incapacit6. 
,  .        ««tramant  vacance  dans  W  ch»rife  de  conseiller  mpnici: 
paJ,  et  que.Ie  couseil  municipal  n'avait  pas  le  droit  de    ' 
d6q;arer  l^siege  dn  reqirerant  Want  pour  cette  raison  ; 
.  ,      ,   Consid^rani  que  l%^6solution  en  qhestton  6tait  au- 
•^    ~-    n^/!^  PouvomducoiS.il  x^unicipal  et  est  radfcalemei^  ' 

V-"-"m^   ?'''""'  "^'^"^"^^^  ^"  ^*  P^">'«««  <!«  Varennes,  et  - 

-■    J' Con«deraut  queie  conseil  municipalreSse  de  le  ^ 
-   >reconnaitre  conjmfe  ^u  de  ^es  taembres  et  I'empfiche  de 
•  sieger  comme tel ;        ^..  .      /  ,*•  .     .;   ,     /        v^  j?  ^-      " 

r  GoBside^  que Je  ^reqifiranl^'nmit^^^^^^^ 
;  '    ««P«"™^<^^r^resdulioh.d6clamnt8onsi6geya^^^^   ', 

,         Code  Municipal  pour  an«queretanriulei^lest6^^^^^ 

pour  cause  d'lllegalite ;   ^   '      •  '^  -y    .  ,   v 

^    '' ^"^^-^^^"Mue  le  noi^ 
.  cpnseil  municipal  a  pretendu  nommer  en  rempla^m;nt 

,       du  reqtj^ran  .  n'^  paa  Utt^'titre  plausible  au  si6ge.  que 
pourtant  il  n'est  pas  n^cessaire  d'avoir  recours  au  bref  ^e- 
^Quo  tharranio,  et  que  Je  recours  du  requerant  est  celui'in-    " 
diq^  par  I'^rtiole  l522  du  Code  de  ProJdure  Civile^         ' 
Consid6rant  qu'il  a.  6t6  prouv6.que  le.requWant  n^i ' 
_     .  pas  refuse  ou  n6glig6  de  .remplir  les  devoirs  de  la  charge 

*  mn  T  "»«»»<?>Pal  pendant  deux  mois  ^s^cuti^ 

•  "^Consid6rant  que  les  pretentions  de  la  d61ehdareie 
.  sont  mal  fondees  et  m6me  futiles  et  vexatoires.'^e^e  il 

reqperant  est  bienXonde  dans  sademVnde;  '    ^^ 

"  ^f^lgfts-^^qifite  du%qu6rant  Ambroise  Savaria,' 
pien  i<M|S|i^et>M'il  est,  et  a  toujours  et§  depuis  le  lO 
Janvier  f  emi^riilfc^des^nseillers   municipal  4ft  la 
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„  parowse  de  Varenhes ;   ebjoignons  &  la  dfifenderesse,  la  '     '•». 
.  corporation  de  k,paroisse  de  Varennes.  et  au  -conseil  mn.     8.T.ria 
Jicipal  de  eet^e  paroisse  de  reconnaitre  et  d'admettre  le^l^l^^i*^ 
fequ6rant  comme  tel  conseilldr  municipal,  et  de  le  r6tablir 
dans  ses  fpnctioHr  comine  te.I  con^eiller  launicip^-  et 
V  ordonnons  qu'il  6mane  un  bi^erpfiremptoire'  de  mandamus 
enjoignant  k  la'dfifenderesae  0e  faire  ce  qui  est  ci-dessus  '■% 
command6 ;  et  enEn  condamnons  la  d6fenderesse  k  payer 
les  d6pens,  distraits,  etc,"  »    ^    ,    .  r    **  J'V 

-  Laflamme,  Laflamme,    Madore  Sr  Cross,  avoca^s  du  re-      *       , 
'    qulrant.  r  _,      ^^  ^.     _     ^       _       __     fi 

-'  ^fo»iaineSr  Wo^^ 

(J.J.  B,)  .  „. 


-  -# 


18  mars  1886.' 


CWa»«:  TASCHKliEAU,  J. 


^-    LA   CITiJ   DE   MONTREAL    v.   jp^RPHY    fer   LA 
TAINE,  mteryenante.    '  .   ^       ,. 


^  mttnicijH^es— Actum    hj^xMi^paire'^Tien 


ifedSSe'        "°''^°*  ^"*  le  d^biteurpetBonhelpourftSty, 
^'^^?^*"'  hypoth^*if^  9'interro.Qpt  p.g  1»,  prescription  A Wa«i 


-   4f 


'.   .»t 


h' 


llJ^^?      de  Montrfel   poursuitit  le  d^fendeur- pour' 
ll^t^mont^t  d'une  iaxe  «p6oide  iimK)s6e^ur  mie  , ' 
propn6t6  lj;i  appajienant.  comme  6tant  s^  part  f  contri- 
bution  I  iomr^n^.  du   Cafr^^la  Puissani^  laquelle 

I    M>mme  Hilt  due'depuis  le  12  aVril'lSSk       ^  .^    " 

^^  Le  dgfendeurn'fetant  que  tiers  d^tentepr  de  I'iiiieiible  ' 
•  ,1  action  ptise^ontrelui  par  lademandeyespe  est;en  d6cl*!  '• 

"     ration  d'hypoth^que.  >  ■ 
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p    Lmtenrenante  prend  fait  et  cause  ponr  le  dfifendeur 
comme  sa .  garaute  et  allegue  que  la  taie  en  question- 
6tait  due  dfepuis  le  12,«vril  1882;  que  .rinterventjon  de 
lintervenante,  debitrice  personnelle,  n'a  6t6  faite^e  le 
26  aout  1B85;  que  dans  Hntervalle  aucun  proc6d6  n'a 
M^  fait  contr.e  elle,  qU'en  coii86quence,  cette  action  est 
,fpre8cnte  par  la  prescription  4e  trois  ans  cre6e  par  42-48 
A  Victoria  (1879)  contre  tes  taxes  nmnicipales. 
-    L'intervenante  k  I'appui  de  ses  pretentions  cita   0  0 
#t:  2231 ;  C.  N.  art.  1206  et  2249;  Troplm^,  I^rescriptioni 
No.  659,  647;  do.,  Hypotheques :tJo.  878  bis;  Dalloz,  Vo 
Hypothe^ue.-page  612;  Aubri/  et  Rau,  vol.  2,  page  358 
note  68;    Uureni,   vol.  32,  No.  143,   160;   do.,  vol.  31,' 

^      L'actjon  a^^t6  d6boutee  par  le  jugement  suivant : 
"LaCourJ^etc...  • 

"" -Attendu  que  la  demanderesfee  poursuit  le  d6fendeur 
en  declaration  d'hypgtheque  pour  faire  declarer  les  im- 
meubles  ^ecrits  en  Vaction  affectes  ^  hypoth6qu6s,  en 
vertu  de  I'acte  ^37  Victoria,  chapitre  51,  au  paiement  de  la 
somme  de  $208.61,  due  sk  la  demanderesse  pour  ta?es 
gp6cia|fes  iinJ)osees  sur  les  dits  immeubles  pour  couvrir  le 
cout  l^'^uverture  du  square  appeW\ Dominion  square" 
^irla  Cit6  de  Montreal,  et  p«!ur  int6r6t8  sur  le  montant  des  ' 
dites  taxes}  /    ; 

'   "  Attfendu  que,  par  son  interveiition  et  ses  i^oyens  d'in- 
tervention,  ladite  intervenante  prend  le  fait et^ause  du 
d^fendeur^  tiers  detenteu,r  des  dits  immeubles,  auquel  la^ 
dite  inter^enaiite  les  ^lirait  vendue  par  acte  en  date  dSi 
17  avril  1884,  devanf  maitre  Mfirler,  nolaire;  all^guant 
qu'elle,- la  dite  intesvenante  est  la  garante  du  dif  defen- -:» 
deur;   qu'il   appert  que  les  taxes  en  question  seraient" 
devenues  dues  et  exigiblesl^  1^ Janvier  1882 ;  quVllek 
fetaient  dues  et  payables^  par  Tintervphan^  comme  d&n- 
trice  i>ersonnelle,  qu'ellefi  6taient  et  sonT  sujittes  h  la 
prescription  de  trois^ahs  ^ablie  par  la  cfiarte  de  la  Cite, 
demanderesse,  et  qi^e  lors  de  la-produption'tje  la  dite 
intei-vention,  la  dite  prescription  ,^tait  ac^uise  jk  rintei--- 


venante  et  la  dite  dette 


et  eonclaant,  la  dite 


\' 


SUPEBIOE  COURT. 


168 


vV 


'y-\ 


c^ln    ?r    '  ^^,^^«^  consequence  Taction  hypothfi-     "K-a^: 
caire  port6e  contre  le  ^6fendeur  soit  renvoy6e  avec  dLis      ^^  d.' 
.      "^Con8,d6^ant,qn'ifappert  en  effet.  taj  des  alLSn;     l""^^' 
je   a  declaration  de  la  defenderesse  que  de^  p   ctpm      *"""'' 
du^e^au  eoutie^  de  sa  den^ande.  qtfelobliStb^^rT         ' 
nel  e  de  I'mt^rvenante  de  payer  W  dites  taxes.  6tdt  I6r8 
de  l,^production  de  I'intervention,  6teiHte  par  la  prescrip 
tion  de  trois  ans^.tablie  pUr1a  charte  de  fa  Qite^eZ^    -'         ' 
deresse;  que  le  dfifendeur  n'*tait  tenk^u  Wh6cX 
ment  au  paiement  de  la  dite  dette,  ej  qu!  nj|^6  W 
^a^on  judi.ian.qni  lui  ^tait  d^^^ite  par  Mion^ 

la  demande  dds  1^  moment  de  l'accampli8«ement  de  la 
,  prescnption  au   profit  du  »d4biteur  personnel. -I'abtion     ' 
hypoth^cairen'^tantpa.^^^^^^^  •  ' 

%ard  de  ce  dernier,  et  ne  pouvant  plus  subsistter  apres 
,1  exhnctiojrde  la  dett6  m^me,  (autorit^s  d^Jd  cUies  d^desL)  • 
_     Considerant  que  .  rinteirenante  comme  garante  du    , 
P^  ^rff^'vT*    I'^r*  d'mterrenirenlapresente  cause" 
^t^W°"^r'"  "^^"^^  defense.  re.cpntr^,e    ,,        ' 

de  Vnt^r^^te.  d6cto  iai^r^apce  de  la;de%4fad',^es8e 

J*r7/a^fe,  avocatdelademauderesse.  -^J*       f  ' 

.Kerr,  Cartev  ^  Golds^fi,  avocats  du  defendetir  ^ 
,  Geoffrion,  I)orim,  tajtem  ^  Iiirifret,:^6c9i^%  finte,^ 
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[In  Review.]  " 

June  80,  1886. 
Gbraw  ToRRANCJE,  Buchanan,  Mathieu,  JJ. 
\       .        BROUILLBT  V.  COT£.       .     —     . 

^^sponsmUy—Ityury  to  Mare  at  tifmt^  connection 

FBLD^-That'the  proprfetor  of  a  gtollion'is  not  responsible  for  the  detth 
of  a  mare,  where  the  death  is  the  result  of  an  em^rde  note  committed 
by  the  stallion  at  the  time  of  the  connection,  unless  it  be  proved  that 
^  tbtfc-error  had  for  its  cause  some  fault  on  the  part  of  the  owner  of  the" 
Bt^l^on,  or  of  the  servant  of  the  oytaer. 


->  .r 


_  The  inscription  in  review  was  npon  the  judgment  of  * 
the  Superior  Court,  District  of  Richelieu  (Q^ill,  J.)  Feh.  1, 
-    1886,'difeflaissing  the  plaintiff's  action.  *. 

TOBBANCfflJ,  J :—  •  '        .* 

The  action  is  for  the  recovery  of  darnkgesfor  the  loss  of  / 
a  mare  injured  while  being  covered  by  a  stallion  belong-     ' 
mg  to  the  defendant.    The  latter  had  charge  of  his  hor^  / 
and  directed  him.     The.  proprietor  of  the  mare  and  the  " 
owner  of  the  horse  were  alon^^togH;her  during  the  opera-      '^ 
tion,  and  nothing  waa  obserf  ed  ^t  the  time.  "  But  while* 
driving  the  mare  home,  the  o wher  noticed  signs  of  fatigue 
and  exhaustion  in  her.   He  j^R^bHged  to  take  her  out  of      ; 
the  waggon  j  ai^d.-she  got-^ge  and  died  in  a  few  days 
A  ^st  mortem  wkg  Ud  by  o^ilary-horse  do^Ws,  and  it  is  « 
m  evidence  that  partof  t%t^mn  was  ruptuied,  probaWv       ' 

.   by  misdirection  of  the.'yatM  of  the  horeVii  the  ffemiHe     ' 
ol-gan.    Thereisnoproof  of  anymismanagfemeatbythe        ' 
Pwner  of  the  stdllion.    The  plaintiff  contends  that  there      ^ 
IS  presumption  of  fault  against  the  owner  of  the  horse  who 

.  was  ditfecting  the  animal. ;  The  court  below  fouuid  no 
proof  of  fault„,and  dismissed  the  action.  .  - 

.It™  held  m'Le  Saint  jXGobi:  J.-Palais..A.D.  18t8..p. 

845,  that  th^oprietor  of  a  stallion  is  not  responsible  M 
tne  de^th  of  a  mare,  which  was;  the  result  of  an  error  «feX 
t«H6cpmi^itteJby  tli^stalliott  at  Retime  of  the  cohneo^  .  ^' 
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^  Plamondon,  for:the  defefliiant.        ;.  .  .  a  ,  \.       .. 
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"fo«m  Mathieu,,*  J. 
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»    •         ^  MORIJf,  opposiut.  .    . 

^        :  moliojt.  .^     i 

•,  -  «ant  depose  que  les  faita  «  i^S  SZl^    '^"''  '"'"^"^  '«  ^^ 
>        "  ^/om^  des  fails  suuy^nts^^^  t^'^"^!^'  ^^'^  «'«  A^ 

culler,  etrop^CUon^ur^^^^^^^ 
Unesaisie-ex6cutioufui6roflrifi«-*«      ** 

qmwt  .«  dits  frais  rtS!  i  r     •f''  '-  *"'  «'"»• 
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"  cirdessus,  que  d'aprds  la  declaration  de  soil  avocat  (an 
"  demandeur  opposant),  savoi^ :  'Queau-deU  d'un^n  il 
"avait  6t6  enteudu  et  cojQventi  entre  I'avocat  d^  aemau- 
**  deur  opposant  et  le  dit  A.  Qagnon,  que  ce  dernier  ne 

,  "  rficlamerait  que  les  dfibbursfis  sur  la  dite  exception  k  la 
"  form*,  et  que  I'avocat  d°u  demandeur  opposant  a  toujours  .. 
"  6t6  pr6t  k  payer  ces  d6bour,868  au  dit  A.  Gagnon  qui 
"  aurait  permis  au  demandeur  opposant  de  proc^der  au 

,"  in*rite  sans  exiger  ces  dfeboursfe.  Que  le  dit  A.  Q-agnon 
"  se  $erait  engag6  A  >«h'accepter  qvte  les  d^boilr^s  sur  la 
"  diije  exception  k  la  forme.\"    Le  dit  d6posaiit  dit  4e  " 

a>ln8 :  "Que  la  dite  opposition  n'est  pas  faite  dans  le ^fep 

'  de  retarder  injwstemeiit  la  vente  de  tons  ou  partie  ies 

'^^/'**-  biens  jneubles  et  effets  mobiliers  saisis  en  vfrtii  du  bref 

^^  d^e^utiov  toiau6  en  cette  cause, mais  qi:|e!i^dtte  oppo-^ 
'  "  sition  est  iaite  de  bonne  foi  et  dans  le  but  4'obtenir 

^;/"."4ustice.*v.;- ,;,■■■■":;■,-::; ,:  ■,::•.'-.  -':/'-.„■)■,., 

. .    '■   t®  dijmaitdeur  d&trayiant  fit  une  motion,  deri|ak^nt  le^- 
rejet  de  cette  opposition  vu  Tirrfegularitfe  de  I'ai^ayit :      ' 
^'     ,c"  Parce  que  I'affidavit  au  bas  de  la  dite  opposition,  A 
"  Tappui  d'icelle,  est  insuffisant,  en  autant  que  le  d6po- 
"  sant  (I'opposanten  cette  cause)  n'affirme  etne  jure  pas 
t  ■  "*  qu'4  sa  ponnaissattce  personnelle  tons  lesiaits  contenus 
"  et  6nonc6s  dans  la  dite  opposition  et  chfbun  d'eux  est 
^  .  "  et  sont  vraie." 

•  La  motion  fut  accofdfee  et  Fopposition  rejet6e  pa    le  ' 
"  jugejstent  Buivant :  *         /  ,  ^|       .    / 

^,     "  La  cou^,  etc,..  .  i    .      •      !  / 

.     "  Consid^rant  que  la  dSposii^on  accompagnavt  l'op{)08i- 
;>  tion  de'ropposant  n'est  pas  conforme  aux  eiigences  de 
Tarticle  583  du  God©  deprocedure  Civile :      / 

"A  accord6.et  accorde  ii£  motion  du  dit  demandeur  dis- 
-      trayant,  et  a  renvoy4  et  re^voie  la  dite  9P^ition  avec 
.'  ^(§pen8  distraits,  etcJ'  ;  h  J     ' 

(^ofnon  Sr  Bruchisi,' &vbca,ts  du  demamieiU distra^aiiC  "  *^- 
^i^  JS.  ^iP»iA%^  avocat  de  Topposant.       ll 
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SUPERIOR  COUBT.  /        ^  jg^ 

/6  mai  XSBY. 
Coram  Mathieu,  J." 

.      L'HPN.  J.  OHAPLEAU  v.  X'HON.p.  1  A.  TKUDEL 
,    ;  .—        .      motion— Delai.        I  v     «fr 

feme.  *j  dou «« ,.i«  ,:s  ui'dt  trii"  °"  •'"'•'^ 

^i^t'™  "'  ^""j""'""  ''  W'  «20,000  dM^m.- 
Le  plaidoyer  fol  prodait  le  SO  awa  1886 
\  ^  Le  16  mai  1887,  le  demandeur  fit  /nne  Lti™  ^ 

La  Cour  V  maintenu  cette  manidre  d«.t^m,.  U,  1    -i'    -" 
meni  suiYant :  -        "*»"^ere  aejyoir  par  le  jtige^ 

;y    "  JLa  Coiir,  etc.       {  '  .' '    ,    ■•■  •'   ^    ,■      •  ■*- ■..'■\^".*"^  ' 

d^o^rd^Tie  iieririw"  ""'r?.''" '  "*  p'o-^-''^-  - 

doy,„,  Im  J-'tatt    1 1    '  "'^"o-'  lea  dits  plai- 
lib«]l«M ;  "^  ™«°*'  "   tasnffiaamment 

cette  motion  baa^  sjr  la  lonKuehfdu  tfl  '"''  *  '" 

r.ll'^"  ^■*  dema,deu,opnte..„e^an.  J;  difa, 
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^^•*°     avec  d6peiiB  distraits/ete.*  ■ 

Z^«,^e,   Olobenskj^,  Bisaillon,  Bromau  Sf  tjjoie,  avocats 
du  demandeur.  ' 

IVmfe/.  Charbonneau,  Umothi  4.  ^  £on„,4  avocata  du 
deieQdoar.        / 

(J.  J.  B.J 


-r- 


..;'  N 


_/^_^ :^_ 

Coram  Jett^,  J. 


27  juiu  188t. 


J  i>j  '"J 


M'>U 


BOUEGOUIN  ET  AL.  V.  Dam^  ROT  et  Vir. 


Wchan^s  ptjb 


^%. 


■?•■•   ' 


tmunaut^  de  biens-Mmchan0}  ptjblique-S^ration  judi- 
aatredebiens—Responsabtlil^delafemme.       t 

^"'^  rrl"  9"*  '«"'l»'"°  demanaenr  reco^Mitt,  dans  «on  action,  la  qaa-  - 
m  de  femme  s^par^B  de  bieii.  A  la  d«endereaae.  il  ne  pent  enauite  ' 
lui  contester  cette  mfime  quality  ;        i  "»ui«i 

2.  Qu'une  femme  marine  non  e^partede  b/ens  et  qui  fmA  co«imer«,comm6  " 
marchande  publiqne,  ne  s'engage  p^  j^rtDnneUeme«t.  mais  seule- 

ment  comme  commune.  /  -     »"  owuio- 

3.  Que  la  renonfciation  4  la  eommunau.^'  d,  bi««i  qu.  ^t  uw  femme  en    • 

se  H^panint  de  b.en.  judirfairem««i  d'av*c  «on  m«i.  1%  Iib6«  ent.^ 
rement  de  toutes  lee  obligations  qa'elle,  a  pu  pnommz  tanum  ^am- ' 
mune  en  biens  avant  la  B^paratfo^.  •        ,     >v«««^e«»-, 

Les  faits  de  la  cause,  la  con^station  li§e  et  lea  prtlen-  - 
tions  des  parties  sont  r68um6|.  dans  le  jugemeut  suivant: 
.^,r"  La  Cour,  etc. 

— ^  .  *•  Attendu  que  les  demandfeuiiB  se  pPQnroigBlHBit  Ji  7 
?    ifefenderesse,  separee  de  hi&L  de  son  mari  £iren  canL 
«//   pour  lautorisei^en  recouvfjftnent  d'urfe  soWme  d6  |785 

^  form6e4e  :;  lo.celle  de  |5»2,  balance  sijr  le  prix  de  &*/: 
,      cbandises  yendues  i  la  d^eftderesse  dp  mai  4^  septembre 

-1885;  2o..ceUe  de  «123io,  m^ntant  d'un  billet  tiTt^2^ 
juillet  I«f8^j3,:«n  moisi  96.  c^Uede  |122,.njontantS^,n 

^  !**  ^f  'J^^f  S^^^^^^^W'i^^*^.  ceH|t^|37.8^pour 
interfttg  jrJes  d^lttandei^s  ajlfeguant  qne  loflqne  la  d6fen- 
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publiqne,  et  par  suite,  s'enlftiit  avdc  l-iW^i-^ 
preese  ou  tacite  de  Bon  marii'^  ?^  ^^^ 

"Attendu  que  la  dfefenderesse  dant  d^iibhr^  n„n  i 
fcompte  da  marchandiae  8'6l6ve  d  plus^'  iSoo^o  TJ* 
ensuite  que  la  dette  rficlam^e  n'a  pL  Z  co^wVl"^' 
olle  peraonnellement  n,ais  bien  pli.loZl^^tt.Z 
t.ni  alo,a  entre  elle  et  son  n^.ti^ponrles^TanZ^Z^    ' 
ae  ce  dernier  dont- 1«  ^fefen^ei-eWMfe '  s^occuffi^ 
^  .que  depuis,  savoir.  par  jugein^t  de  s^paraUon  dTw^ 
2    prononc6  le  18 /liovemhr«  i«««;       **    i"*'*"""  ae  Meat 

desd^H^  icelle  et  notamment  de  celle  .6claxa6e  par  lea 

.^^  A^endu  que  lea  demandeura  r^potident  que  la  dfifbi..^ 
,  detesfl*  a'eat  engag^e  peraonnellement.  qu^  le  iu  Jme^rl 
jeparatiou  de  biena  invoqu6.  ne  pouvait^^  hX TdT 
fenderesse  de  aa  dette  personnelle.  et  que  d'S   e  t 
gement  n'a  jamaia  6t6  execut6  ;  """e^s  ce  ju- 

"  Cpusiderant  que  lea  demande^r8  ax^ant  oar  Wr  «,> 
:iou,  reconnu  k  la  d^feuderease  aa  qualitfiTefrrnrL 
r.edebie.a  ^e  peuvent  ^^n^^t':^^^^,  oZ 
2^me  quality ;  que  d'ailleura  I'^xSoution  du  5^1' 

tedi^Uc^^f"'^^^^^ 

^'(%8id6rant^U'ile8t6tablienpre^^^         Iws  de  la  ^ 
crMioi  de  la  dette  reclam^e;  la  d6fendereaae  TtJit  J! 
communauta  de  bieua  ,vec  aon  mari  •  aue Til 
Pouv  Hs  Hub  duquellXdittTa  J^^^^^^ 
du  man,  ei  que  la  femme  eu  y  p^ii^^J^V^^  . 
.pa^  perao^nelkruent  maia  aimplement  comme  coS^  ' 
Oonaid^rant  que  la  renonciatiou  de  la  fei^ku 
communaut6.  aprea  separation  de  biena  p^i^nc^U* 
franchit  de  toutea  hi  obligations  onUlo  Z™**"**^^^"- 
^  quality  de  commune  ;^T^^^-"'  "  ^  P«»dre  mL^ 
"  Vn  I'article  13'74  du^Qbde  civil  ;     >  v       ^  ^^_^ 

"  Considfirant  que  la  (iispoaition  de  h 
Code  cml  qui  declare  qutffes  eflfets  du  juM 
firnt  la  «6pmution,ae  Ueaa  y^toontent  a^ 
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.  ^         in()o*er  la  reai^nHabilitfi'de.  dette.  o6ntr«ct6e8  pendant 
1  insUnce^  eh  s^l^aration ;  '  ... 

.    "  Con8id.6rant  en  conii6quence  que  I'excepHonde  la  d6- 
fenderesse  est  bien  fondfie  et  qu'elle  ne  pent  «tr«  cecher- 
cneo  pour  la  crtauee  invoqn6o  : 
■  "Maintient  la  dite  exception,  >t   renvoie  "et  d^boute 

.:!!^,?"l?^'^^^^«^'^.'^!««d6p^ 

TVudei,  Charbann0au,Lamothk  ^  DeLarimitr,  avocat.  de« 
demandeurs.  ^ 

Archibald,  Mccormick  Sr  Duclos,  avocats  d^la  SltendeV 
(/.J.  B.)     "    '  ,  .      '  %,    - 
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June  80,  1886. 


OHNSON,   TOBRANCE,   MatHIEU,  jj. 

MacGILLIVRAY  v.  watt.   - 
•        Sale-^us  disponendi—C.C.  1025. 

HicLD.-Where  a  pereon  who  sells  goods  on  time,  shows  by  his  acts  his 

•.    LTf^    'l!!*'"  **"«  P'oP^rty  «'«"«!«  until  the  condiUons  of  sale  be 

Zft  In  H  V^.*"  '?"P^'  '^^  ™"«'«°'n8  the  goods  to  hi.  own 

^HrS  7  IV      '?'"  °"*^'°«  H?«>  the  purchaser  shall  have  accepted  ' 
chJf        he  Pnce.-the  ri^l^f  property  does  not  pass  to  the  pu^ 
chaser,  and  the  agent  of  the  vendor  may  retain  the  goods  in  the 

event  of  the  purchaser  refu8f,,g  to  accept  a  draft  for  the  price  payable 
at  the  expiration  ofthe  term  of  credit  i^j'-uie 

The  judgment  under   review   was  rendered   by   the 
pupenor  Court,  Montreal,  (Taschereau,  J.)  March  18, 1886 
in  the  following  terms : —  • 

...   "Lacour,  etc.^,'-^   '■'■'■;   ■"■•'"'..,■'■■,.:■  '^  .'/,■:':  v 

^  "Considferant  qu'O  appert  ^e  U  preuv^  que  le  deman- 
deur  a  achet6  les  effets  et  marchandises  «»igndiqu^  par 
;^^    lui  en  cette  cause  le  16  juin  1886,  de  Messi.  John  William 
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aeruiera   A  Montreal,  quo   u  dito  vente^^umu  inr 

suite  au  dnmandeur.  et  qu'il  fut  Htip«i 
on  payer  Ip  prix  m,  d6Iai  de  six  mois  4 
raier  du  moiu  alorB  prochain  • 

Tente  ont  .uivi  I.  foi  de  l.mr  ..h«teur,  lul  onl^Mkl,.  1. 

voir  obtenif  la  I.vraisou  des  dila  effets 

CoMidSraut  quo  le  difeadeuWa  p.,  Wbli  en,  preuve 
1  asap  commercial  qu'il  ill«g„e>to,L  difenZS! 
que  l.,ym.de  .ix  mois  .^rd^dan.  iv.p«oeTp3  ' 

tajUe;  qu'au  co,trair,,  il  eat  demoutrf.quecetle  iuti,^ 
t.t.«p  tfeat  paa  gto^ralemeut  .niyii,  a'eat  paa  Sj 

No  m'tAT'""'/™  "M-rsted-uuion!^^ 
10n!f,*^  l>rowo/y.«ted  uuion,  marked  NoTTai-, 

marjcM  Wo.  702 ;  1.  tott  contsnn  duis  lea  huit  ballots  dM    ' 
eelte  oaua^  et  coudamne  I»  dtfeudeuB  A  remettre  et  livrer 

^fe-.ae^e.vuye.l.ad.exMbiU.ut  .^,.tu  ,Zi' 
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'"••       de  plus  le'  mis  en  cause  Ryan  k  renpiettire  et  livrer  au 

*''^t!""^  demandeur  snr  production  des  dits  connaissements,  les 

"■"       effets  susdits  sur  paiement  par  le  demandeur  des  droits 

de  douane  dus  sur  iceux,  le  tout  avec  dSpens  contre  le 

dSfendeur  distraiis,  etc." 

ToRBANCK,  J.  (in  Review) : — 

This  is  a  question  of  fevendication.  Plt^^iff  alleges 
that  he  purchased  on  or  about  the  16th  June,  last  year, 
from  the  firm  of  John  William  and  Henry  Shaw,  of 
Huddersfield,  England,  through  their  duly  authorized 
agent  in  Montreal,  certain  cloths  of  the  value,  after  pay- 
ment of  duty,  of  $2,560  .  80.  That  this  order  was  accepted 
by  said  firm,  who  shipped  the  goods  consigned  to  defend- 
ant, for  use  of  and  delivery  to  plaintiff;  that  the  goods 
had  arrived  in  Montreal  and  vere  in  the  hands  of  the 
collector  of  customs,  subject  to  the  payment  of  the 
customs  duty.  Tha,t/  defendant  is  in  possession  of  the 
bills  of  lading  representing  said  goods,  and  re'fuses  to 
deliver  them  to  plaintiflF  and  unlawfully  detains  them  ; 
that  without  the  bills  of  lading,  the  collector  is  not 
authorized  to  deliver  the  goods :  Wherefore,  &c. 

The  plea  of  the  defendant  alleged  that  the  goods  were  * 
ordered  through  the  agent  of  said  Shaws,  subject  to  their 
approval ;  that  the  .price  agr^d  to  be  paid  by  plaintiff 
was  Je388  8s.  stg.,  on  following  terms :  six  months  from  • 
the  first  of  following  month,  meaning  thereby  according 
to  the  custom  of  trade,  in  such  i^ses,  by  the  acceptance 
of  a  draft,  for  said  price,  payable  in  six  months  from  the 
first  day  of  the  month  following  the  date  of  the  invoice 
of  said  goods  :  that  said  Shaws  did  not  accept  said  order 
upon  said  terms,  but  said  goods  were, 'on  or  about  27th 
August,  by  them  shipped  and  consigned  to  the  defendant 
at  Montreal,  and  the  bills  of  |jEiding  made  out  in  favour 
of  defendant  as  consignee,  and  duly  delivered  to  defendant, 
and  he  was  vested  with  the  ownership  of  said  goods  and 
entitled  to  receive  the  price  thereof  from  plaintiff,  or  b 
dispose  thereof  as  he  might  see  fit ;  that  the  invoices  were 
dated  27th  August,  and  the  goods  were  consigned  by  said 
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Shaws  to  defendant,  togethet  wi^  a  draft  upon  plaintiff,        •«". 
payable  six  months  from  Ist  September,  to  wit,  six  months  tt^mrr.,- 
following  date  of  invoice,  for  the  sum  of  i;888  Ss.  titg  and^      "-" 
said  Shaws  instructed  defendant  to  obtain  the  acceptance 
of  said  draft  by  plaintiff.    Th.>t  plaintiff,  on  lOth  Sept- 
Member  was  notiHed  by  defendant  thereof,  and  asked  to 
a<cept  said  draft,  but  refused  -to  do  so,  and  notiHedf  de- 
fendant that  he  had  certain  clainis  for  damages  in  con- 
nection with  said  goods,  and  for  a  deduction  inlaid  price  • 
that  m  consequence  of  plaintiff  refusing  to  accept  said 
draft,  or  pay  for  said  goods,  defendant  refused,  as  his  right 
WM  todehver.said  goods  or  the  bill  of  lading  thereof. 
There  were  thr^e  witnesses  examined,  besides  the  defend- 
ant, as  to  the  terms  of  the  order  for  the  goods.    The  wit- ' 
ness  William  R.  Moffatt  understood  that  such  orders  are 
subject  to  the  approval  of  the  principal:  That  the  m- 
pression  "  terms  six  months  from  first  following  monti  " 
means  "that  payment  should  be  made  by  draft  orpri- 
I'  missory  note,  payable  six  months  from  the  first  dav  of 
"  the  month  following  the  date  of  the  invoice." 

The  evidence  of-Edward  1.  Small  and  William  Dieterle, 
that  a  man  buying  goods  on  credit,  does  not  bind  himself 
to  sign  a  paper  for  the  amount  before  delivery,  does  not 
contradict  this. 

*The  plaintiff  relies  upon  the  Articles  of  C.G.  1026, 1472, 
1474,  as  vesting  him  with  the  ownersftip.   He  says  in  his' 
declaration    that  the  .vendors    accepted  his  order  and 
shipped  the  goods.    This  acceptance  was  not  unqualified 
or  unconditional.    Attached  to  it  was  the  condition  that 
the  draft  should  be  accepted.    That  was  the  only  way  in 
which  the  shippers  agreed  to  part  with  their  goods.  This 
18  in  harmony  with  the  terihs  of  the  order  written  by 
the  defendant,  according  to  the  construction  p^it  upon 
the  terms  by  the  witness  Moffatt.    Plaintiff  says  there  is 
an  attempt  here  to  prove  a  custom.    I  do  not  so  under- 
stand the  questions  put  to  Mr.  Moffatt.    He  is  simply 
askd^to  give  us  the  meaning  of  the  terms.    He  is  uncon-  • 
tradicted.  Here  we  have,  first,  the  contrac*  clearly  proved 
—that  the  bill  of  exchange  was  to  be  accepted  in  payment. 
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'"*•       "We  have  JFurth^r  tKe  acceptance  conditionally   l>y  the 
"•"^v!""^  shippers  Shaws.     I  see  nothing  illegal  here.   The  parties 
had  a  right  to  make  any  bargain  th»*y  pleased  not  con- 
trary to  law.     I  do  not  see  that  plaintiff  had  become  pro- 
prietor ^ntil  he  had  paid  the  price,  and  even  if  he  had 
become  proprietor,  which  I  do  not  see,  still  he  had  not 
the  right  of  possession  or  disposal'  right  of  retention  or 
Jus  disponendi.     The  right  of  retention  remained  with  the 
shippers  and  their  agjent.     Benjamin  on  Sales,  Cap.  VI  of 
Book  II,4i8cu8ses  the^'us  disponendi,  «nd  states  that  when 
the  contract  has  left  the  vendor  the  choice  of  appropria- 
tion, the  property  will  not  pass  if  hip  acts  show  clet^rly 
his  purpose  to  retain  the  ownership,  notwithstanding 
such  appropriation.    The  cases  which  illustrate  this  pro- 
position arise  chiefly  where  the  parties  live  at«a  distance 
from  each  other,  where  they  contract  by  correspondence, 
and  when  the  vendor  is  desirous  of  securing  himself 
against  the  insolvency  or  default  of  the  buyer.     If  A,  in 
New  York,  ord^s  goods  from  B,  in  Liverpool  without 
sending  the  money  for  thetn,  there  are  two  modes  usually 
resorted  to,  among  merchants,  by  which  B.  may  execute 
the  order  without  assuming  the  risk  of  A's  inability,  or 
refusal,  to  pay  for  the  goods  o&  arrival.     B.  may  tajke  the 
bill  of  lading,  making  the"  goods' deliverable  to  his  owni 
order,  or  that  of  his  agent  in  New  York,  and, send  it  1^1 
his  agent  with  instructions  not  to  transfer  it  to  A.,  excef)!" 
on  paymient  for  the  goods.    Or  B.  may  not  choose^ to 
advance  the  money  in  Liverpool,  and  may  draw  a  bill  of 
eichange'  for  the  price  of  the  goods  on  A^,^J9d  sell  the 
bill  to  a  Liverpool  banker,  transferring  to  the  banker,  the 
bill  of  lading  for  the  goods  to  be  delivered  to  A.  on  due 
payment  of  the  bill  of  exchange.    Now  in  both  these 
modes  of  doing^elbusiness,  it  is  impossible  to  infer  that 
B.  had  the  least  idea  of  passing  the  property  to  A.  at  the 
time  of  appropriating  the  goods  to  the  contract.    So  that 
although  he  may  Write  to  A.  and  specify  the  packages 
and  marks  by  which  the  goods  may.be  identified,  and 
although  he^may  accompany  this  with  an  invoice,  stating 
plainly,  that  these  specific  goods  are  shipped  for  A's 
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account  and  in  accordance  with  A's  order,  making  his  i««.  • 
election  final  and  determinate,  the  property  in  the  goods  u^mrr^ 
w,ll  nevertheless^r^ain  in  B.-  or  in  the  banker,  ^the  - 
rase  may  be.  till  the  bill  of  lading  has  been  indorsed  and 

ll7rlZL"^-  '^^««"«o*^M^<^v.««^.  cited 
by  Mr.  AhboM.  appears  to  me  to  be  very  like  the  one 
before  us.  The  decision  there  was  that  the  Jus  disponendi 
had  been  reserv^  by  the  vendors,  and  thrt  where  a  bill 
of  exchange,  for  the  price  of  goods,  is  inclosed  to  the  buyer 

he  symbol  of  the  property  in  the  goods,  the  buyer  cannot 
lawfully  retam  the  bill  of  lading  without  accepting  the 
bill  of  exchange  ;  that  if  he  does  so  retain  it,  he  thereby 
acquires  no  right  to  the  bill  of  lading  or  the  goods.    This 

Wds    l!T'.  n   ^  T'''  '"'^^^  *"  *^«  House  of 
Wds.  L.R.,  4  Q.  B.  19X  493;:6  Eng.  App.  116.    The 

decisions  were  ^^If-^esalne  way'.    I  am  of  opinion  thaJ 
he  plaintiff-before  ^  has  no  right  of  revendication,  no  - 
7««  rfiy^o^^,  much-  less  any  rig-ht  of  property,  until  he 
had  signed  the  bill  of  exchange  or  paid  the  money. 

The  judgment  of  the  Court  of  Eteview  wa#in  the  fol- 
lowing terms: —     '  j        .. 

"  The  Cofiil.  having  heard  the  parties  upon  the  dehiand 
of  revision  made  by  defendant  of  the  final  judgment 

''"  nf^.!f      "  *'''''*^'  ^^  ***«  1^*^  of  March,  1886.%a 

Ca^enng  that  plaintiff  ordered  the  goods  seized  in 
this  cauSe,  on  the  following  terms :  '  six  months  from  first 
following  month.'  meaning,  according  to  the  evid'ent  in^ 

William  R.  Moffatt,  the  acceptance  of  a  biU  of  bxchange 
for  the  price  payable  six  months  from  1st  September,  fol- 
lowing the  shipment  of  the  goods ; 

"Considering  that  the  shippeis  sending  the  goods 
stipulal^  that  the  delivery  to  plaintiff  should  onl/b^ 
made  on  plaintiff  accepting  a  bill  of  exchange  for  the 
amount  of  the  said  order;  »"»«  ior  me 

"Considering  that  the' plaintiff  refused  to  accept  said 
bill  unless  the  defendant  holding  said  goods  for  the 
shippers  ^uld  deduct  26  per  cent  from  the  price 
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"  Considering  that  plaintiff  had,  under  the  circnm- 
stances,  no  right  to  attach  the  goods  as  his  property  and 
there  is  therefore  error  in  the  said  judgment  of  date  the 
18th  of  March,  1886; 

• "  Doth  reverse  said  judgment,  and  proceeding  to  render 
the  judgment  that  the  court  below  ought  to  have  rendered, 
doth  dismiss  plaintiff's  action  and  saisie-revendication 
with  costs  as  well  in  the  court  below  as  in  this  court, 
said  costs  distrails,  etc."* 

Judgment  reversed.  (') 
C.  H.  Stephens  for  the  plaintiff. 
Abbott,  Tait  Sf  Abbotts  for  the  defendant. 

(J.K.)  - 


[In  Review.] 

Dec.  80,  1880. 
Coram  JoHNSON,  Rainville,  Jett^,  JJ. 
KILBURN  V.  WARD. 

t  Procedure —  Summons — C.  C.  P.  69 — Leave  to  serve  writ  in 

Ontario. 

I 

HiLD :— That  leave  to  serve  a  writ  of  summons  in  Ontario,  under  Art.  69 
C.  C  P.,  is  sufficient,  if  annexed  to  the  writ  on  a  separate  slieeU 
without  being  endoned  in  writing  upon  the  writ    . 

The  inscription  in  Review  was  from  a  j,udgment  of  the 
Circuit  Court,  Waterloo,  (DuNKiN,  J.),  Sept.  80,  1880,  dis- 
missing an  exception  d,  la  forme: 

-  The  plaintiff  obtained  leave,  under  Art,  69,  0.  C.  P.,  to 
have  the  writ  served  on  the  defendant,  who  resided  in 
the  county  of  Lanark,  Ontario,  by  a  bailiff  of  the  court 
there,  or  a  literate  person.  * ' « 

The  leave  to  serve  was  not  endorsed  on  the  writ  in 
writing,  but  was  annexed,  on  a  .separate  paper,  to  th^ 
writ  of  summons.    "' 

(')  The  above  jadgment  was  mumimoosly  afSrmed  in  appeal;  Sept  24, 
1887.  V 
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The  defendant,  by  ,(Knr<7)<UMi  A /a /orm«,  prayed  dismissal 
of  the  action,  because  leave  to  serve  the  writ  had  not  been 
endorsed  in  writing  on  the  writ,  as  required  by  the  0.  C. 
P.,  and  attaching  of  order  was  insufficient. 

At  the  argument,  further  objections  were  made,  under 
a  general  allegation  of  irregularities  in  the  exception,  to 
the  eftect  that  service  Was  not  made  at  the  domicile;but 
upon  defendant  personally  ;  that  sworn  affidavit  of  service 
•  was  not  made  before  a  j  justice  of  the  t*ea^e  having  juris- 
diction in  the  place  wdere  service  was  made,  but  in  an- 
other county,  and  that  the  address  of  the  writ  to  a  bailift' 
or  literate  person  did  n  jt  obviate  the  necessity  for  written 
endorsation  on  the  wri1. 

The  judgment  was  ak  follows:  "  Considering  that  the 
proceedings  taken  bjr  the  plaintiff  of  which  defendant 
complains,  and  pai-tic^arly  the  service  of  writ,  are  suffi- 
ciently formal  and  regular  to  compel  defendant  to  answer, 
and  further  considering  thilt  the  provisions  of  Art.  69  of 
0.  0.  P.  have  been  sufficiently  complied' with  as  to  the 
service  and  the  authority  to  serv^  the  said  writ,  doth  dis^" 
miss  the  s^d  exception,  etc."  . 

The  defendant  excepted  to  the  judgment,  and  after 
judgment  upon  the'merits  in  favor  of  plaintiff,  inscribed 
the  same  for  Review. 

Jett^,  J.  [in  Review] :—    -  ,.- 

The  Court  is  of  opinion  that  the  provision  of  Art.  69 
was  sufficiently  complied  with  by  annexing  the  leave  to 
serve  on  a  separate  sheet.  The  judgment  is.  therefore 
confirmed.  ■ 

Judgment  confirmed. 
Jno.  P.  Noyes,  for  plaintiff.  ^  •  , 

■   Carter,  Church  Sf  Chapleau,  for  defendant.  '/ 

(j.  P.  N.) 
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28  jnin  1887. 


Coram  Tait,  J. 


ROBERTSON  v.  LA  CORPORATION  DE  LA  PAROISSE 
DE  ST.  VINCENT  DE  PAUL. 

Litte  ilecUrrale  de  Quebec — Rivition  par  le  conseil  municipal— 
Nouveaux  noms— Radiation  d'decteurt — Avis. 

Juai  :— la  Que  le  Cunseil  d'line  corporation  munidpalfl  n'a  pas  le  droit 
,    de  reviser  la  liste  tflectorale  ious  VAck  ilectorale  iU  Quihte  et  d'y  ajou- 

ter  et  d'y  retranclier  dea  noma  sana  que  des  piaintea  aient  £t4  d6po^ 

atoa  devant  lui,  et  sans  doniier  avis  aux  peraonnea'dont  lea  noma 

doivent  ^tre.ainsi  nitrancli^a. 
2a  Que  tout  ^lecteur  a  droit  do  se  plaindre  de  cotte  ill^galit^etd'en  appe- 

ler  ik  un  Juge  de  cetU}  d^'iaion  du  Conaeil  municipal. 


Per  Cuk^m 

This  is  a  petition  under  Sec.  41  of  tHe  Quebec  Election 
Act,  complaining  that  the  Municipal  Council  of  the  Parish 
of  St,  Vincent  de  Paul,  at  their  meeting  held  81st  March 
last,  illegally,  without  any  .complaint  in  writing  having 
been  made  within  the  delay  required  by  law,  and  with- 
out any  ly^tice  to  the  parties,  ordered  the  names  of  certain 
persons  Appearing  on  the  voters'  list  and  on  the  valuation 
roll,  to/be  struck  off  the  list ;  and  the  names  of  others, 
who  Were  not  on  the  list  or  roll,  to  be  added  to  the  list. 
,.  Th/ defendants  say,  (1)  that  the  appeal  was  taken  after 
the  /delay  allowed ;  (2)  that  there  is  no  appeal  by  law 
froijd  the  revision  made  by  the  council,  when  such  re- 
vifi^ion  is  made  of  its  own  motion  and  not  upon  a  com- 
plaint ;  (8)  that  the  names  were  legally  struck  off  because 
^he  parties  occupied  non-taxable  property  ;  and  (4)  that 
/the  names  were  legally  added  because,  according  to  the 
valuation  roll,  the  parties  occupied  real  property  to  the 
amount  required  by  law. 

The  revision  took  place  on  the  Slst  March,  the  petition 
was  presented  to  9.  judge  on  the  ISth  of  April,  and  was 
therefore  within  the  delay  fixed  by  Sec.  41  of  the  Election 
Act.  By  that  Section,  any  elector  of  the  electoral  division 
may  appeal  from  any  decision  of  the  coixjo^  correcting 
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or  amending  thovpter.' list  to  the  judge.    The  petitioner       ^■ 

8  such  an  elector,  and  it  appears  to  me  he  has  a  right  to    ^*^^ 

thw  appeal,  even  though  the  corrections  or  amendments  ;'»'"" 

motion.  The  Section  says  the  appeal  may  be  from  "any 
deci8ion"tvidealso  Art.  1061O.  M).  •"     »ny 

The  proof  shews  that  the  names  of  the  following  per- 
sons  mentioned  in  the  petition  were  entered  on  the 
valuation  roll  and  consequently  on  the  voters'  list  made 
the  efrom.  viz..  John  Allan.  William  Busby.  Noel  Beau- 

EdwTrd?""  ^*f  y'/^«P»»  C^authier.  s'muel  Filion. 
Edward  Kenny  John  Lynch.  Thos.  McCarthy  and  Louis 
OueUette  but  that  the  council,  without  any  <^mplai^t"n 

writing  being  made  within  the  delay  axed  by^e  It 
and  without  any  notice  whatever  to  the  parties,  passed  a 
resolution  ordering  these  names  to  be  struck  off  fhe  ifst 
At  the  same  time  they  passed  another  resolution  ordering 
that  the  names  of  Noel  Bastien.  Roch  Charbonneau.  Brun! 

Llnh      tT  ^l*"»^-«»»"»>onneau.LeandreUuzon 
Dolphis  Leduc.  Joseph  Noyer  fils  and   Agarie  Leblanc 
be  added  to  the  list,  although  .said  names^'  weiTnot  on 
the  valuation  roll.«nd  this  without  any  demand  or  com 
plaint  m   writing  having  been  made  within  the  delay        ' 
allowed,  and  without  any  proof  of  qualification.    It  Z 
pears  to  me  that  the  council  had  no  right  to  deal  in  Zs 
manner  with  the  list. 
It  is  pretended  that  the  parties  were  struck  o^ecause 

they  occupied  non-taxable  property,  that  is.  ^pertv 
belonging  to  the  government.  They  were  ho;e';rpl? 
m  the  valuation  as  paying  rental  as  occupants  of  real 
estate,  and  m  any  case,  their  names  could  not  be  struck 
off  the  voters' list  m  this  unceremonious  manner.  Then 
the  names  added  were  pym  on  because  parties  at  this 
meet,^  represented  that  4Bese  persons  had  purchased 
properties  in  the  municipality  which  appear^  ^tt 
valua  ion  as  belonging  to  certain  other^rsons  The 
council  ordered  the  names  of  these  alleged  new  proprt 

tors  to  be  put  on  in  the  place  of  those  %pearLrJ£ 
roll,  without  jmy  proof  or  notice.  i'l^    '"g  on  tne 
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'"'•  I   think  thi)   petition   mast  bo  f^ranted,  ordering   the 

RoiMriMn    oouncil  to  replwo the  narae§""they>trnck  olF and  to  strike 
d«'|r)[7n««nt  off  thoHn  thuy  lo  added,  and  defeiidanta  must  pay  the 
costs. 

Le  jngoment  ent  dans  les  termes  inivants  : — 

"  Having  Heard  the  parties  by  their  counsel,  upon  the 
Upetitiou  of  the  said  Itodrique  Robertson,  made  and  filed 
on  the  2nd  day  of  May  last  past,  praying,  for  the  (pauses 
and  reasons  set  forth  in  said  petition,  that  the' electoral 
list  of  the  municipality  of  the  said  parish  of  St  Viftcent 
de  Paul  be  revised,  amended  and  corrected  by  replacing 
several  of  the  electors  therein  named  on  said' list,  and 
that  others  also  therein  mentioned,  be  ^struck  off  from 
said  lifit,  examined  the  proceedings,  the  evidence  and  proof 
of  record,  and  deliberated  ; 

"  Considering  that  the  petitioner  alleges,  in  substance 
and  effect,  that  at  a  special  meeting  of  the  mutiicipal  coni 
oil  of  the  parish  of  S^.  Vincent  de  Paul,  held  on  the  Bit 
day  of  March  last  past,  for  the  purpose  of  revising  th^ 
list  of  parliamentary  voters  of  the  municipality  of  said\ 
parish,  the  said  council  did,  illegally, ^without  any' com- 
plaint in  writitng  having  been  made  within]  th^  delay 
red^ired  by  law,  and  without  any  notice  to  the  p^artiefb/ 
order  the  names  of  divers  Tpersons  ^mentione4  in  [said 
petition,  appearing  on  8aid,Ii8t,(attd  in  the  valuation  rol\ 
of  said  parish,  to  be  struck  off  the  said  ^  list, 'and  the 
name  of  divers  other  personslmentioned  in  said  petition, 
and  whose  names  were  not  oil  said  list,  or  valuation  roll, 
to  be  added  to  sai9  list  of  voters  ;  .  <^ 

"Considering  that  defendants,  by  their  contestation  of 
said  petition,  allege  in  substance:  1st,  that  said  petition 
was  pot  presented  within  the  delay  required  by  law  :  2nd, 
|hat  there  is  no  appeal  by  law  from"ithe  revision'  made. 

the  said  counsel,  because  such  revision  was  made  of 
ifs  own  motion,  and  not'uponcomplaint'made.  [  8rd,  That 
tJie  perils  were  regularly  struck  off,  because' they  oc- 
cnmed^^  fonds  non  imposablei;  and  4th,  that  the  parties 
^p4ej^^y^added,  because,  according"  to*  valuation  roll, 
fthoy  occmpbd  "  biei^jSonds  "  to  the  amount  required  by  law ; 

^        /      I  -'^^  .  ..,..  ....  '   .4.-      .    • 
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»«ntedtoa[lLi    f*J  the  .ttid  |H,titio«  was  pr«-     ^^n^n 

w^  ^t^      ?r  'l  ***'"  *°'*'*  *"'  *»»«  »8th  of  April  Lt   .o-hh:^.".- 

to  wit,  within  15  daVH  fmm  »»,..  -l-*        p       ■  •  .  •    '  <»•«'  Vin«.n| 

that  th«  .„«,  ^  *****'  °f  •»»*!  rovision.  and     ■••  '^'" 

that  th«  «ttm«  waa  presented  within  the  delav  Oxo  I  h^ 
-ction  41  of  the  Qaeb«c  Kl.ctionH  A<  t  ^  ^ 

Krnoa     Germain,   the  Soc.rotary  Treasurer  of   the  nZ 
wereatrack  fro.  tho\von  Ihl  ITsV^dlytf^Z" 

..t^eaof  said  peril  weTUT:;^:id'  voter  M^  r 
the  i,aid  8l8t  Manh  last,  upon  reso  l^n  .p  ^  '"*'  ''''' 
<P^titiouer'„  exhibit  No.  6^  w XcLt  aL  *  i'"''"'^^ 
writing  within  the  delay  rtairenl  t^  complaint  in 
auy  proof  of ,  their  quaHfioatTl  17^  ^"^  T"^°"* 
been  put  on  said  hX^  replace  the  «*-  /  -  ^""^'"^^ 
wer4  atrackbffaaiXflhT   u  ^'  "^^  ^^'^mbJ^^"' 

ation  roll.  ^  f^P^:^2:^zMt 
been  given  as  ilqtjife^iL  lawK  ^t^'-ahip -giving 

"Considering  that  8Bi?^ouncil  acted  ilWallv  ,.n^  K. 
^rond  their  power  in  striking  ««•  *i.  "'«»a"3^  and  be- 

4.  and  in  adding  L^J^^  5  ^*  "*'°^'  *^«y  ^  «*'«ok 
.,  I.  the  <md.™.gned  jadg.,  do  order  the  .«d  drfeudwta 
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I**''  to  c'dUM  to  \h}  »nt«rm  on  th«  iiaid  Hit  of  fflnt^ton,  the 
''^'**^  iiamwii  of  the  laid  (n/imM),  titd  to  v»aii«  to  bto  ■tru<tk  off 
•i!.'i[r>[r.!!p.i  th<<  naid  liiiti  thM  n«mM  of  th«^  said  {namu),  and  to  csuM 
the  Maid  lint,  «»  /«r  nx  nmcerm  thn  namet  i\foriiaut,  to  hfi  ro- 
Ntort'd  to  thn  «ondition  it  Whm  in  on  tho  Slnt  of  Man^h 
laiit,  b(«for«^  thi>  Maid  tiriit  mi>ntion«d  namoa  w«ro  atraok 
and  tho  M«M><md  nunitiomwl  nam<>N  worii  addtul-,  th«r  whohv 
with  rout*  dttiraiti,  «t«!."  ,. 

ihiitnet,  Cmnellm  Sf  Etiutrtf,  avocata  dn  reqai^rut. 
LoHgjrri  Sf  Lkivid,  iivo<;atN  dn  la  d6fund<fr«Me- 
(J.  J.  n.)         , 


(En*  RfevifliON.J 

80  juin  1*88^. 
Coraht  JvTrk,  MAtHiKU,  Tabohjerbav,  '  JJ. 
B0I8VERT  V...T0HN80N. 


IS- 


Droit  hyitotMcaire — Enregittre   ent — Description — Errtur. 

I  •        •■  ,     . 

Jvoi: — 1.  Qu«  la  <lew!riptic»i  d'uii  imineiible,  pour  lea  ihia  d'eliregistra- 

m«nt  d'liii  tlniit  hypotli^iairn,  out  compidte  aux  yeux  de  la  loi  an 

joientionnant  le  lot  et  le  raiiK,  ou  partie  du  lot  et  le  rtag; 

So.  Que,  dauH  I'eapikw,  r«rraur  (wmmise  daim  I'acte  coqatltutlf  d'h'ypo- 

tlid<|Ut),  pir  suiUMrune  omtur  do  clerc,  (|uant  au  nuni^ro  de  la  aulKll- 

vIhIud  du  lot,  n'affucte  point  la  valiilit^  de  I'liypottidiiue,  attendu  <|u« 

I'identlt^  do  rimmeuble'ent  bien  ^^blin  et  qu'il  n'eii  eat  rteult^  au-> 

cun  prejudice  au  d^fendeur  ; 

8.  Que,  dans  I'eap^ce,  le  d6biteur  panonnel  qui  a  constitu^  I'hypothdqUA 

^tunt  auiwi  I'auteur.du  d^^fendour,  ce  dernier  ae  trouverait  aans  titra 

A  rimmeuble,  si  eeliii  de  Hon  auteur  6tait  ill^al,  inauffisant  ou  irr^ 

gulier,— ce  qui  ne  aaurait  £tre,  puiaque  le  d^fendeur  lui-mAme  invoque 

le  titre  de  aon  auteur  comma  parfait ; 

4.  Que,  dana  Tespdoe,  le  d^fendeur  a  reconnu  lui-mdme  la  validity  de 

rtiypotlidque  et  a  ni^ne  tf»nl6  enire  liea  tnaina,  aur  le  prlz  de  aon 

achat,  U))^  aomme  aufflajtnte  pour  payer  la  dita  hypothdque  aade- 

mandeur,  A  I'acquit  de  aon  auteur,  et  que,  partant,  aa  d^fenae  eat  an. 

tach^  de  inauvaise  foi,  attendu  qu'il  a  invoqutf  une  pr^tendue  irr^ 

Kularit^  dont  il  n'a  aouffert  aucun  pr6Judioe  et  qu'il  a  effectivement 

oouverte  par  sa  conduite  et  aea  promeaaea.      />  v  . 

'£*action  est  en  d^laration  d'hypothi(]^ae.  ■ 

Le  6  uovembre  1888,  J.  L.  Martin,  par  Emma  Davignon, 

'  ■  ■  m 
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•on  *iioiM«,  fotidAf  dn  proour«tioii,  v«ndit  au  dematuiear 
uu  Hinplaoeinunt  nituA  «u  vjll»g«  d^*,  Magog.  Dam  li  pfo- 
•duration,  U  terrain  eat  d*«rit  commo  auit  en  langue  an- 
glaiae:  "  Partie  da  lot  No.  Ifl,  18«  rang  d«  Magog,  .ronte- 
.  "  nant  environ  uu  a«ro  <l«t  t«rre  en  auperlioie,  et  wninn 
^  "  »;oinme  Atant  la  nuMiihMit  du  lot  No.  4  ntr  nif  certain  plah 
"dudU  lot  No.  19,  fttit  ik  la  demands  <l«  Ralph  Meryy,  par 
"Felix  Farnum.  arpentfeur,  avecuno  inaiaon.  une  grange 
"  et  autroa  bAtiinenta;  et^." . 

Dana  I'aote  de  vente,  r«dijg6  «n  la'ngue  franyaiais  par 
■nite  d'ane  erreur  de'  (ilerc,-  le  terrain-  eat  d6(5rit  de  la 
m«nie  manidre  ai  «e  n'est  quant  au  No.d'ordre  aur  le  plan 
on  question  An  lieu  de  'la  moiti6-oue8t  du  lot  No.  4 
•ur  un  rertain  plan  du  dit  lot  No.  19,*  il  »^«t  dit":  "Connu 
"  comme  6tsnt  le  lot  No.  19  sur  un  plan  d'arpentage.'^to.'* 

Le  priz  de  vebte  6{ait  def  800. 
~  Ler  28  janviSr  1884,  rarbceBaibn  par  le  domandeurA' 
Martin  pour  le  mAnie^rix,  dont  $706  ai>  comptant  et  le 
reate  (176)  dana  aiz  mdia  aoua  I'hypothique  apfccialo  da 
terrain  tel  que  d6t5rit  en  dernier  lieu  en  favour  du  deman-  , 
d««w  comrae  bailleur  de  fonds,  ave«;  .inttrM  h  8  par  cent ; 
acte  enregistr^:  -  \   ' 

Le  26  ffivrier  1884,  en  vertu  de  la  mdme  procurtktion, 
Emma  Davignon  vend  rimraeuble  tel  que  d6crit  d  la  pro- 
curation k  Ml?re  ^.  R,  Johnson,  avocat,  alor^^e  Stanatead* 
raaintenant  de  .Magog,  I  e  d6fende«*^ou»  leprix  stipul6  . 
A  flcte  de  |562  au  compUnt,  avec  garantie  de  tons, trou- 
bles, etc.,  mais  non  ^wint  avec  la  cl&uae  ^e  "  franc  et " 
quitte."  /^  **^ 

Le  demandeur  alldgfhe  ces   faits  et  l-erreur  oommiae 
dans  I'acte  de  vente,  ou  de  rfetrocession  paT^Iui  d  Martin. 
II  j^lligue  en  outre  que  c'eat  le  m«me  immeuble  et  que  le  * 
d^fendeqr  eat  en  possession.  .'^.         » 

Le  d6fenjjpur  plaide  d'abord  d6nigation  g6n6rale,  puis 
il  prfetend,  lo.  qu'Emma  Davignon  i^-kvait  pas  le  droit  de 
ratheter  du  demandeur  et  de  constituer  hypothdque,  at- 
tendu  qu'en  vertu  de  la  procuration  elVne  pouvait  que 
vendre;  2o.  que  I'immeuble  r6troc6d6  par  le. demandeur 
et  sur  lequel  il  ^r6lend  avoir  hypothdque  n'eat  point  le 
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m^me  que  celui  vendti  an  dfefendeur.  La^dfefense  s'ap- 
puie  sp6cialeinent  sur  I'erreur  comftiise  quaut  bn  No. 
d'cvdre  sur  le  plan  ^'arpentage.  Le  d6fendeur  soutient 
quil  a  afchet6  au  coniptant  un  terrain  contre  lequel  il  h'y 
avait  aucune  hypothdque  et  que  le  demandeur  ne  pent  le 
s^rechercher  comme  tiers-detenteur. 

Le  demandeur  a  fait  entendre  deux  t^moins :  Emma 
Davignon,  ^nijtire  que  le  terrain  est  le  m6me  et  que  son 
mar\^n'en  a  jamais  eu  d'autr^  k  Magog;  qu'elle  a  d6clar6 
rhypotteque  au  d6fendeur  et  que  celui-ci  a  ^tenu  entre 
ses  mains,  sur  le  prix  de  vehte,  la^somme  due  au  deman- 
deur et  s'est  oblig6  de  la  payer  h  I'acquit  de  Martin  ;  L.  A! 
Audet,  notaire  h  Magog,  qui  a  re9u  la  procuration  de 
Martin  4^n  Spouse  et  jure  que  I'erreur  est  purement  no- 
minale  et  de  clerc,  que  I'immeuble  est  le  mdme,  que  le 
d6feiideur  est  en .  possession,  qu'il  a  pay6  les  arr6rages  de/ 
taxes  dus  par  Martin,  sur  ce  terrain,  et  promis  de  pay^ 
les  taxes  k  I'avenir.  . 

II  n^y  a  point  d'objection  k  cette  preuve.  Le  d^nd^nr 
s'est  contents  de  produire  une  copie  de  son  tit^e;^  n'a  fait 
aucune  preuve. 

Le  31  mars  dernier,  l**Couf  Sijp6rieure/^6geant  4-Sher- 
brooke  (Brooks,  J.),  a  d6bout6  le  d'eimk^deur  de  ses  con- 
clusions avec  d6pens.  Le  savant  iiige  a  prStendn  qu'il 
n'Stait  point  prouvfe  que  le  dem^deur  avait  vendn  la 
moitiS-ouest  du  lot  No.  4  comme  .^ta]|t  dans  le  lot  No.  19 
dans  le  18e  rangde  Magog,  ni.  qu'il  avait  acquis  une  hypo- 
theque  sur  cet  Jmmeuble,  mais  qu'an  contraire  11  6tait 
^K)uv6qne  le  d^fendeur  avait  acquis  le  ditimmeubled'un 
nomm6  Martin,  agissant  par  son  fipouse  fondSe  de  procu- 
ration, qu'il  en  avait  pay6  le  prix  et  avait  fait  enregistrer 
son  acte;  et  qu'alors'nnlle  hypotheque  n'avait  6t6  enre- 
gistr6e  sur  le  lot  No.  4  en  faveur  du  demandeur. 
Voici  le  texte  mdme  du  jugemeiit  :— 

.  ^he  Court,  etc ^^  .*  .    1 

-^OoBtisidenng  that  the  plaintiffs  hajjf  failed  to  prove  the 
aUegatiqp&^f  his.  declaration,  or  that  he  ever  sold,  or  acr 
qtiired  any  legal  hypothec  ofS;  the  west-half  of  lot  nnmha. 
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fouifasinthjB'lotninet^eii;  in  the  18th  range  of  Magog, 


'44#^ 


,«,' 


StrPERIOR  OOUBT.  -«« 

•"  loo 

M  subdivided  at  the  request  of  one  Ralph  Merry  bv 
Famum  provincial  laud  surveyer.  but  that,  on  the  con- 
trary defendant  hath  proved  that  he  acquired  said  lot  of 

and  that,  a  that  time,  no  mortgage  was  registered  on  that 
lot  number  four,in  favor  of  plaintiff  • 
"Doth  dismiss  plaintiff's  action'with  costs,  iw^a,. 

La  cau^   a  6t6  inscrit   en  rfivision  de  la  part  du  dem^n- 
deur^^  i,.,,,,,  p„  ^^  ^^^^^^^  ^^^ 

Le  ju^ent  he  dit  rien  quaqt^  l|,,valfdit6  de  la  tl^ 
curation  relativement  A  la  vente  par  kartin  au  dem^tT 
^eur,  et^A  la  r6troces«on  pat  le  demandeur  et  la  constitu- 

uZ  t  '/,r.  '*1'^« '  «*  "  ">  -  point  d'inscription  de  la  ^ 
part  du  d6fendeur,  sur  ce  point.    II  faut  done  en  conclure  ' 
que  sur  ce  point  la  Oour  etait  en  faveur  du  demandeur 

Au  reste  ,1  suffit  de  faire  observer  que  sans  cetto  rfitro- 
cession,  le  dfefendeur  n'aur^it  aucun'titre  et  rimmeuble 
serait  la  prdpn6t6  ^bsolue  dU  demandeur 

II  est  apssi  importwit  d'observer.que  tons  ces  actes  de 
vente  Mxt^enT^g,str6s  dans  les  d61ai8  voulus  par  la  lof 
Ainsi,  lacte  de  vente,  constitutif  de  I'hypoth^ue,  a  6t^ 
enreg,str6  le  26  janvier  1884,  et  le  dgfendeur  X.^e^ 
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qu^un  mois  aprte  et  son  acte  a  6t6  enregistr6  le  28  ffivrier 

Le  d6fendeur  est  un  avocat  de  renom  et  habitait  le  vil- 
lage  de  Stanstead^^  cette  6poque,  A  q««lques  centaines  de 

l"^^  ^ir/^"^'  ^"  *^'^'-^'*"  d'enregistrement  U 
ven  e  au  d6fendeur  a  6t6  faite  4  Stanstead.  Le  dfifendeuj 
a-t-il  achet6  sans  aller  voiy  au  bureau  d'enregistrement  ? 

Tons  ces  faits  sont  importants  dans  les  circonstances. 

Maintenant,  studious  le  jugement 
d^^^f  ^d«,dire  que  lors  de  la  vente  par  MartiiTau 
dtfendeur,  ,1  n'y  avait  point  d'hypotfi^ue  enregistr6e 
^limmeuble  en  question?    Oar  c'est  A  le  seul^oS 
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Nul  doute  qu'il  y  a  erreur  dtos  la  description  de  Fim- 
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meuble,  quant  an  nam6ro  d'ordre  sur  le  plan  d'arpen- 
tage  de  Parnum.  Oette  errenr  est-elle  fatale  i.  I'action  du 
demandenr? 

Telle  est  la  question  que  la  Cour  est  appel6e  k  r^sondre. 

II  est  bon  d'observer  que  la  rente  par  Martin  au  d6fen- 
deur  est  faite  avec  garantie,  mais  rimmeuble  n'y  est  point 
d6clar6/fafic  et  guitte.  Le  d6fendenr  n'alUgue  point  non 
plus  dans  sa  dd^ense,  que  Timmeul^le  qu'il  a  achetd  de 
Martin  est  /tanc  et  quitt^.  II  ne  pr§tend  point  non  plus 
qu'il  a  £t6  pris  par  surprise  ou  qu'il  a  souffert  aucun  pre- 
judice par  suite  de  cette  erreur.  II  ne  pretend  point  qu'il 
a  fait  des  recherches  au  bureau  d'enregistrement,  ou  qu'il 
a  obtenu  du  r^gistrateur  un  certificat  constatant  que  I'im- 
menble  qu'il  a  achet6  €tait  franc  ^t  quitte.  Bien  de  tel. 

Or,  I'erreur  en  question  ne  saurait  lui  £tre  pr^judiciable, 
s'il  appert  au  bureau  d'enregistrement  que  le  demandeur 
a  une  hypotlidque  sur  ce  terrain,  c'est-^-dire  tel  que  d6crit 
dans  les  actes  fran^ais,  car  en  ce  cto,  1'hypothdque  appert 
sur  le  lot  No.  19  dont  Timmeuble  en  question  fait  partie. 

L'hypoth^ue  Stant  indivisible  il  s'en  suit  que  tout  le 
lot  No.  19,  dans  le  18e  rang  de  Magog,  est  pSecik.  G.  0. 
2017.  > 

La  description  de  I'lmmeuble  est  complete  auz  yeux 
de  la  loi  eiT  mentionnant  le  M  et  le-rang,  ou  partie  du  lot  et 
lerang. 

0.  0.  2042,  tel  qu'amend6  par  40  Vict.,  chap.  11. 

II  n'y  a  point  de  cadastre  h  M<igog.  La  description 
d'apres  le  plan  de  Famum  n'6taij:  que  pour  pr^ciser  da- 
vantage,  vn  que  I'immeuble  en  question  6tait  dans  le  vil- 
lage de  Magog. 

Maintenant,  que  dit  notre  Oode  quant  h  Terreur  d'o- 
mission  ou  de  colimission  danis  la  transcription  d'un  do- 
cument, ou  dam  le  document  prHenU  pour  enregistrement  ? 
L'article  2182  i>orte  que  cette  erreur  ne  peut  tweeter  la  va- 
lidity "deed  enregiitremetU  que  si  elle  tombe  sur  quelque  dispo- 
sition essenlidle  qui  doive  Are  consignee  dans  un  bordereau  ou 
dam  un  cert^cat  dujrigistrateur"  '  * 

Dans  le  cas  actuel,  il  est  Evident  que  I'erreur  ne  tombe 
point  Bur-nne^tfegwaftKwt  w<etriiirffe,-ptti8qne  la-descrii 
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est  complete  enmentionnant  que  le  "terrain  fomne  partie 
de  tel  kd,  dans  /«/  rang^.  ^ 

Troplong,  Trait6  des  Privileges  et  Hypothdqnes.  No. 
686,  dit:  "Zo  transcription  t^ectueuse  ne  sera  mile  que  si 
Vomismn  est  de  nature  d.  nuire  d  quelgu'un." 

Laurent,  vol.  Bl,  Nos.  98-95,  soutient  la  m6me  doctrine : 
"  L'omissian  (Tune  formality  n'entratnera  la  nullity  deVinsmp- 
"dionque  hrsqu'U  enrisuUeraun  prijudice  au  diriment  des 
"  tiers."  K.      'f   ,  ; 

Puis  il  continue:  "Oe  systfime  est  aussi  simple  que 
"  juridique.  Quel  est  le  but  de  la  publicitfe.?  C'est  de 
"  donner  aux  tiers  une  connaissance  exacte"de  la  situation 
"  hypoth6caire  de  ceux  avec  lesquels  ils  traitent;  I'ins- 
"  cription  a  done  pour  objet  de  les  ^lairer  et  d'emp^her 
"  qu'ils  ne  soient  Ids^s." 

Partant  I'inscription  doit  dtre  nulle,  quand  "  elle  induit 
"  les  tiers  en  erreur  et  leur  cause  un  prejudice.  Mais,  si 
"  rinscription,  quoique  irr^gulidre,  n'a  pas  tTomp6  les 
"  tiers,  s'ils  n'en  dprouvent  aucun  prejudice,  il  n'y  a  pas 
"  lieu  d'awMtler  I'inscription  puisque  le  but  de  la  publi- 
"cit6  est  atteint.  La  nuUitfi  est  done  une  question  de 
"  fait,  celle  de  savoir  «  CirrigularUt  de  rinscriptio»a-caus4  au 
"  non  un  pr^udice. 

"  Cestdcelui  qui  demande  la  hulli    de  prouver  le  pritudiee  ' 
'' qu'a  alUgue." 

Or,  en  cette  cause,  comme  il  a  d6jjl  6t6  observfi,  le  titre 
du  dfifendeur,  depend  du  titre  du  demandeur  k  Martin  et 
d'aprds  le  t&noignage  de  Madame  Martin,  auquel  nulle 
objection  n'a  6t6  faite,  le  d6fendeur  connaissait  cette  hy- 
poth^que,  lors  de  son  acquisition  et  il  retint  les  deniers 
afin  de  I'acquitter  lui'mdme. 

Ppnc,"sa  prfitention  n'est  point  seulement  technique, 
mais  elle  pAche  aussi  contre  les  rdgles  de  Fhonndtetfi  et 
de  la  justice. 

II  ne  pretend  point  qu'il  a  6t6  induit  en  en-tur  et  il  ne 
cherche  pas  k  prouver  qu'il  a  souflTert  aucun  prejudice. 

Dans  ces  circonstances,  pourquoi  le  dfifendeur  aurait-il  ^ 
le  loisir  de  s'enrichir  aux  ddpens  d'autrui  ?     . 

^^Md^ar^lmerr^^IueSment^^irva"^"^ 
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renr  manifesto  dans  le  jngement  d  quo  et  que  ce  jugfement 
devrait  6tre  infirm6  et  le  dSfendeur  condamn6  selon  les 
conclasions  de  la  declaration  du  demandettr  :  le  tout  avec 
ddpens  dan6  les.  denz  cours,  en  premiere  instance  et  en 
revision,  distraits  en  favour  dessoussignes. 

Voici  le  texte  mdme  du  jugement  de  la  Gour  de  revi- 


sion : — 


"  La  Cour,  etc. 


-^,^ 


1^ 


"Oonsiderant  que  .rimmeuble  maintenant  poss^e^par 
le  defendeur,  savoir :  la  moitie  ouest  de  la  subdivision 
No.  4  du  lot  No.  19,  dans  le  18e  rang  du  canton  j(^  Magog, 
la  dite  subdivision  faite  par  I'arpente'ur  Famum,  est  le 
mSme  que  celui  qui  a  ete  hypoth^qu^  e^  favour  du  do- 
^andeur  par  I'acto  do  vent(^  on  date  du  28  Janvier  1884 
(Mounior,  notaire),  et  dument^  enregistre  pour  lisi  somme 
de  |75i00,  quoique  le  dit  acta  constitutif  d'hypotheque 
assigne  erron6ment  et  par  une  p'urS  orrour  de  clerc  d  la 
dile  subdivision  d^  lot  No.  19  au  lieu  du  No.  4; 

^'  Consid6rant  qtie  le  nomme  James  L.  Martin  qui  a 
constitue  la  dite  hypotheque  est  I'auteur  du  defendeur, 
qui  lui-mfime  sorait  sans  titre,  si  le  titre  de  son  auteur 
etait  illegal,  insuffisant  ou  irr6gulior ;        '     . 

"Gonsiderant  que  le  dSfendour  a  reconnu  lui-memo  la 
validity  do  Thypotheque  et  a  mdme  gtirde  entresol  mains 
s\ir  le  prix  de  son  achat  du  dit  immouble  la  dite  somme 
de  175.00  pour  la  payer  lui-mdme  au  domandeur,  k  I'ac- 
quit  du  dit  James  L.  Martin,  son  vondeur ;  que  sa  defense 
k  Taction  est  entachde  do  mattvaiso  foi,  etant  invoquee 
une  .pretendue  irregnlarite  dont  il  n'a  souffert  aucnn  pre- 
judice, et  qu'il  a  effectivemont  couverte  par  sa  conduito 
et  ses  promesses.;  / 

"Et  considdrant  qu'il  y  a  erreur  dans  le  jugement 
dont  la  revision  est  demandee,  et  procSdant  k  rendre  le' 
jugement  qui  out  du  etre  rendu  tout  d'abord, 

"Infirme  et  casse  le  dit  jugement  et  condainne  1p 
defondeuT  selon  les  conclusions  du  demandaur,  sa- 
voir:  k  di&guerpir.  ai  mienx  il  n'aimft  pftyar,  eto..  avec 
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d6peng  dans  lea  d«oi  cours,  distraits  en  favetlr  de  ses 
procureurs." 

'  .-  '■)!■'  Jugement  infirm6.        Johnion 

^^tangir  ^  Genest,  pom  16  demAndenr, 
M.  F.  HacfceU,  pour  le  dfifendeur  en  premiere  instance. 
Hattf  WhUe  8c  Cole,  pour  le  dfefendeur  en  r6vision. 
Buiteed,  conseil.  ^s* 

'--..  (L.O.  B.)  \   /  •     ■  •    ■  -v  ' 
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Cktram,  Dohkrtt,  J. 


NICH€)LSON  IT.  PROWSB. 
T^ransfer  of  debt— Action  of  transferee— Sigmficatum— 

'  c.  a  fsti. 

^KLD  :--Th»t  Bervice  of  an  action  by  the  tranafeiee  of  a  debt,  netUng  up 
the  tranafer.w  equivalent  to  BigniflcaUon  of  the  transfer. 

This  was  an  action  brought  by  the  plaintiff  ais  the 
transferee  of  a  notarial  obligation  made  by  defendant. 
The  transfer  to  plaintiff,  which  was  specially  alleged  in 
the  declaration,  was  also  notarial. 

The  defendant  demurred  on  the  ground  that  the  trans- 
fer to  the  plaintiff  had  neveif  been  served  upon  him,  nor 
had  he  accepted  it  in  any  way.      *         '*^]  V 

DoHEBTT,  X,  following  the  j-ecent  cases  in  this  district 
of  Brunei  v.  Corporation  of  Hochelaga  (1),  Gee  v.  Beemer  (2), 
Miller  V.  Baxter  (8),  and  Jodoin  v.  WkUe/ietd  (4),  held  that 
service  of  the  action  is  sufficient  service  of  the  transfer. 

nr     .   «  ^  w  »      ,  Demurrer  dismissed. 

Jtfbrrft  4- floft  for  plaintiff.  ^ 

Bntter  8c  LighihaU  for  defendant.  i^ 

;         {Q.u.n.)  '..:.'    L:.:L:- '■'...''.;  C 

(1)  29L.aj.281,Octl886,Doherty,J.  ^  ^  I 

(2)  643  a  C.  M.,  19  Feb.  1887,  Pfcpinean,  J. 
(8)l^g-CM..17Ai>rill88i.Lor>nge»;j. 
W18ro8.aM.UIOji.l88S,lJ6KS^j: — 
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Coram  Papineau,  J,  ^^,_^ 

MAYER  ETAL.  V.  L*VEItL£. 

Beddition  decompte— Forme— Charget  du  notaire— Pension — 
Prescription  —  Preuve    teUimoniale — Legs   particulier  — 
•       Intirit.  .    >> 

Jufli:— lo.  Qu'une  peraonne  tenue  de  randre  compte  de  son  administra- 
tion, pout  faire  son  compte  sous  seing-privA,  en  brevet  ou  portant 
minute  devant  un  Inotoire,  A  son  clioix,  et  en  charger  le  coftt  dans 
son  compte; 

2o.  Que  lea  charges  de  $75.00  pour  un  inventeire  et  $H.OO  pqur  une  led- 
dition  de  compte  portant  minute,  dans  une  succession  oA  le  montant 
en  partage  est  miQime,  mals"  oft  lea  actes  ont  did  longs  et  d^taillds, 
ne  sent  pas  exorbitantds  et  n'excMent  pas  oe  que  pennet  de  charger 
le  tarif  des  notaares ;  , 

JJo.  Que  lorsqu'une  bereonne  pensionne<  pendant  plusieurs  ann^es  chez 
'  une  autre  sans  ni>  lui  rlen  payer,  mais  dans  son  testament  met  un 
legs  de  $6.00  par  dmois  pour  sa  pensipn,  d^larant  d'ailleurs  qu'il  n'en- 
tend  payer  sa  pension  qu'A  sa  mort,  les  h^ritiers  de  ce  pansionnaire 
d^hint  ne  peuvent  plaider  proscription  A  une  action  en  iWtouvrement 
de  cette  pension ; 

4o.  Que  Ton  pent  prouver  par  t^moins  le  paiement  de  diveises  sommes 
d'araent  au-dessous  de  $5a«)  chacune,  pay^  &  diverses  6poques, 
quoique  le  total  exc6de  $60.00; 

Bo.  Que  les  h6ritiers  ont  droit  aux  int^r^ts  que  prodnisent  les  legs  parti-  • 
cullers  tant  qu'ils  n'ont  pea  «>\A  acquitt^s  par  I'ex^cuteur  tostemen- 
taire. 

Le  d^fendeur  ayant  6t6  condamnd  a  rendre  compte  tant 
comme  procureur  que  comme  executeuf  testamentaire  de 
feu  Louis  Mayer,  le  beau-pere  de  son  epouse,  rendit  en 
justice  son  compte  sous  la  forme  authentique,  portant 
minute.  Entr'autres  items  le  rendant^  compte  chargeait . 
176.00  pour  lecout  de  la  reddition  de  compte  et  176.00 
pour  le  cout  de  rinveQtaire ;  $20.00  par  mois  pour  pen- 
sion pour  le  temps  qde  le  dit  Mayer  aviit  pensionn6  chez 
lui ;  $800  pour  un  legs  particulier  k  Dame  Gkrick ;  $669.00 
pour  autant  qu'il  lurait  pay6  au  dit  Mayer  par  diverses 
sommes  et  en  difi^rahts  temps. 

Les  oyants  compltes,  dans  leurs  d6bats  3e  compte,  con- 
test^rent.les  items  d^dessns.  plus  quelques  Ifeg^res  erreurs. 
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Il8  demandirent  nne  angmentation  de  recettea  pour  cer- 
tamea  firianoea  que  le  rendant  compte  aurait  pu  collecter ; 
ImWrtt  aur  lelega  de  |800  qui  n'avait  pas  encore  6t6 
pay6  A  la  Ifigataire.  Ila  detoandirent  la  reduction  dea 
dfepensea  parce  que  llO.OO  par  moia  pour  la  pension  6tait 
fluflisant ;  parce  que  le  rendant  compte  n'avait  remia  h 
Mayer  que  1861.00 ;  parce  que  le  coAt  dea  actea  notarifia 
fetait  exorbitant  et  devait  «re  r6duit  en  total  ik|40  00 
1^  autrea  items  lontestfea  n'offrent  aucun  intferfit. 

Le  rendant  compte  fournit  ses  aouteni/ements  ot  il 
amrme  son  compte.  \ 

Le  jugement  de  la  Oour  a  maintenu  pr^qu'en  total  le 
compte.  moina  les  items  de  la  pension  et  Ytmm  aur  lea 
f  »uu,  dans  les  termes  suivants  :  " 

"La  Oour,  etc. 


'S. 


Oonsidfirant  que  1^^6fendeur  a  6t6  eondamn^  par 
jugement  de  cette  Cour  eti  dat^  du  4  fte  mai  1885,  k  rendre 
compte  aux  deinandeurs  en  cette  cauae  de  son  adminis- 
trationjdes  biens  de  feu  Louis  Mayer  pour  les  causes  enon- 
cfees  dans  le  dlt  jugement  et  qu'il  a  rendu  le  compte  pro- 
duit  en  cette  cause,  en  fefme  anthentique.  et  portant  mi- 
nute, comn^e  il  en  avait  Je  droit,  quoiqu'il  eut  pu  le  rendre 
en  brevet.  suivanfFusage  ou  simplement  sous  seing  priv6 
a  son  choix  et  que  oe  compte  est  rendu  sous  serment  ;^ 

Considfirant  que  les  demandeurs  oyant  compte  Tout 
contests  et  on^  foirfnicjeurs  d6bats  de  compte  et  dfetails 
supplfimentaires  et  que  le  d6fendeur  a  fourni  sea  souten- 
nements; 

"  Con8id6rant  que  lors  de  I'audition  de  la  oaise  les  dfe- 
fendeura  ont  d6clar6  Ala  Oour  qu^sans  faire  abi^don 
des  Items  d'une  moindie  valeur  ila  attachaient  une  im- 
portance particulift*  k  I'item  de  la  pension  de  $20.00  par 
mois.  kl  Item  du  coAt  de  Finventaire  et  de  I'acte  de  red- 
dition  de  cotopte  et  partage.  et  k  I'item  des  sommea  d'ar- 
gent  remises  par  le  rendant  compte  k  feu  Louia  Mayer 
iui-m6me,  pendant  qu'il  vivait ;  ^    -^        •     ' 

"Consid6rant  que  aoua  les  ciroonaiances  de  la  cause  at 

notamment  que  le  d6funt  a  mis  dans  sea  dispoaitiona  tea- 

JgemtftiisMntea  pnn  de  tainpa  aprda^oit-qrtrte  oha^  le 
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d^fendeur  et  non  rdvoqu^es  depuis,  nne  somme  de  six 
piastres  par  mois  poi^r  sa  pension  chez  le  d6fendear,  k 
compter  du  premier  de  juin  1880,  et  pent^aj^t  tout  le 
temps  qu'il  y  resterait  jusqu'A  son  d6cis,  faisant  voir  qu'il 
n'avait  pas  intention  de  payer  sa  pension  de  son  vivant, 
mais  settlement  apr^s  sa  moft,  la  prescription,  invoqn^e 
sealement  k  I'andition  de  la  cause  et  aprds  que  lea  d6fen- 
denrs  ont  all6gu6  danti  leur  plaidoirie  qu'ils  s'6taient  d£- 
clar^  prAts  k  admettre  cette  pension  &  raison  d^HKO.OO 
p0  mois,  n'est  pas  bien  fond6e  ; 

/  "  Oonsid6rant  que  vu  les  rapports  d'alliance  qui  exis- 
taient  entre^le  d^fenduur  ou  son  dpQUstf  et  feu  Louis 
Mayer  et  le  legs  fait  par  ce  dernier  k  Julie  Garriok,  1*6- 
'j^  pouse  du  d6fendeur,  une  pension  de  ^10.00  par  mois  pent 
^Atre  considferfie  (^omme  suffisante  quoique  I'infirmitd  du 
dit  Ijpuis  Mayer  et  son^grand  Age  ont  pu  occasion  ner, 
snrtout  dans  les  derniers  mois  ide  sa  vie,  des  soins  que 
des  strangers  ne  consentent  ordinairement  k  donner  que 
moyennant  forte  retribution  p^cuniaire,  et  qu'il  rdsidte 
de  lapreuye  que  pourdes^rang^ers  une  pension  de  $20.00 
par  mois  serait  encore  assez  modi  que  pour  le  dernier 
temps  de  la  vie'du  dSfunt ;  -.  -'_ .  r  f 

"Con8id6rant'4ue  s'il  y  a  eu  inventairj»>%i|j|6t 'detail  16 
•  et  redditiou  de  compte  et  partage  d'une  Ipngueur,  plus 
que  strictemei^t  ndcessaire  par  les  repetitions  y  contenues, 
pour  une  succession  d'une  importance  pecnniaire  tout-&- 
fait  secondair^,  les  demandeurs,  oyant  compte,  doivent 
s'en  prendre  ^fleurs  propres  exigences  qui  les  ont  port^s^  ' 
non-senlenfient  k  faire  un  inventaire,  mais  k  y  appeler  un 
second  notaird,  chose  qui,  dans  la  pratique,  n'a  lien  qu^ 
pour  des  invelntaires  de  successidns  considerables  en  pr^- 
sentant  des  dif&cultes  exceptionni^lles ; 

"Gossiderant  d'ailleurs  que  les  charges  du  coAt  de 
Tinventaire  et  de  la  reddition  de\  compte  et  partage  ne 
sont  pas  exorbitantes  et  n'exce^ent  pas  ce  que  le  notaire 
instrumentaire  pouvait  charger,  sdjvant  le  tarif  des  no- 
taires  que  la  Cour  a  examine  en  rapport  avec  ces  docu- 
ments et  ces  charges  et  les  faits  ae  1^  cause  ; 
—    "Gonsiderant  qu'il  serait  trop  rigoureox  d'exiger  du 
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d^fondeur  rendant  compto,  comme  1«  fo„t  !««  d«maiideur« 
oyant  et  oontoatant  compto.  dann  «n«  affaire  comZ  ceT 

.ia«t,fter  de  I  m«olvab.ht6  do  tola  dfibiteurB  de  la  bu^.. 

"  OonBid^rant  qu«  le  d^fendenr  rendant  compte  en 
prouvant.  comme  il  I'a  fait,  par  t^moina,  le  pS^t'de- 
divorsBs  sommes.  au.d.Bso««  do  |60.00  «hacune.  Z^r^Z 
dans  son  co„.pte  comino  payees  4  feu  Louis  iTye^",^! 
clr-    ,    ''"'  P'"'*^'  admissible  ot  legale,  sous  not« 

oxcMe  de  beaucoup  160.00.  et  que  lo  d6fendenr  n'est  pw 
poursum  pour  rendre  coinpte  de  Temploi  que  le^^ 

.    "  Oonsid^rant  quo  le  dfifendour  rendant  compte  a  pronv* 
avoir  f^tetfaitfaire  et  pay6  les  reparations  a«  We 
ments  de  la  mai«on  du  def^nt  et  montioun6es  San   fon 
compte  puisqu'il  n'ait  pfts  fourni  de  pieces  justifica  Ives 
pour  chaque  item  parttculier  de  ces  reparations 

Considerant  de  p/us  que  le  serment  du  rendait  comnte 
estexzge  parjaloi  pour  couvrir  ces  mfimes  d^tS^^^t 
autres  semblable,  qui  se  pr^sentent  datis  la  pr^sente  red- 
dition  de  compte  et  pour  lesquels  ii  est  difficile  et  sou- 
|en    m«me  impossible  do  fournir  des  pieces  justifica- 

<"Con8id6rant  que  le  rendant  compte  ne  doit  pas  I'in- 
terfitsuriyem  IllS-OO  retir6  de  la  Banque  d'E^argnes 
e  employe  de  suite  4  I'achat^'un  piano  p<|ar  la  pJTite 
fille  du  dit  Louis  Mayer ;  -  * 

"  Considfirant  que  le  d6fendeur  rendant  compte  n'a  Das 

,  arquitte  avant  la  reddition  dft  compte.  le  legs  de  $800 

fait  p^  feu  Louis  Mayer  k  Dame  Julie  (Jarick.  que  cette  ' 

^m^e  faisait  partie  de  la  succession  tant  qu'elle  n'6tait 

paspayte;  ,^fte  les  deniers  du  dit  Louis  Mayer  6taient 

placfa  en  b^que.  par  lui.  et  portaient  intferftt  et^ne  1» 

;      .  '    Va*    f  Vi.  u  n  '  '  ' 
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d^fendonr  1(>n  h  n>tir^  <le  la  banque  poar  non  MnAflci^ 
p«rHonn<*l,  Miiuf  k  «^u  rt^ndru  comptu,  comuitt  il  h^  r«K*on- 
iiiiit  daiiH  HOD  t6iuoigii«g(S  et  qu'il  aurait  dA  •*«  charger, 
on  rt'cotto,  des  iut6r£tN  iiar  $920.85  de  <«  qu'il  avait  ainsi 
nUir6  de  la  Banqut*  d'Epargnea  et  qui  lui'eat  ruat6  cii 
mains  au  d6cdM  du  dit  Loujm  Mayer,  et  qu'il  aurait  du 
porter  on  recette,  pour  tef  int6r6t,  |18.91  de  plua  qu'il  n'y 
a  port6 ;  '  ^  • 

"  Consid^rant  que  le  d6fendout  u  foumi  dett  prenveH 
Buffisantes  de8  paiementn  den  primes  d'aciHurance  et  den 
taxes  dues  4  la  corporation  de  la  cit^  de  Montreal,  et  qu'il 
a  donn6  des  explications  HatisraisanteH  des  raisons  pour 
lesquellos  11  n'a  pas  en,  pour  la  succession,  le  b6n6fice 
des  escomji^es  oiferts  par  la  djt'e  corporation  k  cenx  qui 
paient  aux  dpoquen  Rx^es  par  elle  et  qu'il  a  aus^i  expliqu^ 
d'une  manidre  satibfai^ante  la  nan-productiour  de  quelqueH- 
/  unk  des  re9U8  de  ces  paiements  ;\ 

/  "  Consid6rant  qu'il  s'est  glissQ  une  couple  d'erreurs  16- 
gdres  q^e  les  oyant  compte  out  signaldes  dans  lenrs  d^ 
bats  de  compte^  saroir  :  \ 

6o.  Sur  paiement  des  taxeli..], 0  S4# 

7o.  Sur  paiement  au  barbier  C.  Leclaire  ...  0  40 

0  74 
que  ces  erreurs  doivent  fttre  corrig6es,  et  que  le  montant 
collectif  de  ces  erreurs,  74  centins  ttntout  doit^tre  d6duit 
'  '  des  ddpenses ;  \  •  > 

1  "  La  Cour,  procMant  k  fetablir  le  rl^sultat  final  de  la  red- 
dition  de  compte,  et  le  i«liquat  ddfiuitif  de  celuiTci,  ad- 
juge  :.  {(u(;udicatidn  sur  le  retiquat  etphrlage; ,  n'offriivfu  din- 
tirit);  ■         -      ^  '  I        '    ,'      •     :'■    ■•^— 

"  ht  attendu  que  les  frais  de  la  pr(§fiente  action,  riser- 
v6b  parole  jugement  ordonnlant  la  reddition  d.e  compte,^ 
et  Burtout  les  frais  des  d^bats  et  soutenn^ents  de  compte 
ont  %ih  occasionn^a  par  la  negligence  du  difendeur  jeb- 
dant  compte  4  prodnire  une  partie  de  s«s  pieces  justifica- 
tives  en  m6me  temps  que  son  compte,  eC  encore  plus  par 
ies  exigences  e^ag^r^es  des  deifx  parties  et  plus  particu- 
lidreroent  gar  les  exigenc«3  des  demajidenrs  oyant  et  con- 
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ordonn*  q«'il  ,era  fait  an  total  d«  tou.  1«.  S  iant  d« 

.ette canao  et  1«  d6fond«ur  rondunt  .ompto  oaf  condamn* 
.  P«y«r  un  quart  do  ...  total  d.n  IVuia.  e   !.,«  dita  deman- 

l^^ror"  "  •""""*"'^*  '''^'"P^«  -ont'conda^l  Apter 
I6»  troiH  ttutroH  quart«  du  dit  total  dea  fraia  " 

!,«  fr:*?'"'''  *^*»^'"t  ^"  rondant  corapte.  "^ 

DtMlefeutUe  Sr  Bonin,  avocata  d«a  oyaut  oompte 
(J.J.  B.)  .  ^ 


80  septembre  1887. 
,        C{)rai»  OuiMET,  J, 
'POMINVILLE  V.  DESLONGCHAMP. 

Vente  poUr  argent  comptant^Diraut  de  paiement-Uvraiun^ 
I  Saisie-revenUicQtion. 

.        e-trioiSett  '""'"  valeun,  co.nn,erci.l«,.  U  vente 

1  agent  Mats  au  lieu  de  payer  comptant.  I'acheteur  offril 
eu  pa..n»ent  deux  billets  promi^soires  sign^s  par  1 W 
du  demandeur  A  I'ordre  d'un  tiers.  Adolphe  Parent  £e 
XTfZde    rr/  ^"*  ""^  -iaie-revendication  all^  ' 

Lonf  nrA?  r^/'  ^?.,^«'^^»deur  avec  lea  dettes  de  son 
eTclr  r  */^*  ^^  '^^*"*  '^^*^  propri6taire ;  il  dfiposa 
enOourles  iS.op  re^uis  et  demanda  A  6tre  r6int6«ieu 
la  possession  de^  dJtH  ^nirnM  jeint6gr6  eu 
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iw.  Le  dAfendear  <M>nte*t«  I»  Miiit>-rev*»n(fi<'ation  •nr   U 

^«)«u«*  priu<  ip'  qu'il  iiv«it  tt'hot*  l«»ii  doui  rhovaai  de  ragnnt 
"'""'^  '""  <in  dein«fld«mr  qui  ii'a«it  prtwatf  comiiiu  propri£tair«> 
4ff  <iil|  cheirftUK  :  que  le  dit  agew*  ^tait  U'gaUunent  en 
pofiseai^ov  del  dit*  chevaux  ^t  avait  le  droit  d«J«a  rendro^ 
qu'il  no  leu  avait  iichrtf'M  quo  parcn  quo  )<>  dit  agont  /'tait 
1«^  df bitt'ur  du  d^i'ondfar,  wt  que  Im  dC'fouduur  ««>  trouvait 
fn  poBaoHMion  dcN  ditii  chevaux  A  titre  de  propriltaire. 

I^  Haiaio-revendtcation  a  M  m^intun^  par  le  jagu- 
ment  Huivant :  '      > ,       " 

*'  Lu  Cour,  etc 

"  Connidfirant  qa'il  eit  en  prenvn  que  Ion  dfe  Tinstita- 
tion  de  lu  pr^eiite  action  et  do  la  saiiie-reTendication 
pratiqu^M)  ♦•n  rette  caaae,  le  demandear  .faisait  le  com- 
meno  de  chevaux  et  «tait  le  seal  et  veritable  propri£tain> 
dea  chevaax  saisia-revendiquC'li  en  icelle,  pour  lea  avoir 
achetfea  et  payfea  de  aea  proprea  d^niera ;  que  le  noQim^ 
Louis  Pominville  n'itait  que  son  agent  pour  les  fins  de 
son  commerce,  et  quo  le  dit  d^rendeur  d6tenait  ill^ale- 
ment  en  sa  posaession  les  dits  cheyanx  contre  le  gr6  et  la 
Tolont^  du  dit  demundeur  et  de  Bou^ljft  agent ; 

"Cou8id6rant  qu'en  loi,  la  veaile  est  nn   contrat  par. 

lequel  une  personne  donne  une  chose  i  nne  autre  moyen- 

nantnn  prij^  en  argent  que  la  dernidre  s'oblige  de  payer, 

A  moins  de  conventions  contraires,  et  que  dans  TespAoe 

actuelle  aucun  tel  contrat  n'a  6t6  pronv6,  mais  qu'au  con- 

traire  il  appert  que  le  dit  difpnd^ur  aprte  s'fitre  oblig* 

d^'i^wytr  en  argent,  k  la  Banque  di  Petiple,  la  somme  de 

|2l9p^6o,  priif  convenu  entre  lui  et  le\,dit  agent  du  dit  de- 

mandeur  pour  les  susdjts  deux  ch^aux,  a  ilUgalement 

refusfe  de  payer  le  prix  de  vente  susdii,  et  aara)(t  contr*  ' 

rement  A  ses  conditions,  offert  en  pal|^ent,  en  guise  d'l 

gent,*certain8  billets  proinissoir^s  que  IW^it  d6fendeur  ^Lm 

tendait  Ijai  Mte  \k  et  alors  dus  personneilement  par  le  dit 

Liotilf  j^ointnville,  I'agent  susnomm6  d^  dit  demandeur, 

Vt  oo^^Smaik  a^yoir  ill6galement  et  sons  defausses  repr6sen- 

|ii^it  Louis  Fominville  la  livraison  des 

tani|jl<t  dite  rente  ne  pent  avoir 

bt; 
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«|f<)o.^  !•  r«mu..,  d«.  diU  ohor.m  .a  dit  di^door    »^-"""'. 
uon  pIo«  qu«  d«  luinn  p»yerl«  prix  „t  U  vttUmr  »n  »,- *»'''-•"'•— ' 
g«nt  t4«l  qa«  oonirpQa  ;  ^ 

"  Oon,id«mnt^U«  1»  dit  d.maudeur  a  prouvfi  |«,  «I1«.  * 

gallon.  «Moali«Ile.  «j^  .«  d.maud.  »t  que  K.  d6fimd«iir 

"  R«J""«  IwS^C-.  .t  maintient  |«  prtsente  ». 

'ku     iSr*'*  '*'*''''''*'  ^""»'«^  »«•«««  «t'V*^ 
/  iZiS^""""  *'""  *J"«^«V^*a«  dfcrit.  corame  sait- 

-fD6c,Iar«enotftrf  la  .aUio-i^ovondication  pratiqu6.^n 
^ic^^lle  bonn.  .^t  valabl.  ot  la  mtainti.,ut  avoc  d^i,en«.'bt.  " 
•  ilM^rf  4*  Lt/ortuHe,  Avoaatn  du  doraaudour. 
0«iiw/,  a>m«//ii,r  4.  Ley,,,*.,  aJttcats  du  dfifimdeur 
(^.J.  B.)  j  ' 

8  juin  1887.    1  "     . 

Cbram  Qil^^  J,  ^ 

LUSIONAN  V.  BldbLB  et  n».  V 

I'oeateun  et  locataifM^Baux  4le  meublet'-'Juridictiom. 

^"°*p;^*u«  <?v7?'T  r"^'""  '*""''"-  f*'  ''•^•«'«  ««7  d«  Code  de      • 
ProcMure  Civl^  entre  locteun  et  lowUlre.  ne  s'.ppllquent  qu'aux 
b«uxd'linmeuble.etnoiv4ceuxd*..«eobleH.  PP'"»"«n« «»« •«  .         . 

L'action  du  demandeur  fitHit  en  rfesiliation  d'nn  bail  de 

yinenbl««et^d'4mme|^le,,  et  oVait  Hf  intent6e  .n  vertu  de 

^acte  8||l|pfr  et  Sea  articles  du  Code  de  ProcMure  qui 

.rraettenf  une  procMure  nommaire  dans  oea  caa 

Le  d^fendeur  fit,  quant  auk  meublea  une  exception  d&. 

clinatoire.  all6guant que  la  Cour  navait  pw de juriditftioa 

pour  rtsiheT  un  bail  de  meublei.    2      ^  x:         '. 

Cette  exception  a  ^6  maintenue,  ertT-actioh  a  it6  d6- 
bout6e  BUT  une  question  de  fait  pour  les  immeubles. 
Void  lejngement: 
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"  Consiclfiraiil  que  Faction  da  demandcnr  est  uniquo- 
ment  pour  fuire  r^silier  tin  bail  de  meubles,  la  partio 
d'icelle  qui  a  trait  k  faire  r^i^ilier  an  bail  d'immeubles 
u'appartenant  pas  au  demandeur  et  ayant  dt6  ins^rSe  dans 
la  declaration  par  erreur ; 

"Considerant  que  les  prdc^dures  sp^ciales  permises 
,  par  Particle  887  du  Code  de  Proc6dttre  entre  locateurs  et 
locataires  ne  s'appliqi^eilt  qn'aux  baux  d'immeuble$  et 
que  cette  Cour  constitute  en  tribunal  special  i>our  en- 
tendre de  pareilles  demaudes  entre  locateurs  et  locataires 
n'a  pas  juridiction  lorsqu'il  ne  s'agit  que  de  la  r^siliatiou 
^d'un  bail  de  meubles;    " 

"  Maintient  Teic^ption  declinatoire  comme  bien  fondle 
et  a  d€boute  et  dfeboute  le  demandeur  de  son  action, 
sauf  recours'  devai^t  le  tribunal  competent,  aux  d^pens 
snr  la  dite  exception  seulement  et  sans  frais  sur  les  autres 
defenses  et  exceptions  sur  lesquelles  Tinscription  a  et6 
irr^gulierement  faite  en  mSmc  temps  que  sur  Texceptiou 
declinatoire."  \  ., 

Ro^  8c  BouthUlier,  avocat^  4^1  den^andeur.  -  v 

C.  Lebevf,  avocat  du  defendeur.  / 


^  ,  19  octobre  1887. 

Coram  Mathieu,  J. 
-     ,  BllI^ANGER  V.  RIOPEL. 

\       Mattre  et  ouvrier^ResponsabilUi — Echafaudage. 

Jtroi: — lo.  Que  le  mattre  est  responsable  du  dommage  cauH^  par  son 
ouvrier  A  un  autre  ouvrier,  dans'  I'ex^ution  des  foi^ions  auxquolles 
il  est  employ^ ;  ' 

2a  Que^paf  suite,  il  est  tesponsable  du  dommage  caus6  A  un  de  ses  em- 
.  ploy#,  par  I'^roulement  d'un  4chafaud  constniit  pfir  un  autre  de  ses 

ouvriers,  sur  son  ordre.  ... 

.*■■■',*■-    ,?U-     ' .      ■'  * 

Le  defendeur,  maitre  pl&trier,  aurait  %\i  faire  par  un 
de  89S  ouvriers  un  echatlEiud  pour  confeictionner  les  en- 
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ddits  d'une  bfttisse.  Le  demandeur  et  ses  compagnons 
travaillaient  sur  cet  6chafaud  aui  travaux  que  le  d6fen- 
deur  leur  avait  coramand6s.  Get  fedhafaud  fetant  supports 
par  des  morceauide  bois  trop  faibles  B'fecroula,  entrainant 
avec  lui  ^ans  sa  chute  le  d6fendeur  et  les  autres  ouvriers. 
Le  dfefendeur  se  blessfi  au  pied  droit  et  ne  pu|  depuis  se 
remettre  au  travail.  L'action  qu'il  intenta  est  ea^Oto- 
mage  pour  #600.00. 

-Le  d6fe^ur  plaidant  sa  nou-responsabilit^  all6gua  que 
l'6chafaud  en  ^question  a  6t6  fait  par  le  demandeur  \ii- 
m6me  et  ses  compagnons,  et  que  habituelloment  c'6taiSnt/ 
eux-m6mes  qui  s'fechafaudaieiit ;  que  le  demandeur  s'est 
renducoupablede  grave  negligence  avec  ses  compagnons 
en  c^  qu'ils  se  seraient  placfes  tons  k  la  fois  k  un  seul 
boiQ[t  de  r^chafaud.    /  . 

^  Le  jugement"^  suivAnt  a  maintenu  Taction  et  d6clarfe  le 
maitr^  responsable,  dans  ces  termes  :^    ^ 

"LaCour,  etc i 

"  Attendu  que  le  demandeur  reclame  du  d^fendeur  une 
somme  de  $600, 6tant  le  dommj^  k  lui  caus^  et  resultant 
de  la  rupture  d'un  fechafaud  insuffisant  fait  par  les  em- 
ployes du  d^fendeur,  et  pour  lequel  le  demandeur  tra- 
vaUlait  k  I'emploi  du  dfefendeur,  I'^chafaud  en  s'6crou-  ' 
lant  ayant  entrainfe  le  deman/deur  et  lui  ayant  d6fait  le 
pied  droit ; 

"  Attendu  que  le  d6fendeur  a  plaid6  k  cette  action  que 
cet  6chafj^ud  avait  6te  fait  par  le  demandeur  efses  com- 
Pagn;^  d0  travail,  et  que  le  dit  demandeur  et  ses  com- 
pagnons de  travail  fitaient  responsables  de  I'ini^ftffisance 
de  cet  fichafaud,  et  que  si  I'accidfent  dojiit  le  demandeur 
se  plaint  avait  eu  lieu,  c'Mait  le  rfesultat  de  la  faute  et  de  * 
I'imprudence  du  demandeur  et  de.  ses  compagnons  de 
travail.;  ■  /    \  ■         .  "     -;    ■,.    '■.    W-     -' 

"  Considerant~qt'il  est  prQuv6  que  cet  ^chafaud  a  6te  • 
fait  par  un  nomm6  Beaupr§,' sous  les  or^es  et  suivant  les 
mstructions  du  d^fendeur  et  de  son  contre-mdtre,  et  que 
le  demandeur  n'a  donn§  aucnne  instruction  quajnt  4J[a 
construction  de  cetf§chafaud,  et  n'avait  aucun  contvfile 
sur  celui  qui  le  cqnstruisait ;  ,        .  T;    i- 
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"Consid^rant  que  par  I'article  1054  du  Code  Civil,  le 
maitre  est  respousable  du  dommage  cans6  par  son  ouvrier, 
dans  rex6ontion  des  fonctions  auxquelles  ce  dernier  est 
employfe; 

"  Gon§id6rant  que  ce  principe  s'applique  aussi  dans  le 
cas  6u  le  dommage  est  cans^  d  «ii||utre  ouvrier  ; 

"  Considerant  quo  Beaupr6  qui  a  fait  I'^chafaud  susdit 
6tait  k  Temploi  du  d6fendeur  et  sons  ses  ordres,  et  ce  der- 
nier ne  pent  «e  soustraire  k  la  responsabilit6  que  lui  int 
pose  la  loi  par  la  faute  du  dit  Beaupr6,  si  faute  il  y  a,  en 
ne  faisant  piu»  I'Schafaud  suffisant,  qu'en  prouvant  que  le 
deiiiandeur  par  quelque  convention  avait  as8um§  la  res- 
ponsabilifH  que  la,  loi  impose  au  d6fendeur  ; 

";€onsid6rant  que  le  d^fendeur  n'a  prouv6  aucune  con- 
vention faite  Avec  le  demandeur  par  laquelle  ce  dernier 
se  serait  engag6  de  fairejes  ^chafauds  ou  serait  convenu 
d'assumer  la  responsabiUt6  de  I'insuffisance  des  ^ha- 
iauds  ; 

"  Considerant  que  Tusage  que  le  defendettt  a  pr6tendu 
prouver  par  ses  temoins  que  les  ouvriers  plfttriers  font 
g§af6ralement  eux-mSmes  les  6chAfauds  et  qu'ils  sont  alors 
responsables  de  leur  insuffisance,  pourrait  peut-6tre  valoir 
et  constituer  une  bonne  defense  a  Taction  du  demandeur, 
si  ce  dernier  et.  ses  compagnons  avaient  et6  ch^rgSs  de 
faire  leurs  propres  dchafauds,  ce  qui  n'a  pas  6t6  ^tabli  par  la 
preuve,  mais  qu'au  contraire  il  est  constats  par  la  preuve' 
que  o'est  le  defend.eur  qui  s'est  charge  deaaire  les  dits 
6chafands  en  employ  ant  un  autre  homme^pour  les  faire 
[ue  les  pl&triers ; 

"Considerant  que  la  defense  du  d^f^odeur  est  mal  fon- 
[6e  et  que  Taction  du  demandeur ^  bien  foud^  jusqu'a 
oncurrence  de  la  somme  ^e  $200,  etant  le  montant  au- 
quel  cette  Cour  6tablit  suivant  la  preuve,  les  dommages, 
l^prouv^s  par  le  dit  demandeur  et  jr^sultant  du  dit  ac- 
cident ;        ' 

"  A  renvoAr§  e|i^renvoie  la  d6fense  du  dit  d^fendeur,  et 
a  maintenu/ei/maintient  Taction  du  demandeur,  jusqu'a 
concurreilc^  de  la  susdite  somme  de  $200.00,  et  a  con- 
damn6  et  condamne  le  ddfendeur  k  payer  au  demandeur 


.     "N 


SUPERIOB  COURT. 


201 


TYoinT'"'^^  ^*  considfirations  euedites  la  dite  somme 
de  1200.00  courant  avec  int6rtt  8ur  icelle.  A  compter  de 
ce  jouf,  et  les  dfip^ns  distraits,  etc..  et  a  condamnfe  et  con- 
damne  le  dit  demandeur  A  payer  la  diff6rence  des  frais 
de  contestation  d'entr^  une  action  de  $200.00  et  nne  ac- 
tion  telle  qu'intentfie,  distraits,  etc." 
Gaudet  8c  Plmtrde,  avocats  du  demandeur. 

ilKg-rf  4- Zia/or/«»«,  arocats  du  d6fendeur. 
(J.,J.  B.) 


m 


[In  Review.] 

^%£^^    '-  ■  .    May  81,  1887. 

Cdtam  Tascheread,"  Loranoer,  Ouimet,  JJ. 

LA  JANQUE  NATIONALE  V.  CHAPMAN  ET  AL. 

a^ntract  in  fraud  of  credilori-CC.  lOS2-l085^'Knau;ledge 

of  Insolvency. 

One  of  the  Hefend«,t8  aold  real  estate  to  the  other  defendant  who  was  his 

^nephew,  as  we  1  «,  book-keeper  of  a  firm  in  which  the  Tcte  was  a 

partner;  and  the  sale  took  place  at  a  time  when.  i»  th/olln  of 

HKil     -J^rt  the  .nsolvency  of  the  uncle  was  generall^  kiowp,  '^       "  "' 

HKLD.-That  the  nephew  must  be  p««umed  to  have  had  know^^eof 

the  uncleVjnsolvency.  and  the  sale,  under  C.  C.  10*5.  was^SS 

The  review  was,  on  the  inscription  of  tte  plaintiff  from 

Uct.  8,  1886,  dismissing  the  plaintiff's  action. 
Loranoer,  J. : — 

Action  paulienne,  bas6e  sur  I'article  1035  du  C  0   qui 
declare  que  tout  contrat  4  litre  on6reux  fait  par  un  d6bi- 
eur  insolyable,  avec  une  personne  qur  connait   cette 
msolvabilit6,  est  reput6  feit  avec  intention  de  frauder         • 

Led6fendeur,  C.G.Beckett,  faisait  affafres  en  socifetfi, 
avec  Walter  Beckett,  sous  le  nom  de  C.  G.  Beckett  &  Oie 
au  Nouveau-Brunswick  comme  manufacturiers  de  fuseaux.' 
Cette  S0ci6t§  est  devenue  dfibitrice  de  a«' demanderesse 
pour  une  somme  de  |888.00,  montant  de  quatre  biUets 


<-^J  •  ',  ,-.5J 


^■. 


18R7. 

liB  Banoue 
Nntionitie 

V. 

Cbapmnn. 


■  „•  ■ , 

«)«' 


at- 


.  r 

Ida  r 


MONTREAL  LAW  REPORTS. 


».■ 


signfo  nar  Beckett  &  Cie,  k  i'ordre  de  H.  R.  Beckett  et 
endosiiP^  parce  dernier.  Le  dernier  billet  est  du  mois  de 
mai/  19^84,  et  depuis  cette  d^rnidre  6poque,  la  socifetfe  a 
ce886'%e8  paiements.  •  La  de&ianderesse  invoque  la  sectioa 
28e  de  I'article  17  du  C.  (^.  qui  deerite  que  la  faillite  est 
I'etatd'un  commer9ant  qui  a  cessfe  ses  paiements. 

Le  25  mars  1886,  le  defendeur,  C.  G.Beckett,  a  vendu 
k  I'autre  d^fetfdeur,  Chapman,  trois  immeubles  qu'il  pos- 
sedait  dans  le  district  de  St.  Fran9oi8,  et  la  demanderesse 
4emande  la  r^olution/de  cette  vente,  all6guant  qu'elle  a 
6te  faite  dans  un  temps  ou  le  vendeur  6tait  en  banque- 
route  et  cela  k  la  connaissance  de  I'acheteur. 

Le  dSfendeur  Chapman  a  plaide  bonne  foi  et  il  a  6t6 
maintenu  dans  sa  defense.  C'est  de  ce  jugemeut  dont  on 
demande  la  revision. 

Toute  la  question  est  done  de  savoir  si,  k  I'^poque  de  la 
vente  en  question^  le  vendeur  6tait  tdellement  insolvable 
et  si  facheteur,  Ohapman,  conhaissait  cette  insolvabilitd. 

Que  le  vendeur  fut  incapabje  de  rencontrer  ses, affaires, 
k  cett&  fipoque,  il  n'y  a  pas  de  donte  a  cet  6gard.  Ses 
lettres  du  8  octpbre  1884,  du  26  Janvier  et  du  5  f6vrier 
1886,  en  foumisfient  une  preuve  irr6futable. 

l(e  26  avril  1886,  il  offre  k  la  demanderesse  $18,000. 
comme  composition  et  lui  demande  sa  d^harge. 

Waltfer  Beckett,  outre  le  commerce  qu'il  faisait,  en 
8oci6te^vec  C.  G.  Beckfett,  au  Nouveau-Brunswick,  faisait 
afffites,  comme  manufacturier,  k  Sherbrooke. 

II  a  lui-mdme,  fait  faillite  le  19  novembre  1884,  et  il 
reconnait,  dans  sa  deposition,  que  la  cause  de  cette  faillite 
est  due  k  Tinstance  de  la  demanderesse  pour  obtenir  le 
paiement  de  sa  cr6ance  .   x^ 

II  est  prouv6,  hors  de  doute,  qu'il  6tait  de  notori6t6 
publique,  a  Sherbrooke,  que  la  cession  de  Walter  Beckett 
Stait  due  au  piauvais  6tat  des  affaires  de  la  maison  du 
Nouveau-Brunswick.  II  y  a  milme  au  dossier  nn  OTticle 
de  journal  annon9ant  le  fait.  M.  ChapoEian,  un  deg  d6fen- 
deurs  en  cette  cause,  et  I'acheteur  de  G;  G.  Beckett,  est  le 
parent  de  ce  dernier.  II  a  6t6  longt^mps*^Cson  emploi 
comme^  I'emploi  de  Walter  Beckett,  comme  teneurde 
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livres  et  il  fitait  an  couwit  de  leurs  affaires.    O'est  le 

Walter  Beckett,  I'associfi  de  ce  dernfer  &  venir  iusqu'A 
que  ques  jours  avant  sa  cession  de  biens  ;  de  sorte  qti'il 
6tait  au  courant  des  affaires  de  la  maison  dn  NouYeau- 
Bmnswick.  II  est  6galement  en  preuve  que  C.  G.  Beckett 
est  yenu  A  Sherbrooke,  dans  le  mois  de  novembre  1884 
quelques  jours  avant  la  cession  de  Walter  Beckett,  avec 
LlTl  ^^*  demanderesse  qui  voulait  obtenir  des 
8uret6s  additionnelles  du  dit  Walter  Beckett,  s&retfes  que 
ce  dernier  refusa  de  lui  donner.  ' 

8afo"r :  ^^"''  ^  ^*  **'''""°''  "''''*°*'  ^''^  ^'^^  "  ^*^  ^'^'' 

,/^^^J^;;'^t^thedefmiant  knew  of  your  liabUUy 
po^  -         ^^'^'^^ompmy?-    Walker  Beckett.  xC 

"  iiif  ^^  fT"'  *"^"''  ^^^^Ptnty  books  Msome^^t^^ 
^^^/^/*^  to  talk  mth  hi^  about  matters.    I  used  to  be  free 

"  LSr*^  '^"'*  '^'^  tf^A  *.«  «»  /  trr»*/rf  «;i/A  C.  G. 
^Le  dfifendeur,  Ohapma^  i]  est  vrai.  declare  qu'il  n'avait 

BecketUorsdel'achaf, en  question.    Cela  ne  me  parait 
pas  probable,  comme  je/ viens  de  le  dire.    W  est  le  neveu 

oui'Srir    '  '*'  ^^""^  ^'  ^™«  ^^  WalterWeckett 
qui  faisait  affaires  en  8<)ci6t6  avec  son  fr6re  C  G  Beckett 

et  comme  le  dit  Walter  Beckett,  il  a  6t6  tenu  a/courant' 

des  affaires  de  cette  8o^i6t6.     De  plus,  il  y  a  le  f^  impor- 

antde  la^noton6fc6  publiqiie.    Comment  exXuer  que 

le  neveu  et  employ^  des  autres  dfifandenrs^Li  Test 

enco^.  ait  Ignore  un  fait  que  tout  le  monde  4nnSsait  ^ 

"nlni^"  t'  ^."^^«**"^«  q«i  rfepand.  ordinairement.  ie 
plus  de  lumidi^  sur  la  mauvaise  foi  des  tiers,  (Chardon 
vol.  2.  no.  208.)  est  la  notori6t6  de  la  duresse  d^  Z- 
teur.    Quiconque  fait  avec  lui  tin  trait6  pr6judiciable  h 
ses  crfianciers  serait  diificilem^t  6couf6  dans  I'exception 

"  ?n«i^r       'n  Pff«°"»Vi«»  ^^  n^oins.  sera  cont,;  lui. 
jusqud  cequil  ait  prou^  queVla  iiotori6t6  n'est  pas 

"arrivfiejusqu'Alui."  \  \,       *^^ 
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"  Mais,  si  Tinsolvabilit^  6tait  notoire,  (BMarride  vol.  4, 
"  no.  489),  si  des  actus  signiHt^atiFs  on  des  pouTsuites  judi- 
"  ciairea  Tavaieut  sigual^o,  la  fraude  da  tiers,  qaoique 
"  nojn  pr^sumte  de  droit,  serait  facilpment  admise." 

"  II  y  a  un  autre  6l6meiit  qui  fait  prisumer  la  fraude, 
"  cVst  lorsqu'il  y  a  eu  alienation  de  tous  les  biens."  Dans 
ce  cas,  dit  B^darride,  "  la  prSsomption  de  fraude  se  pr6- 
"  sume,  quant  k  ses  effets,  snr  le  degr6  de  parent^  on 
"  d'alliance,  existant  entre  les  parties." 

"  Le  pen  de  temps  qui  s'est  6coul6  entre  les  actes 
"  attaqute  et  I'^poque  de"*  la  d(§confiture,  (Tonllier,  vol.  6, 
"  no. 855) ;  c'est-^dire  I'^poque  on  Tinsolvabilite du  d^bi- 
"  teur  est  devenne  notoire,  a  toujours  H6  consid6r§  comme 
"  une'des  plus  violentes  pr^somptions  de  fraude."  Et,  si 
Ton  r6ftre  k  notre  propre  jurisprudence  on  trouv^ra  la 
tndme  doctrine  admise,  dans  les  causes  de  Clarke  4*  i^ortie; 
Reiner  ^  Bouchard,  4  Q.  L.  RI'298;  7  Jurist,  219  et  220. 
De  mfime  dans  la  cause  de  McOrath  Sf  O'Connor,  14  L.  0. 
B.  898. 

Le  d6fendeur,  Chapman,  a  pr6tendu,  k  Targumept,  ^ue 
lademandefesse  6tait  sans  action  contre  lui,  attendu  qu'elle 
possedait  des  garanties  hypoth^caires  sur  la  propri6t6  du 
Nouveau  Brunswick,  plus  que  suffisantes  pour  acquitter 
sadette.  Cette  pr6tentioft  n'est  pas  fondle  en  loi;  les 
biens  du  d^biteur  sont  le  gage  commun  de  ses  cr^anciers, 
et  quelques  garautiei^  que  puisse  possMer  un  or6ancier, 
sur  une  partie  quelconque  des  biens  de  ce  d6bitenr,  U 
n'est  pas  permis  a  ce  dernier  de  diminuer  ce  gage,  en 
aucune  fa^on.  .S'il  le  fait,  il  se  rend  coupable  d'une  fraude 
et  1^  contrat,  au  mqyen  duquel  il  a  perp^tr^  cette  fraude, 
pent  dtre  aunnl6.  , 

Pour  ceS  raisons  jious  sommes  d'opinion  que  le  juge- 
ment  est  errou6,  et  que  I'acte  de  vente  en  question  devrait 
etre  rSsolu  et  annuls.  Le  jugement  est  en  consequence 
renverse  avecd^pens,  tant  de  cejtte  Cour  que  de  la  Cour 
de  premiere  instance.  ' 

The  judgment  of  the  Court  is  as  follows  :— 

"  La  cour,  etc.;. 

."  Considerant  qu'aux  termes  de  Tarticle  1085  da  Code 
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Civil  tout  contrat  k  litre  onireux  fait  par  an  d6biteur  in- 
■olvable  aveo  une  persoane  qui  conuait  cette  insolvabi- 
lit6,  e^t  r6put6  fait  avec  I'intention  d«  frauder  et  eat 
annulable-; 

"  Conaid^rant  qu'il  est  |)rouv6  que  le  28  mars  1886, 
date  du  conlrat  de  vente  du  d6fendeur  Charles  G.  Beckett 
au  d6fendeur  Jamea  H.  Chapman  dont  I'annulation  est 
demandfie.  et  longtemps  auparavant,  le  dit  Charles  G. 
Beckett  6tait  insolvable,  el  eela  k  la  connaissance  du  dit 
d6fendeur  Chapman,  qui  est  son  peveu,  et  6tait  k  son 
emploi  cqmme  teneur  de  lirres  de  la  soci6t6  C.  G.  Beckett 
&  Cie.,  dont  le  dit  C.  G,  Beckett  faisait  partie,  et  dont  la 
Jaillite  a  entrain6  la  mine  personnels  du  dit  C.  G 
Beckett ; 

"  Considirant  en  outre  qu'aux  fipoques  susdites  I'insol- 
vabilit6  et  l'6tat  de  faillite  du  dit  Charles  G.  Beckett 
etaient  de  notori6t6  publique ; 

"  Considfirant  que  la  demanderesse  lors  du  dit  acte  d^ 
vente  6tait  cr6anci^re  du  dit  Charles  G.  Beckett  pour  unf 
somme  excMant  celle  de  #30.000,  et  avait  int6r*t  k  deA 
mander  que  le  dit  acte  soit  annul6  comme  ayant  m  foit 
en  fraude  de  ses  droits  ; 

"^  Considdrant  qu'il  y  a  erreur  dans  le  jugement  dont  la 
revision  est  demand6e ; 

"  Casse  et  annule  le  dit  jugement  du  8  octobre  1886  ei 
proc6dant  4  rendre  celui  qmUa  c/ur  de  premiere  instant 
aurait  du  rendre,  declare  rf^l  etXans  eflFets,  casse  et  anniile 
1  acte  de  vente  du  28  mars  1885  sus  cit6,  fait  et  passfi^e- 
vant  E.  P.  Tilton;N.P.,en  Ik  citfe  de  Sherbrooke,  ent/e  le 
dit  dfefendeur  Cl]ta4)man  et  le  dit  Charles  G.  Beck«itt  lej 
tout  avec  dfipens  tant  de  cette  co^^  que  de  la  cour  de  pre/ 
miite  instance  cohtro  le  dit  d^i^ndeur." 

,    /  Judgment  reversed, ' 

Panneton  Sir  Mulvena,  attorneys  for  Plaintiff. 
Ives,  Brown  gf  Ereuch,  attorneys  for  Defendant 

'  TIm  caw  is  now  in  appeal  to  the  Queen's  Bench. 
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[In  Rkvikw.)  •   / 

Coram  JETTfe,  TasOHEREAP,  Mathieu,  JJ. 

THE  EASTERN  TOWHSHira  BA^  v. WRIGHT  et  al„ 
WRIGHT  ET  AL.,  ftpposants^  and  the  E.  T.  BANK, 
Coiitestdnts.  /   . 

l*rocedure—WrU  of  Summons^ Service^Opposition. 

A  writ  of  ■ummonn  wbh  issued  in  the  djiitrict  of  Saint  Francis,  and  direct- 
«1  to  any  bailiff  of  that  district/  The  writ  was  8erve<'l  rx^rsonally 
upon  the  defendants  in  the  diatrlctf  of  Beauoe  by  a  bailiff  appointed 

for  the  district  of  tieamw.  

Hbu)  :  1.  That  a  Superior  Court  writ  cannot  be  validly  served  by  any  other 
than  one  of  the  bailiffs  to  whom  it  Is  directed ;  and  that  the  writ  In 
question  having  been  directed  to  any  bailiff  of  the  dietrict  of  Saint 
Francis,  the  service  of  such  writ  by  a  bailiff  of  the  district  of  Beauce, 
was  null  and  void.  i 

•  2.  That  the  plaintiffs  having  obtained  judgment  by  default,  under  article 
89,  C.C.P.,  defendants  had  properly  i  roceeded  against  said  judgment, 
and  all  other  proceedings  siilMequent  to  the  issue  of  the  writ,  by  an 
opposition  styletl  an  opposition  d  tin  d'annuler,  and  that  defendants 
were  entitled,  by  means  of  such  opposition,  to  have  the  said  judgment 
and  other  proceedings  set  aside  on  accountof  the  nnllity  of  the  service!  * 

3.  That  In  such  case,  neltherthe  opposition,  nor  theatfidavit accompanying 

the  same,  need  comply  with  the  proviBlons  of  46  Vict,  c.  26,  sec.  4,  the 
said  statute  applying  only  to  suite  in  which  the  def^ndante  have 
been  validly  served. 

4.  That  the.opposition  need  not  be  accompanied  with  the  deposit  required 

with  an  exception  to  the  form. 

Action  ^n  promissory  note,  signed  by  defendants  (who 
carry  on  busitiess  in  partnership)  with  'their  firm  name 
of  Wright,  Troop  &  Co.  The  writ  was  issued  in  the  dis- 
trict of  Saint-Francis,  and  was  addressed  to  ^y  bailifi'  of 
that  district.  It  was  personally  served  on  one  of  the  defen- 
dants, within  the  district  of  Beance,  by  a  bailiff  of  Beauce. 
The  defendants  did  not  aptpear,  and  judgment;  was  ren- 
dered: against  them  under  89,0.  C.  P.  A  writ  oifilfa.  de 
bonis  w^  issued,  and  defendants'  movables  seized  there- 
under ;  but  the  sale  was  stopped  by  a  proceeding  balled 
an  opposition  (ifin  epannuler.  The  opposition  alleged  that 
the  defendants  had  never  been  legally  served,  inasmuch 
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M  the  wtit  of  BummoiM,  having  been  directed  to  any 
bailiff  of  the  diitriot  of  Saint  Francia,  could  not  be  legally 
served  by-  a  bailiff  of  any  other  di.trict.  That  the  bailiff 
of  the  district  of  Beance,  who  had  aMamed  to  serve  the 
said  writ,  had  no  power  or  authority  to  serve  the  same ; 
and  that  his  prptended  service,  and  the  proceedings  sub^ 
sequent  to  the  saine,  were  absolute  nulliti.-s.  And  by  th.^ 
conclusions  of  the  opposition,  defendants  asked  that  the 
writ  of  execution,  the  judgment,  and  all  other  proceed- 
ings subsequent  to  the  issue  of  the  writ  of  summons,  be 
m^t  aside.  The  opposition  referred  m«'rely  to  the  alle^d 
insufficiency  of  the  servict^ ;  and  the  affidavit  did  nothing 
more  than  affirm  the  truth  of  the  facts  alleged  i^  the 
opposition. 

On  the  return  of  the  fi.  fa.,  plaintiffs  moved  that  the  np- 
IKMition  berejected*6n  the  following  grounds  :  (1)  because 
the  matters  urged  by  the  opposition  could  not  be  urged 
by  opposition  d  fin  cTanmler,  but  should  properly  have 
been  urged  by  opposition  to  the  judgment  under  article 
484,  O.P.;  (2)  because   the  opposition  was    not  accom- 
panied by  the   affidavit   required  by  law;    (8)  because 
the  pretended  affidavit  did  not  declare  that  defendants 
had  a  good  defence  to  the  action  ;   nor  did  it  allege  that 
defendants  had  been  prevented  from  filing  such  defence ; 
(4)  because  the  opposition  contained) no  defence  on  the 
merits ;  (6)  because  the  said  opposition  was  not  accom- 
panied by  the  deposit  required^y  law.    This  motion  was 
dismissed. 

The  plaintiffs  then  fi|ed  a  contestation,  and  on  March 
81,  ISSY,  the  Superior  Court  (Brooks,  J.)  rendered  judg- 
ment maintaining  the  opposition.  The  learned  judge  held 
(1)  that  a  writ  issuing  from  the  Superior  Court  must  be 
^addressed  to  some  officer  legally  competent  to  serve  it ; 
*(2)  that  having  been  addressed  to  such  officer,  it  can  be 

fally  sWd  by  no  other  person ;  and  that,  therefore,  the 
service  mjthis  case  ^as  null  and  void ;  (8)  That  the  defen- 
dants, notlhaving  b6en  legally  served,  had  not  been  made 
parties  t^he  action,  and  were  entitled  'o  proceed  by  tierce 
opposition,  or  equivalent  proceeding,  and  thereby  to  obtain 
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rilief from  the judgin.nf  r.md»red  affainit  them.  (ilWtoW 
&/l«w/.  18LJO.J.809). 

The  following  in  the  t«xt  of  the  judgment  of  the  Su- 
p«rior  Court: 
"- ~"  The  Court,  et.*-., 

"  CoiiBidor^ig  that  tho  oppoHantii  huve...i»tabliiih«'d  th»> 
mat..ritfl  allegations  of  their  oppoitition.  tha^^  no  logal  or 
•nfficient  serviw  waH  .^ver  mad<«  upon  them,  calling  uppn  * 
them  to  answer  any  demand  of  plaintiff;  that  the  originul 
Writpf  Hummono  waa  ad^reaaed  to  a  bailiff  of  the  Haperior 
Court,  appointiHl  for  the  diatrirt  of  Saint  Fran.iS,  and  oould 
onhr  be  aerved  by  aueh  bailiff;  but  waa  never  ao  served, 
and  that  opposanta  never  having  been  summoned  in  this 
cause,  have  a  right  to  opiwse  the  judgment,  they  nem 
having  been  made  parties  thereto,  and  that  said  judgment 
was  illegal  and  null,  and  the  aeizare  made  then^under 
also  illegal  and  null,  doth,  in  ebtiseqiience,  maintain  the 
opposition  of  said  opposants.  etc." 

In  Review  it  was  argued  on  behalf  of  opposants,  that 
tfie  service  was  good,  having  been  mad<'  in  the  district  pf 
Beauce  by  a  bailiff  who  had  been  appointed  tamakeb^ 
vices  in  such  district.  That  if  there  were  any  irregulaWiy, "  -> 
it  was  in  the  writ  itself,  and  not  in  the  service.* 

It  was  further  argued  that,  assuming  the  service  to  be 
bad,  opposants  had  not  taken  the  proper  way  to  attack 
such  service.    They  could  not  proceed  under  article  681, 
0.  C.  P.,  inasmuch  as  that  article  did  not  providl  for  a 
defence  to  the  action,  as  plainly  appears  from  its  pl^ce  in 
the  code  ;  from  the  existence  of  other  proceedings  by  which 
to  defend  actions  after  judgment,  etc.    They  could  not 
proceed  under  488,  because  that  article  applied  to  cases  in 
which  no  service  of  any  kind  had  been  made   They  could 
not  proceed  by  requSte  dviie,^  inasmuch  as  no  fraud  was 
alleged,  much  less  proved.    They  could  not  proceed  by 
tierce  opposition  under  681  C.  C,  because  they  had  been 
made  parties  Within  the  meaning  of  the  law,  the  article 
applymgonly  to  persons  who  had  not  been  served  at  all, 
an4  KdUmd  Sc  Reed,  being  on  that  ground  distinguish- 
able from  this  case     And  supposing  them  to  have  been 
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"    .oen  fit  to  adopt  '  **'"  '"""•^^  ^^^^^  '^'^  »<>* 

^  Z.rin       A  Ju      *^*''^^'"^«»*«  *>«<!  >'«n  condemned   by 

•-'       P^U"11'1  Vk'"*'„^^^"^^^^  dedar^Hthat  "noo^ 
.„p«ntioii       would  ,b9   allowed    "in   «u.h   case"  unleea 

-anttoappi;tot:r:liter:hVr 

«ou,.«  tooverl^k^,.h,u.^i,,,.  and  do  subTn^  j^ 
Uce,  to  serve  a^  a  complement  to  article  1I9.  0.  P  Cd 

i^z:^;d^it:Li:t.*^«---"--^e- 

.  i'ori^l";.  ^'Jl'/P^^'^'o^^^^  '•eally  an  exception  to  \he 
/orm.  yet  d,d  hot  contain  the  deposit  required  by  1^2. 
^  C.  P.  .A  party,cannot  relieve  himself  from  thenecessitv 
of  making  this  deposit,  by  calling  his  exception  toThe  foJm 

I'ZlT^T:'  \"'  ''°^'*  »ft-Judgment.  (J.J:Z 
V.  Bank  of  Bntuh  North  America,  18  L.  C.  J  287) 

For  the.opposants  it  was  argued  that  a  bailiff  cannot 
^e  a  SuperiorCourt  writ.even  in  the  district  forwhSi 
he  was  appomted.  unless  such  writ  is  addressed  to  h^      : 

there  cted).  That  a  valid  service  must  be  made  on  pain 
ThTT^  *  all  subsequent  proceedings.  (61  0.0.  P.) 
That  the  writ  not  having  been  addressed  to  the  bailiff 
of  Beauce  the  latter  had  no  authority  to  serve  it.  and  the 
pretended  service  was  an  absolute  nullity.  That  the 
defendants  had    a  right  t«  proceed  .as  they  had  done'. 
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**•       h«oaiiM,  had  th«y  •dopti»d  th*  prociMMllngt  iiiggMat«d  by 

i.  T  M.«fc   thw  plaintifTii.  th«y  wonid  K»V0  b«wn  unahli<  to  pronrnt 

-^*^*-     th«  Nal<^  of  thwir  pro|H»rty.  That  a«ctioti  4  of  46  Vic.  chap. 

-  26,  did  not  apply  to  thia  cuf.    Itvpro-attppotwd  a  valid 

y*  iMrvto*,    It  rofnrrad  to  caacf  whare  ih«>  dnf^ndant  waa  in 

di^l'ahit,  but  a  dcfHtidant  could  not  b«  in  dafault  nnleaa 

validly  atirvfld     Th«r«<   ni'»«l  no  di^poait   a<'oonipany  the 

oppoaitlon.    Th«  caae  of  JnhitiviUe  v    lU^k  of  B.  N.  A. 

did  not  apply,  aa  in  thai  cmi«,  the  oppoaition  attacked  i 

trilling  informality,  >fvhioh  could  hav«  boen  amendod,  and 

not  an  ttbHolutu  nu|^lity,  aa  in  thia  caae. 

Th»»  Court  of  It«'vi«w  by  a  majority  confirmed  the 
judgment.  . 

Matiiiku,  J,  (</iif.) :—  / 

11  y  a  ou  Biffnifi(;ation  de  l/iiommation  par  un  haiaaier 
.  qui.  «n  vortu  dw  I'art.  461,  0.  P.  C,  «tait  autoria^o  k  faire 
cette  aigniftcation.  II  n'eat  paa'n6<;ca8aire  de  d6cider  ai  Ija 
aiguiflcation  a  ki('  rf-guliAre,  et  ai,  parceque  le  href  «tait 
addreBB*  k  un  huiHaier  du  diatrict  de  St.  Fran^oia,  I'htiia- 
aier  qui  I'a  signififc,  et  qui  eat  an  huiasior  du  district  de  * 
Beauce,  n'avait  pas  l«  pouvoir  auilisant  de  faire  cette  aigni- 
fication.  Comme  fait  la  signification  exiate  et  elle  a  kid 
poraonnelle,  et  on  ne  pent  I'attaqaer  que  comme  irr6- 
guliire. 

Comme  jo  eonaidire  qu'il  y  a  eu  signification  personelle, 
jeauia d'opinion  que  Tart. 488. CI*.  C, ue s'appliquo  point, 
parce  qu'il  n'y  a  paa  lien  k  cette  requAte  ponr  revision  du 
jugement.  si  la  signification  est  personnelle.  Lea  d6fen- 
deura  auralent  dft  se  pourvoii^  par  nne  exception  4  la 
forme.  L'opposition  dea  opposants  n'est  pas  bas6e  sur 
Part.  484,  parccque  les  opposants  ne  se  sont  paa  oonform^s 
aux  dispositions  du  S.  de  Q.  1888,  46  Vic,  chap.  28.  a.  4. 
',Ie  serais  done  d'opinion  de  renverser  le  jugement. 

Judgment  confirmed. 
/.  L.  TerrUI,  Q.C.,  for  Opposants. 
W.  Brooke,  for  Contestants,  and  D.  C.  Robertim  «nd  C.  /, 
JBrooAre,  Counsel.. 

(D.,o.R.)  -,    -'■  '■     ■  '.-.    '  :  '  ' 
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de  uir"l"  -ivant  r.,ufer.e  le  r^nfcomplet  de.  «,. 
"LaOour,  etc...... 

vant  M  re  L  aeoffr        J^'"'^*^'  ^«  ^^  «oAt  1862.  L 
_         ea  data  enfanta  qui  6t«ent  nOneuni  d6cidAreiit  do 
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vendre  leu  dits  immcnbles.  J^toteur  se  fit  autoriser  en 
justice,  et  ces  immeubleis  farent  vendus  k  I'.enchdre  le  18 
mai  1864.  Lots  de  cette  v^ite  Joseph  DafiUy  qui  6tait 
present  enchfirit  et  les  fit  adjuger  k  son  frere,  Jjouis  Dufilly, 
qui  n'6tait  pas  present  k  la  vente.  Le  10  octobre  1864, 
-iJ|Mei>h~D«fiij3r"agiwwnt,-iTmtpgfs^Me 
tffteur  auk  dits  enfants  mincmrs  et  les  autres  enfants  issuR 
e  son  premier  raariage  conime  susdit  qui  ^talent  alorn 

ajeurs,  consentirent  un  acte  de  vente  au  dit  Louis  Du- 
filly conformement  aT  la  dite  adjudication  du  18  mai  1864. 
/Le  m6me  jour,  10  octobre  1864,  par  acte  pa8s6  devant  le 
!  mdme  notaire,  F.  G-eoffrion,  le  dit  Louis  Dufilly  vendit 
les  dits  immeubles  avec  garantie'  de  ses  faits  et  piroiiiesses 
seulement,  au  dit  Joseph  Dufilly :  cette  demiere  vente 
fut  faite  pour  le  mdme  prix  que  Louis  Dufilly  ayait  pro- 
mis  payer,  dont  moiti^  etait  payable  au  dit  Joseph  Dufilly,^ 
et  Tatitre  nioiti6  4  ses  enfants  ou  rppreseutants.  Dans  ce 
dernier  ac^te  Joseph  Dufilly  donna  quittance  k  Louis  Du- 
filly pourjsa  part  du  prix,  et  il  s'obligea  k  payer  k  ses  en- 
fants, ou  leurs  representants,  Tautre  moiti§  aa  lieu  et 
,place  du  dit  Louis  Dufilly.  Joseph  Dufilly  mournt  le  15 
mars  18t7,  apres  avoir  fait  son  testament  lo  21  d^cembre 
1876,  devant  Beaudry,  notaire,  par  lequel  il  donna  ses 
biens  en  propri6t6  a  ses  enfants  et  petits-enfants,  et  la 
jouissance  a  son,  Spouse,  L^ocadie  Bougrette  dit  Dufort. 
Ce  testament  fut  enregistrfi  dans  le  bureau  d'enregistre- 
ment  du  comt6  de  Vercheres  le  13  septembre  1877 ; 

^'Attendu  que  la  .demanderesse,  veuve  en  secondes 
noces  du  dit  Joseph  Dufilly,  poursuit  les  l6gataii'e«%fti 
versels  du  dit  Joseph  Dufilly  et  leurs  i^epr^sentants,  de- 
mandant que  les  dits  immeubles  qui|8e  sont  trouv6s  dans 
la  succession  du  dit  Joseph  Dufillyv'.soient  partag^s  eutre  /  J 
ellej  dite  demanderesse,  et  les  dit6  l(§gataires<i  universelsf 
la  demanderesse  pr^tendant  que  ces  immeubles  sont  des 
conqu^ts  de  sa  communaut^  aveo  le  dit  Joseph  Dufilly ; 

"Attendu  que  le  d§fendeur,  EmeryLangevin,  a  con- 
test&eette  action  aliquant  qde  la  deinanderesBe  n^  aucnn 


droit  de  pTopri6t6  dans  les  dits  immenbleSi  que  c'est  1« 
dit  Joseph  Dufilly  qui,  le  18  mArs  .186|t,  et  le  \p  octobre 


■m 


StTPERlOH  COURT. 


de  la  passation  dTdiTZ^tT  I  t   ^"'  ^*  *"*"»«  J^'^' 
n  cii  H»Ki«  acte,  ie  10  octobre  1864  Ip  au  t1«- 

indivis  d'une  Dartie  Jt*      .     ^  ^'^"f  ^«"t«  P'opriaaire 

.  «6  piy6  p.r  celt,  o:^™'J:.*  t^ Jf™"  >>»"'  «>  9™ 
P-iiSrtttSa^^:  ^  -»>'  Code  Oiv«,  ,e  ^ 

«,!  et  immMiatement  AlZl"  I     \.     "*  "'°"  ""^d* 

-  lot.  .„  .  ,„i  ^W^rSit":!  T""""  "■"' 

ai  jamai,  ««  d,ag  ,,  commiuiaiit«  de  btSu  qui  [\ 
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exists  entre  lui  fit  la  demanderesse,  et  que  cette  deniidre 
n'a  ancnn  droit  dans  la  propri6t6  des  dits  immenbles ; 

'•  Gonsid6rant  que  la  defense  du  d6fendeur  Emery  Lan-- 
geyin,  est  bien  fond6e ; 

"  A  maintenn  et  maintient  la  dite  dfifense,  et  a  renvoyfe 
et  renvoie  Inaction  ^deja^demanderesse  avec  d6pens.  dis- 
traits,  etc."  ,       ^ 

Jodnin  4*  Jodoin,  avocats  de  la  demanderesse.     —~- 

Geofrion,  Dorion,  Lafleur  Sc  Rinfret,  avocats  du  ddf^ndeur. 
(j.  J.B.) 


25  octobre  1887. 
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ROBEJIT  r.  OHATEAUVERT  et  al.  \' 

.      '   '  '  ■■   '■ 

Bat/ verbal — Expulsion— Domtnages. 

JiToAr— la  Qiie  Ipreque  le  bail  quoiqne  verbal  est  d^flni  et  lo  lover  paya- 
ble mensuellement,  le  locateur  peut  "demander  la  i^iliatipn  du  bail 
quand  il  y  a  im  moia  de  loyer  de  dA; 

2o.  Que  le  locateur  qui  poursuit  en  expulHion  pour  uu  terqie  de  loyer  dfl, 
savoir,  $16.06,  peut  en  inemiB  temps  rgclamer  la  soqime  de  $13X33, 
balance  de  loyer  k  devenir  dft  sur  un  bail  verbal  d'un  an,  k  savoir, 
de  $200.00,  comme  dommages  r^ultaht  de  la  r^iiationdu  bail 

La  dfielaration  allegue  un  bail  verbal  de  |200lpar  an- 

n6e  payable  $16.70  par  mois ;  le  non-paiement  d^'ui  terme  • 

de  loyer,  et  couclut  41a  resiliation  dii  bail,  a  reitoulsion 

etk  la  condamna^ion  a  $16.t0  pour  le  mois  de  loylr  echu 

plus  celle  di  lip.S^,  balince  du  loyer  de  Tanuk,  ]x>m4e 

-doomages.  |  / /' '■.\. ; '^- t  .:i|j:  f     [    ■•["'■ 

,  Les  dSfendeurs  ont  pllid^ue  le  demandeur  ii^vkit 

E^as  le  droit  de  demander  la  resiliation  du  dit  bail  vierb|il ; 

qp^  to][|t  ce  ^e  le  demandeur  pouvait  r^clamer  c'e^t  xx,ne 

BHEflbt48i  dMlp-6^  pour  lojrerd^^etne  pouvait  pad  r§cla^ 

:  mer  jil$S!S|B  de  dommages  jpour  le  loyer  du  reste  de  I'an- 

n^l  q^'il  fitaijt  pr6t  k  payeflardite  somme  de  |18.66  dvee 

le^  frajs  d!nne^  action  de  cette  classe.    Lp«  d^fondftHTB  d4- 


fiQ0dreiit  &yeoTlQur  defense  uue  somme  de  125.11. 
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Le  jugement  suivant  a  inain%a  I'action  • 

;;l^Cour,etc \  '  -»«.. 

"Attendu  qu'il  est  admis  par  1^  d^Aaise  quo  le  bail  c>«"M»"t 
entre  les  parties,  quoiqne  verbal,  6tail\parfaitement d^fini  -^     -. 
que  le  loyer  filait  de  |200.00,  par  annfee,  payable  tons  lei 
_xiioi8,^^l«e4e8~46iende«^  a'^ccupai^B^ 
toI6rance  selon  que  pourvu  par  I'arti^e  1608  du  Code   i ' 
Civil,  en  sorte  que  les  dfifendeurs  ne  soW  pas  recevables  I 

4  dire  que  le  bail  ne  pent  6tre  r6sili6  fa^te  de  paiement 
d  un  mois  de  loyer  et  qu'il  iaudrait  au  moins  trois  mois 
ecnus ;  j       ,     / 

"  Rejette  la  defense ;  rfesilie  le  bail  verbal  passfe  dans  le 
oours  de  mai  ou  avril  1887,  par  lequel  le  demandeur  loua 
au  d6fendeur  pour  une  ann6e  A  compter  du  ler  mai  1887     " 

M  Sr?^*®^'*'''*'**  •  ^^  ™*^**^"  «^  *»"^"^  Po^^ant  le  No. 
(1877)  treize  cent  soixante-et-dix-sept  de  la  rue  Ontario 
de  la  cit6  de  Montreal,  et  condamne  les  dfefendeurs  k 
hvrer  cet  immeuble  au  demandeur  dans  trois  jours  de  la 
signiEcation  des  prisentes,  faute  de  qpoi  seront  les  dfe-  * 
fendeur&efpulsfes  des  ditp  lieux  par  mains  de  justice,  les 
meubles  ^  effets  qui  s'y  trouvent  mis  sur  1ft  carreau  et 
le  demand^r  mis  en  possession  et  jouissanc^  dn'^dit  im-  > 
meuble ;      \ 

"Et  laCour  condamne  les  d^fendeurs  ^  payer  au  de- 
mandeur lasomme  de  $149.99,  savoir,  $16.66  pouV'un 
mois  de  loyer  6chu  le  ler  septembre  dernier,  et  |183  88  k 
titre  de  dommages,  6tant  la  balance  du  ^oyer  k  courir- 
avec  intfirtt  sur  $149.99  t^  compter  du  14  septembre  1887* 
date  de  I'assignation,  et  les  dfepens,  6tc."  / 

■    Geqfrion,  Dorion,  LqfleMr  Sf  Binfret,  avocats  du  dcman- 
deur. 

P.  Pdteliert  avocat  du  d£fendeur. 

(j.  J.  B.)       ■''[    /■  S--- 
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Coram  Jett^,  J. 


BR.UNET  V.  BRUNET,  Fiii 
D4sistement— ^Comment  il  prend  effet. 


,^„ii.^.^^ 


X  .lTO*:-^'un  d^fendeur  pour  pren(}fe  avantase  d'un  ddsjstement  de 
'    I'notionsiKn^  par  le  demandeur,  ne  pent  obtenir  de  la  Cour  la  per- 
mission de  plaider  de  nouveau,  mais  doit  Bimplement  produire  le 
d^istement  dans  la  cause,  lequel  aura  ainsi  tout  I'effet  qu'il  pent 
avoir.  •  "    ,  . 

'  L'action  6tait  pour  pension  alimentaire.  Aprds  la  con- 
testation li6e  et  la  cause  inscrite  pour  .enqu6te,-le  d^fen- 
deur  fit  une  motion  all^guant  qu'i  Ste-Genevi6ve,  quel- 
Vues  mois  aupa^avant,  le  demandeur  avait  .signfi  sous 
y  Being  priv6,  en  faisant  sa  croi^  deyant  temoins,  le  d^siste- 
ment  snivant  :  "A.  la  Cour  Supferieure  du  district  de* 
"  Montrfeal,  si^geant  a  Montr6al,  dit  district,  No.  1886, 
"  Ra;^hael  Brunet,  pere,  demandeur,  vs.  Raphael  Brunet, 
"  fils,-d6fendeurV 

"  Le  demandieur  qui  poursuivait  le  d^fendeur  pour 
"  pension  alimentaire  in  forma  pauperis,  se  d^siste  par  les 
"  prSseiltes  de  la  pr^sente  poursuite  et  il  en  donne  avis  k 
"qui  de  droit;"  ^iqu'avis  de  ce  d^istement  avait  6t6 
donn§  au  dfefendeur  ;  que  le  d6fendeur  6tait  ett  droit  de 
plaider  ce  dit  desistement  et  de  demander,  en  conse- 
quence, \^  renvoi  de  Taction  ;  et  que  vu  que  le  demandeur 
au  mgpris  de  ce  desistement  coniinuait  les  proc^d^,  per- 
mission fut  accord^e  au  d6fendcur  de  plaider  de  novo  anx 
fins  de  demander  acte  du  dit  desistement,  et  par  suite,  le 
renvoi  de  Taction.  , 

Le  demandeur  rdsista  k  la  motion,  et  la  Cour  renvoya 
la  motion  conime  suit :       ^ 
1   " La  Cour,  etc .  /:.■/  '   '      '  :    -  -./:■:-":.-./.  f^:./;,'  ■. i: 

"GonsidSrant  que  le  desistement  signd  par  le  deman- 
deur sous  croix,  peut  produire  tout  «on  effet,  s'il  doit  en 
Avoir,  sans  plaidoyer  additionnel  de  la  part  du  defendeur 


J 


m 


Senvbie  la  motion  de  ce  deruier,  quant  a  la  demande 
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quelle  contient  de  plaider  de  iioureau  pourinvoquer 
ce  dfisistement ;  mais  permet  de  produire  le  dit  dfisinte- 
,    ment  pour  sertir  et  valoir  ce  que  de  droit;  les  d^pens 
8on^r68e^v6s."  •  "    ^^  *^ 

Edmond  Lareau,  AYocat  dn  demnnddin^     " 
ArchambauU,  Bergeron,  I^ncK±  MismulL  avocata  dn,^d^ 

(J.  J.  ^)        --r—~--'t -;--  .—-;--  ■— 


V  /,    (En  Envision.] 

24  septembre  1887. 
Coram/ Johnson,  Papineau,  Taschebeau,  JJ.  «    , 

DUMOUCHEL  V.  LA  COMPAGNIE  DtJ  CHEMIN  DE 

FEE  DU  PAOIFIQUE. 

-<  "  ^  ■  ■     . 

Inscription  pour  jugement^SignificatioH  d  la  partie  etnonau 

procureur. 

Juo4:-<Jae  Ior«q,,'une  partie  a  compani  par  procureur  „d  lUem  les 

.  non  4  sea  procureum  ad  litem  sera  renvere^  en  r^viaionT  - 

de^'lS  '^^;'''''^'  professionnels  au  montant 
de  1-18.26.  La  d6fenderesSe  comparut  par  ses  procureurs. 
i*H8  ne  plaid^  pas^t  fut  forclose.  Le  demandeur  inscri- 
vit  f»our  jugemenypar  d6faut,  et  Tinscription  fut  sieiiififie 
seulem^nt  ^  la  afefenderesse  4  son  bureau  d'affiLs,  A 
Montr6.»l.  Jugement  poui*  le  montant  rfeclftme  fut  d'a- 
bordrenduenCourSupfirieure.  " 

U  dfefenderesse  inscrivit  ce  jugement  en  r6 vision,  pr6- 

tendant  qu  il  arait  6t6  obtenu  illfigaleihent  *t  que  I'ins- 

cnptipn  aurait  du  6i*e  signiflfe  aux  procuieuni  de  la  46- 

~  fenderesse.  "     .  a*vt 

La  Oour  a  maii^tenu  les  pr6tention8  de  la  dftfendereBse 
par  le  jugement  suivant:  ^  '         -*'  ,^ 


IM7. 
Brunat 

V 

Brunet. 
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Ckmsid&rant  que  I'inscriptipn  du  demandeur  poui'ju* 
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'*'•,>  gement  ex- parte  en  cette  cause  et  Tavis  d'icel^inscrip* 
Damoiiohet   ^jq^  gQ^j  jrriguHers  et  insuffisttuts,  et  que'la  signification 
°Vf«  dT'"  du  dit  avis  n'a  pas  6t6  faite  suivant  Ja  loi ; 
Paoiflquo.        "Consid^raut  que  ledit  jugement''du  lejtfin  IBS'?,  est 
en  consequence  errond  et  doit  £tre  mis  k  n6ant : 
"  "  Infirme  et  casse  le Ajit  jugement  et  ordoune  que  les 

parties  soient  raises  au  mdme  6tat  qu'elles  etaient  avant 
la  dite  inscription,  bqttWle  estlmise  de  c6t6,"  avec  d^pens 
de  la  revision  contro  le  d^mandeur. 
il.  i?(>;»'A,  avocat  du  demandeur.        -  " 

\     Abbotts  4*  Campbell,  avocats  de|  la  d^fenderes'se 

;      •    .,   (j.  J.  B.)        ' 


«!£' 
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November  16,  1887. 

Coram  DAViDS<t)N,  J. 

BURY  V.  THE  CORRIVEAU  ^ILK  MILLS  CO.,  and 
t).  MORRICE  ET  AL.,|  mts  en  cUtise. 

Costs — Distraction — Action  by  clietil  '^ko  has  paid  costs  to 
,     ""^attorney — PrescripttDnT^Chmpany — Authority  of  manag- 
ing director — Unlawful/ acts— \  Malicious  seizure — JVo- 

bable  cause. 

J  I  -    - 

/  •"**■ 

Hb^d  :— 1.  That  an  attorney,  to  whom  ^listraction  of  costa  baa  been , 
awarded,  is,  the  personal  creditor  for  such  costs,  and  if  his  client  pays 
them  und  obtains  a  transfer,  the  transfer  must  be  served  upon  the 
debtor  before  action  can  be  brought  therefor. 

2.  Prescription  of  any  right  of  action  which  may  arise  out  of  a  pleading 
does  not  run  from  its  date,  but  from  its  ^i'posal  by  the  Court 

'A.  Unlawful  acts  of  the  managing  diaactbr  of  a  company,  designed  to 
bring  about  the  ruin  of  a  copartnership  firm,  do  not  bind  the  com- 
pany or  make  it  responsible  for  damages,  unless  approved  or  ratified 
,  by  the.coi&pany.  ^    /         .  U 

4.  Where  the  stock  and  machinery  of  a  firm  were  already  under  aeiinre 
at  the  instance  of  another  creditor,  upon  an  afiidavit  charging  insol- 
vency and  fraucfulent  secretion,  and  one  of  the-partnera  bad  declared 
himself  insolvent,  and  bad  attempted  to  make  an  assignment  in  the 
narndb  of  the  firm;  that  the  defendants,  overdue  creditors  and  unpaid  ^ 
^      vendors,  bad-rettgonable  and  probable  caase  for  making  a  aelaure  in 


nvendicfttion  dr^neir  owBgoeaK' 


»      t 


6.  Tlie  allegations  of  the  declaration  (quoted  in  the  jndgment)  malw^l 


d 
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Mtlon  one  of  damimea  L  mallcioiw  procclediDgi  Md  not  for  lib«I  or 
■lander.  »• 

Davidson,  J.:--  . 

This  i^cord'  was'only  completed  by  connsel,  and  only 
reached  me  on  the  8rd  iust.,  although  heard  on  the  2Ut 
of 'Qotobflr.  •■  y       <  t.     f 

^  »  .Thi  Company,  defendanis,  Wng  insolvent,  the  liqui- 
dators  a»e  summoned  as,  mis  e^' cause,  and  Ihey  decla/e 
that  they  rely  upon  thn  pleas  of  the  defendjiftts  and  qu'Us 
s  en  rupportent^: justice.    \  -  -^ 

.  *otr'i  *^'°™  **"  *  •*"'  ^^'^  *  """^  ""^  "^^^^  plaintiff  claims 
f2,6Q0  damages  as  resulting  Irom  certain  legal  proceed- 
in^Hagainst  th^  late  firm  of  .Bury^&  Silverstein,  which 
Wefe-the  alleged  outcomes  of  a  fraudulent  conspiracy  b^- 
tween  defendants  and  the  said,  Silverstein,  "and  were 
moreover,  vexatory  in  their  institution,  and  false  in  the 
charges  which  they  contained. 

A  Somewhat  detaile4  statement  6f  the  pleadings  i^a 
necessary  preface  of  the  remarks  I  have  to  majco,  and  of 
the  judgment  I  am  about  to  render. 

The  writ  is  djited  11th  Efc^mber,  ig84.    The  declara- 
tion  alleges:  That  the  deTendattts,tbeJng\;r6ditors  for  a 
certain  qurfntity  of  silk,  brought  an  action  accompanied 
by  a  seizure  of  revendication  founded  on  lallegations  of 
secretion  and  notorious  insolvency  againslTthe  late  firm 
of  Adolph  Siiverstein  &  Co.,  in  "which  plaintiff- was  a 
partner ;  that  these  proceedings.  we*ro  the-reault  of  a  frau. 
dulent  conspiracy  between' the   defendants  and  SUve^ 
stein,  the  object  of  Siiverstein  being  to  ruin  his  firm,  then 
a  profitable  concern,  in  order  to  start  businesson  his  own 
account;  that  the  firm  of  Silverntein  &  Co.  had  been 
formed  on  the   18th  June.  1881,   anrf  was  indebted  to 
plaintiff  m  A  sum  exceeding  |8,00a;  that  Siiverstein  had 
previously  instigated  Franke  &  Co.,  a  New- York  firm,  to  - 
issue  proceedings  before  jadgment  by  addressing  them 
the  following  letter,  dated  8th  November,  1882:—  . 
'' Mr.  tAiuis  Franke :       Z*^""  ^         '-■  ^ 

1  bt-g  xo  advise  you  that  my  partner  is  squandering 
"and  using  up  all  monies  coming  into  the  busineM  for 

;  '  •  ^ 
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"  himself,  and  beg  of  yon  to  take  some  proceedings  so  aft 
'Swve   your  account.     *     *     #     Please  attend  ta.the 
"i^atter  at  once,  as  I  consider  you  a  friend,  and  want  to 
"  see  you  get  your  money  at  once.     #    ♦     *     I  give  you 
"  this  in  private,  as  1  want  to  wind  up  my  business  with 
"any  partner,  intending  to  open  alone." 
\  That  in  virtue  of  the  said  proceeclings,  all  the  effects  of 
the  said  firm  of  A.  Silversteiu  &  Co.^were  put  in  the 
hands  of  justice  and  the  business  ruinecl ;  that  the  defen-. 
dants,  as  a  pa.rt  of  the  said  fraudulent  scheme  to  aid  and 
abet  Silversteiu,  caused  the  goods  sold  by  them  to  A.  Sil- 
versteiu &  Co.  to  be  seized,  and  at  once  handed  them  over, 
for  the  purpose  of  covering  a  sale  by  Silversteiu  to  one 
Rothman ;  that  subsequently,  with  the  aid  of  the  defen- 
dants, Silversteiu    carried  on  business  under  different 
u^mes,  and  finally  became  the  manager  of  certain '  silk 
works  supported  by  defendants  ;i  that  further  to  aid  and 
abet  Silversteiu  and  to  harass  the  plaintiff  with  fraudu- 
lent proceedings,  the  defendants  not  only  revendicated 
their  own  goods  but  seiised  others  belonging  to  the  firm, 
and,  furthermore,  in  an  action  of  Samuels  against  A.  Sil- 
versteiu &  Co.,  filed  an  opposition  d  fin  de  conserver, 
alleging  the  firm's  insolvency,  which  caused  Samudls  to 
take  a  new  seizure ;  that,  further,  defendants  aided  and 
abetted  Silversteiu  in  securing  the  appointment  of  a  se- 
questrator in  a  litigation  between  Bury  and  Silversteiu, 
and  incited  the  sequestrator  to  sell  the  stock  and  mer- 
chandise at  a  ruinous  figure  to  their,  manager,  Albert  P. 
GOTriveau,  and  afterwards  at  a  still  lower  price,  by  folle 
enchire,  to  au  employee  of  defendants ;  that  the  allegations^ 
charging  insoh'ency  and  secretion  were  false,  defamatory  - 
and  libellous  ;  that  the  Franke  saisie-arrA,  defendants'  . 
seizure  and  defendants'  opposition  were  all  quashed; 
that  plafntiff  is  the  possessor  of  the  rights  and  actions  of 
A.  Silversteiu  &  Go. ;  that  the  defendants  are  indebted  to 
plaintiff  for  $51.15  costs,  and  condemnation  is  song|ht  f(Hf 
$2,500  damages. 
Thjg  i«  a  gerioPB  bill  of  oiiril  indirtmfintt  and  if  trnfl  to 
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any  material  extent  puts  a  serious  responsibility  upon 
defendants. 
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Thoy  pload,  not  ffuil%.  good  faith.  reaBort«)>le  and  pro- 
bable cause ;  they  oIain||h^t,  at  the  time  of  thei/seiznre 
■everal  other  seizures  v^  upota  the  firm  of  A.  Silverstein  Mfe 
&  Co. ;  that  Silverstein  J^i|d  made  an  assiffnmiUit ;  that 
they  ought  not,  forl^easbns  stated,  and  which  I  shall 
presently  deal  with^  to  >e  condemned  for  thto  item  of 
(iosts.  By  an  additioiiahplea,  prescription  is  uteed  U  bar 
of  plaintiff  >  actioii;.,^^   7       V  ^  ^a, 

First,  as  to  the  biir  of  costs.  Thejudgment  which  quashed 
the  saisie-arrit  before  judgment,  taken  by  defendants  And 
above  referred   to,  awarded   conta  diitraUg  td  plaintifT-' 
attorneys.  For  these,  Messrs.  Bernard  &  Co.  claimed  upon 
defendants'  estate  antt  were  paid  two  dividends.  Previous 
to  the  institution  of  the  present  action,  the  balance  of  the 
bill  had  Been  paid  to  them  by  plaintiff,* and  he  in  turn 
seeks  to  recover  from  defendants.  The  distraction  awarded 
to  Messrs.  Barnard  &  Co.  made  them  defendants'  personal 
creditors.     Stiguy  v.  Stiguy,  8  Rev.  deLeg.  120.    Plaintiff 
has  not  the  riglit  to  assert  their  claim  without  significa- 
tion to  defendants  ol^  its  transfer  to  him.  and  no  such  sig- 
nification  has  been  made.  In  any  event,  there  was" no  need 
to  pursue  the  estate  with  an  action  at  law.     It  had  re- 
(Jognized  the  claim,  made  payments  by  way  of  dividends, 
and  stood  riady  to  make  further  payments,  wh^n  further 
distribution  came,  to  whomsoever  Messrs.  Barnard  &  Co 
might  delegate  their  rights.    There  is  hardly  need  to  add 
that  plaintiffs  have  not  prayed  for  a  condemnation  of  the 
amount  of  this  itenv  '      ,     ' 

Next,  as  to  the  question  of  prescription.  C.  C  22(^1  en- 
acts-that  actions  for  damages  arising  from  offences  and  quasi 
offences,  whenever  other  provisions  do  not  apply,  are  pre- 
scribed by  two  years;  by  2262,  an  action  for  slander  or 
hbel  reckoning  from  the  ^ay  that  it  came  to  the  "knowledge 
p(  the  party  aggrieved  ii^  prescribed  by  one  year;  These 
prescriptions,  when  existing,  absolutely  extinguish  the 
debt,  and  no  action  can  be  maintained  after  the  iielay  has 
exniTAd-  C.C.  226''      *"  *»"* J- "        '  '  - 
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plaintiff's  declaration  wire  iiwtituted  within  two  years 
of  the  date  of  this  writ,  ^ith  the  exoej^tion  of  the  affid- 
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ttvit  charging  seoreti^u  iind/iii8olveiu!y,  tho  coDHfquent 
seizure  and  the  oppHbsition./ci  y!/i  de  conserver.  Not  later 
aist  October,  1(888,  thotte  parts  of  the  declaration 
whi<;h  accnsed  A.  JSilverstein  &  Co.  of  secretion  and  no- 
torious insolvency,  Were  stfuckout  or  withdrawn.  Final 
judgmetoi' came  on/ the  24th  March.  1884,  giving  defen- 
dants judgment  for/ the  amount  of  their  debt,  but  dismiss 
sing  their  seizure  Avhich  had  then  come  to  be  only  the 
saisie  revendication  6{  unpaid  vendors.  As  a  consequence, 
this  action  was  tAken  more  than  a  year  after  the  disap- 
pearance from  tb^  record  of  all  charges  which  mifeht  be 
jj  com  plained  of  as /being  defa^natory  or  libellous.  I  cannot 
become  at  all  cei/tain  that^,>W  •allegations  of  the  declara- 
tion, which  attempt/ to  SAt  out  the  specific  sources  of 
damage  resultiiig  from  the  defendants'  legal  processes,  in. 
elude  those  tha/t  might  la^pring  frop  a  defamatory  or  libel- 
lous pleading/  i  11  they  do,  and  so  far  as  they  do,  they  are 
barred.  Both  the  judgment  'disposing  of  the  seizure  and 
that  i»atting^the  opposition  A  fin  de  <;onserver  out  of  Courtj 
were  rendered  within  two  years  from  the  date  of  this 
writ.  So  far  as  this  is  an  action  for  damages,  arising  from 
the  offencies  and  quasi  offences  which  may/  be  involved  in 
the  inciting  of  vexatious  and  malicious  slizures,  it  is  not 
barred.  Prescription  as  to  any  right  of  a/tion  which  may 
arise  out  of  a  pleading,  does  not  run  fron*  its  date,  but  from 
its  disposal.  The  Mayor  of  Montretd  x.  Hall,  12  Supreme 
Ct.  Rep.-76. 

I  turn  )to  another  feature  of  the  plaintiff's  case,  jargely 
genteral  in  its  nature,  and|  hence  largely  affecting  the  pre- 
sence OT  want  of  malice  and  of  reasonable  and  probable 
cause  in  the  taking  of  the  several  processes  complained  of. 
The  acts  of  the  defendants  are  charged  to  be  the  outcomes 
of  a  fraudulent  conspiracy,  between  the  Corriveau  Silk 
Mills  Company,  their  managing  director  and  Silversteiii. 
To  ruin  A.  Silverstein  &  Co'.  «nd  niajce  Silverstein  the  suc- 
cessor of  the  business,  are  said  to  have  been  the  purpose  of 
the  combination.  It  even  included  comfort  and  assistance 


-to^v^rstein  iu  his  uwu  attacKB-Tipgir  tBenSnsrneMrn^ 
grave  an  accusation,  running,  as  it  does,  throughout  plam> 
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Ura  declaration,  and   affecting  a.  it  doe.  every  {«««       xm. 
between  the  partiea.  needs  immediate  diUtooaal.     Not  a       "-t 
ittle  of  ev,den.=e  exiats  to  show  complicity  Jb  tBe  part  of  »,'!;*- 
the  defendants.    The  like  may  be  said  of  their  m.naffinir       *       ' 
director.    In  any  event  he  would  not  |ave  made  hie  prin-  V 

ripals  responsible.'  To  foqient  a  i.onspiracy,  and  unlaw- 

S^/L^l"!!*  *l!! '"^  f  '  «-•  T-Jy  <J^<»  not  com. 
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TVithin  the  8<^ope  of  his  employment.  Special  anthoriM-  ' 
tion  would  need  to  have  been  shown.  Whatever  the 
company  did,  it  did  of  its  own  motion  and  upon  Hs  own 
responsibility.  There  was  no  conspiracy  and  no  unlaw- 
ful  aiding  and  abetting  of  Silverstein.  I  acquit  the  de^ 
fendants  of  the  grievous  malice  which  such  a  combination 
with  ^im  would  have  established. 

A  material,  although  modified,  ground  of  action  remains 
to  plaintiff.    Even  if  acting  nlone,  were  these  proceedings 
carded  ottby  defendants,  vexAiously,  in  malice,  and  with- 
out Teasonabla  or  probable  calise  ?    Let  us  first  'consider 
thekppointment  of  a  sequeslratoVand  his  sale  of  the  firm's 
ass^ta.     Litigation  eiis<ed  between  BurjL»ud  Silverstein. 
on' the  20th  of  January,  Raiflville,  J.,  granted  an  order  of  • 
aequestration.      The  record  having  been  mislaid.  Silver- 
stein,  on  the  nth  May,  presented  a  new  petition  setting 
forth  the  loss  of  the  previo^  order  %vA  praving  for  the 
'  appomtmcnt  of  a  sequestrjit^    Am&g  a  number  of  affi- 
davits  attached  to  this  application  is  one  from  L.A.J 
^°'"v.«a«.  affirming  that  i»  his  belief  Mr.^Dttff  would 
make  a  fit  and  imjjartial  arttfrator.     In  pressing  for  or 
obtaining  the  appointment  of  a  sequestrator,  defendants 
had  neither  hand  nor  part.     I  cannot,.therefore,  sustain 
that  felause  of  the  declaration  which  alleges  that  they  by 
affidavit  or  otherwise  helped  to  have  a  itquettre  named 
Then, Mr.  Duff,  having  been  so  named,  applied  fotan 
order  to  sell  the  estate.     Bury  was  notified,  but  d^  not 
oppose.    Neither  by  affidavit  nor  otherwise  do  thd  defen 
dants  appear  to  have  interfered.    I  cannot,  therefore,  sns 
tain  that  ckuse  of  the  decla^tion  which  alleffeVthai 
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Ai  A  mattor  of  fkot.  there  appoars  to  havM  been  livoly 
competition,  and  Rnry  hiinHult'  waa  an  airtive  bidder.  The 
d«*fi>ndant«  wen',  in  nnyrano,  i?i  nowiN«>  roNponnihle. 

Th«  ot>|H)(iitiou  dftn  de  nmnerver  and  th«  original  aniktirf 
by  d(*r«>ndanti*  finally  claim  attention,  and  to  t)i«4  mind  or 
the  Court  ap|H>ar  to  b«i  thi'  only  items  of  plaintitr'a  de- 
mand for  damagt'H  which  mnrit  norioua  attention,      m 

Oh   the    10th   November,    1HH2,   defendants  lodged  ah 
afiRdavit  by  which  it  waa  afTirmed  that  thoy  wore  over- 
due creditora  of  A.  Silreratein  Sc  Co.,  to  the  extent  of 
1161.8*7,  that  the  firm  was  secreting  its  estate  with  intent 
to  defraud,  and  was  notoriounly  insolvent,  that  the  goods 
were  sold  for  <>ash ;  that  without  the  issue  of  a  writ  of 
attachment  in  the  patare  of  a  saisie-rerendication  for  the 
purpose  of  seizing   and  restoring   said  sold  goods,  the 
'Corriveau  Silk  Company  would  lose  their  debt  and  goods. 
A  writ  of  seizure  followed,  ordering  the  seizure  of  the 
goods,  some  80  lbs.  of  siJk,  and  they  were  so  seized.  The 
accompanying  declaratT<i[n   reiterated   the  allegations  of 
the  affidavit.     As  already  stated,  thu  charges  of  secretion 
and  insolvency  were  subsequently  ptruck  out  as  unne- 
cessary, the  evident  intent  of  the  Silk  Company  being  to 
assert  their  rights 'oF seizure^  as  unpaid  vendors  under 
articles  1998  and  1999  of  the  Code.     Finally,  judgment 
was  riendered,  quashing  tho  seizure  a«  made  too  long  after 
the  sale,  but  condemning;  A.  Silveri^ein  &  Co.  in  the 
amount  sued  for. 
Oh   the  29th  November!,  a  writ  of  execution   issued 
'^.a^inst  the  firm,  at  the  instance  of  one  Samuels,  and  a 
large  qu&ntity  of  the  stock  having  been  seized  and  an- 
nounced for  judicial  sale,  the  Silk   Company  filed  ^e 
opposition   referred  to,  in  which  the  firm's  insolvency 
.  was  alleged,  and  a  general  distribution  of  the  proceeds  of 
th^'sale  prayed  for.    This  opposition  was  subsequently 
dismissed.        ,;  .,_     __._„^^^^:j,_„  J 

It  la  of  importance  to  determine  the  apparent  pbsition 
df  the  firm  at  the  dates  of  these  proceedings.  When  the 
defendants  seized  their  80  lbs,  of  silk  on  the  17th  of  No- 
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agAin«t  hU  .^mployeri,  and  PranrkAW,  cwditon  for 
1690.16,  had  ittixod  all  th«  ■to<!k  and  i^iachinery,  uinm  an^ 
aftdavit  that  the  firm  waa  awreting  Ua  t^ffecta  and  waa  VHMlf^ 
inaolvont.  and  that  thoy  had  betui  fnform.»d  by  Adolph    ^ 
•8ilver«t«in  that  Hury  wan  aquaudoring  and  uning  up  »11   ^ 
th«  muneya  coming  into  the  buainuflH. 

On   the   29th   November,  Samuiyla   took  out  a  writ  of 
•xeoution,  and  defendanta  on  the  filth  Decetabor  filed  their 

claim  for  a  general  distribution.  /  ■ 

Later  on,  Silveratein  decilared/himaelf  insolvent,  and 
also  attempted  to  asHign  in  the /name  of  the  Hrm.^  Bury 
and  Silveratein  took  v.tobb  actioha  against  each  otlker,  the 
latter  making  a  seizure  before/judgmont,  and  what  wa« 
left  aaer  the  Samuela  sale  wai,  through  the  litigant  part- 
ners, finally  brought  to  the  h/mmor  by  the  jsequestrator. 

Let  OS  turn  to  plaintillV  declaration  to  verify  what 
statement  of  legal  right  it  contains  in  respect  of  all  these 
facts  and  what  injury  to  sWch  right,  remediable  by  action 
at  law,  it  asserts.  /  >.' 

As  to  the  seizure  of  theihirty  pounds  of  silk,  the  letter 
of  Silverstein  to  Franck  &  Co.  the  latter's  seizure,  and 
the  alleged  conspiracy,  i/  alleges  "  that  in  virtue  of  the 
"  said  proceedings,  all  th<^  efl»cts  of  the  said  to  <rf  Adolph 
"  Silverstein  &  Co.  wer«i  put  in  the  haniff f  justice  and 
"  the  business  thereof  ifuined."  Thou  as  to  all  the  acts 
(iomplained  of,  it  say^:  "that  each,  all  and  every  the 
'  allegations  of  the  said  Oorriveau  Silk  MUls  company  and 
"  others  as  to  the  insolvency  of  the  said  firm  and  the  secret- 
"  ing  by  the  plaintiff  were  and  are  false,  defamatory  aid 
"libellous  #  *  That  by  reason  of  the  foregoing  ddfeh- 
"  dant  is  well  and  truly  indebted  to  plaintiff  in  the  siimof 
"  12,600,  as  damages  aforesaid." 

I  have  already  said  that  the  defendants  were  wholly 
innocent  of  any  conspiracy  with  or  fraudulent  aiding  or 
abetting  of  Silverstein.  They  did  not  seize  all  the  effects 
of  the  firm,  but  only  thirty  pounds  of  silk,  for  which 
they  were  unpaid  vendors.  It  was  Franck  &  Co.  and 
and  plaintiflfs'  own  bookkeeper,  not  the  defendants,  who 
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"^^^       put  the  stock  and  machinery  into  the  iiands  oJP  justice ;  it 
^JJ'''  .  was  not  the  defendants,  but  the  book-keeper  who  brought  / 
iuk  MiuX"  a  large  part  of  it  to  judicial  sa^e ;  it  was  not  the  defen- 
dants but  the  sequestrator,  for  whose  acts  they  were  in 
no  ^ise  responsible,  who  completed  the  disposal  of  the 
balance  of  the  firm's  assets,  and  that,  too, 'with  the  plain- 
tiflTs  own  concurrence.    There  is  no  proof  thait  the  oppo- 
sition qfin  de  consetver  produced  a  second  seizure  by 
_■  _  \^^amuels.  -  " 

.         i  I  have  said  thai  I  had  to  consider  this  action  prescribed, 

/         in  so  far  as  it  might  bo  claimed  to  be  one  for  damages 

^  upon  a  libel.    As  a  matter  of  fact,  or  rather  of  conviction, 

I   am  compelled  to  believe  that  the  injury  alleged  is 

aJleged  to  be  the  result  of  malicipus  proceedings  ai}d  not 

.-  "  of  a  libel.    A  similar  opinion  was  expressed  in 'J^a/2  v. 

.      -     TKeMuyor  of  Montreal,  already  cited,  although  in  that  case 

the  statement  as  to  the  damages  i was  much  more  method- 

'  ..^.  ical  and  gen^a]  than  in  the  present  on^. 

But  one  question,  therefore,  remains.  Defendants'  seiz- 
ure was  quashed  and  their  deposition  dismissed  —  do 
they  as  a  result  bec<nkie  liable  in  damages  as  for  malicious 
proceedings?  The  iia]i|[ity  exists,  if  the  damages  do, 
unless  absence  of  malice  jbnd  presence  of  reasonable  and 
probable  cause  be  skow^JbY  W*y  of  defence.  C.  P.  T96, 
G.  C.  1053,  Bris&ette  v.  J^oucher}  81  L.  C.  J.  104.  Montreal 
Street  Raaway  Co^  v.  iZt/cftte,  Johnson,  J.,  M.  L.  R.,  8  S.  (D.  282.\ 
Defendants  were  put  out  of  court  and  presumption  stands 
against  them.  I  lim  of  opinion  that  they  have  been  able 
to  destroy  this  presumption  and  to  make  a  completely 
effective  answer  to  plaintifi^s  demand.  A  firm  which 
allows  its  bookkeeper  to  take  judgment  against  it  and  to 
actually  procec^o  execution ;  with  its  stock  and  machinery 
under,seizure  rVlAch  stands  charged  by  judicial  affidavit 
and  process  with  fraudulent  secretion  and  insolvency; 
with  one  partner  accusingnis  co-partner  of  squandering 
the  assets  and  seeking  to  ruin  the  concern ;  and  finally 
With  its  partnership  finances  so  straitened  as  to  be  borrow- 
ing mon^Jtp  pay  its  hands,  cannot  be  surprised  if  over- 
=iin^  <?TgJjt.<>r9tak9  alarm  a^^^  adopt  rough  and  raady,  if- 
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technically  mistaken,  means  to  protect  themselves.    Mr 
Bury  v,M  ablato  prove  that  he  was  innocent  and  finan- 
cially responsible,  and  that  he  subse^ently  paid  thel^J 
firms  debts.    But*  appearances  at  the  time  defendants 
acted    we»e    tremendously    against  tthe    firm.      Why 
Samuels  was  permitted  to  sue,  seize  and  selj  does  not 
appear.    Why  did  plaintiff  permit  it  when  h?  was  able 
to  buy  m,  as  he  did,  the  stock  sold  at  bailiff's  sale  «    It 
^  gave  color  and  support  to  the  wrongdoing  of  Silversteii, 
.which  brought  final  confusion  and  ruin  upon  the  business 
6f  thefirni.    Both  law  and  equity  compel  i^  to  maka. 
Mr.  Bury,  rather  than  innocent  third  parties,  suffer  f(J  . 
thesmsofhis  co-partner.    When  the  defetfdants  iei^ed^ 
and  took  away  the  thirty  pounds  of  silk  which  they  hadf 
sold  to  plaintiff's  firm,  he  stood  by  in  silence  making  n& 
assertion  of  solvency.,  or,  offer  to  pay  their 'debt.    It  is  * 
wdrthy  of  remark  that  he  subsequently  paid  Franck  & 
Co.'s  claim  without  making  any  demand  for  damages. 
Although  they  led  in  the  assault  upon  the  firm,  and  were    . 
the  first  to  charge  secretion  arid,  insolvency.    So  far  as 
this  court  is  concerned,  the  plaintiff  must  dontent  himself 
with  the  judgment  for  ^500  by  way  of  damages,  which 
he  has  o-btained  against  Silverstein.    That  judgment  was     - 
based  upon  plaintiff's  allegations  that  Silverstein  was 
responsible  for  all  the  trouble  and  attacks  made  upon  the 
firm,  and  I  so  largely  agree  with  the  position  then  taken 
by  plaintiff  that  I  have  to  dismiss  his  present  action  with 
costs.    If  my  mind  were  less  certain  as  to  the  merits  ^[ 
the  whole  case,  I  would  have  given  more  special  attention 
to  the  fact  that  the  plaintiff,  while  complaining  of  un- 
founded charges  made  by  defendants,  has  himself  in  this 
action  accused  them,  and  so  far  to  I  can  Judge,  completely 
without  foundation  —  of  having  been  guilty  of  a  criminal 
cotuspiracy  of  the  gravest  possible  kind. 

Thejudgment^oftheOourtisasfbllosrsr-H^^^^^^^        "C^    ' 
•  ■  "  The  Court,- ©tc._..-  -V  -  "J^':  .:[:'■  ■  r^^ 

"  Seeing  that  the  defendants  are  iAlolveat,  an^fiSlhe 
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they  rely  upon  the  pleas  of  record  fUidqu'Us  s'eHrapporteni 

"Seeing  that  plaintiff  alleges  that  the  defendants,  being 
creditors  of  plaintiff  for  a  certain  quantity  of  silk,  btoaght 
an  action  accompanied  by  a  seizure  of  reyendication,  and 
alleged  fraudulent  secretion  And  notorious  insolvency 
versus  the  late  firm  of  Adolph  Silvferstein  &  Co.  in  which 
plain tiff^as  a  partner  ;  that  these  proceedings  were  the 
result  of  a  fraudulent  conspiracy  between  the  defendants 
and  Silverstein,  the  object  of  Silverstein  being  to  ruin  his 
firm,  then  a  profitable  concern,  in  order  to  start  business 
on  his  own  account ;  that  Sil^^stein  &  Gp.  Iwd  been  on 
the  18th  of  June,  1881,  and  we\^indebted  to  plaintiff  in 
a  sum  exceeding  $8,000' ;  that  SilWstein  had  previously 
instfgated  Louis  Franke  &  Co.,  a  New  York  firm,  to  issue 
».  .j>roceeding8  before  judgment  by  addressing  them  the  fol- 
lowing letter,  dated  8th  November,  1882  : — 

"Mr.  Louis  Franke,  I  beg  taadviseyou  that  my  partner 
i6  squandering  and  using  up^all  monies  coming  into  the 
business  for  himself,  and  beg\  of  you  to  take  some  pro- 
ceedings so  as  to  save  you  ;  if  vpti  will  forward^  your 
account  to  Mr.  0.  C.  de  Lorimie^r  \nll^"a  power  of  attorney, 
he  will  protect  you,  as  I  am  anxious  tp  see  you  save  your 
money.  Please  attend  to  the  matter  at  once,  as  I  consider 
yotL  a  friend  and  want  to  see  yoiil  get  your  money^at  once. 
If  you  desirOj  you  may  send  you^  accost  to  shy  lawyer 
you  please,  but  Precomimend  t^tibove-named  gentleman  *,^ 
he  is  one  of  the^-best  lawyeririn  the  city,  you  may  address 
him. 

"I  givcj  you  this  in  priVate,  as  I  want  to  wind  up  my 
business  iiFith  my  partner,  intending  to  open  idone. 
.     "  J  remain,  youw, faithfully, 
y  (Signed),        JJi)€«iPH  SILVERSTEIN." 

"  That  in  virtue  of  the  said  proceedings  all  the  effects  of 
the  said  firm  cif  Adolph  Silverstein.&  Oo.  were  put  in  4h^ 
hands  of  justice  and  the  business  ruinled  ;  that  the  defen- 
dants, as  a  part  of  said  frandiilent  scheme  to  aid  and  abet 

by  thftn)Mo- 


ie^Baid-^versteiny-cMUwd-the^ 


sold 
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Adolph  Silverstein  &  Co.  to  b^  mzed  and  at  once  handed 

them  over,  for  the  pnrp(«e  of  covering  a  sale  by  said       b«^    j 

^7^'  A  T  ^*^"*^J  ^^"^  «»»>«eq«ently.  With  the  MW^ 
_^ofd^dant8,  the  said  Silverstein  carried  oir  business 

certai^Ik  works  8upp^t5d1,^de^ndants  \thatfnrther 
to  aid  knd  abet  Silverstein  and  to  harass  th^^^nStif  with  "  * 
Irandulent  proceedings,  the  defendants  not  o^y  revendi-  -  J_ 
cated  their  Own  goods,  but.seized  others  belonSng  to  the 
aIT;  *^t  f"*^«™o''«.  ia  an  action  of  one  Samuel]  against 
Adolph  Silverstein  ^  Co.,  filed  an  opposition  d  ITcon^ 
«^  alleging  the  firm's  insolvency,  which  caSsed  Sil- 
verstein to  take  a  new  seizure  ;  that  further,  defendants     ^ 

men?  of     '''"'^.  '''"^"*^"  1  '^'^^^  *^«  -Tpo^^*- 
ment  of  a  sequestrator  i^||lratiop  betweeiiSaintiff 

and^SUverstem  and  inci|B|  aequktrator  to  ill  the 
st^k  and  merchandize  afl^!ius  fiflre  to  thdr  man- 
S  tv  7;/     ^"}T'^^''^  afterward, ^  a  still  low-- 
price by  folle  enchire  to  an  employee  pf  defendants  ;  that 
the  allegations  charging  insolvency  and  secretion  were 

Franke  &  Co.  and  of  defendants,  and  the  defendants'  said        . 
opposition,  were  dismissed  ;  that  plaintiff  is  the  possessor 
l^\^V'J  !  ^'f  ''"°°'  ^^  ^^°^P^  Silverstein  &  Oo. :       ^ 
bdii       f    K^r*/  ""  *''^"^*^^  to  plaintiff  for  |61.16  for 
'       r  ^    J"^"^^  °^  "°'*^'  *°^  ^^^^  ^«  ^^  b^'en  judicially 
authonzed  to  institute  this  action,  and  prays^that  thl 

d^^tsbe    condemned  in  the    sum  o/|2.500  for 

.        "  Seeing  that  defendants  plead-^opd  faith,  not  guilty  ' 

"eti3fh    '^*5^'"'^*"^^*'"^»«^^  '''^^-^  *^^t 

iha  firm  of  Adolph  Silverstein  &  Co. ;  thaj  Silverstein  had 

made^an  assignment ;  that  they  are  not  liable  for  said  bill 

^^^;  n^'^'''  '^'''  P^r 'iff-^  ««tion  is  prescribed; 
AS  to  the  bal  of  costs  : ^  ^ 

^  4.1  J^^'^'u  ?  *^*  *^^  ^*«'  of  which  said  sum  of 

^51.15  is  theJbjJancg.wgB^  Mosws,-Bamu,d  & 

Co..  advocates,  with  distraction  in  their  favor,  that  Messrs. 
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isiT.^     Barnard  &  Gq.  olaiiiiied  ttpon  defendantti'  estate  therefor, 
^rr       were  admitted  aii^'ij^imauts  and  were  pajd  two  dividendfi, 
slikSSini  oi?  t^Preon  as  the  penPbal  creditors  of  defendants  ;  " 

"  Considering  that  no  significatipn  W  any  transfer  of 
_.„^  said  lMtlancex>f  costs  hath  ever  b^eii  madelippn  defendants, 
and  that  in  any  event,vno.  condemnation  for  any «.  sum  of 
•  $51.15  is  prayed  for  by  plaintifP; 
'''^  As  to preacrijAion'l-^      n  ; 
,    .   '   ^   .  .'V  Considering  that  all  the  proceedings  alleged  upon  in 
plajntifTs  decltg'atioii  were  institbted  within  two  years 
from  the  date  of  the  present  action,  with  the  exception  of ' 


;(^, 


defendants'  satne^d^vfMcfica^tbn  and  oppociitioB'<^  y{»  ^  con- 

I  "  Considering  that,  not  later  than  the  ,81st  October, 
'1888,  to  witj  m6re  than  a  year /previous  to  the  date  of 
this  action,  ail  defendants'.  allega1;ions  in  their  si^id  seizure 
'  as  'to  fraudulent  secretion  and  in8olvency;'"Were  .volun- 
tarily or  by  judgment  strfck^n  out,  and  that  th^j^case  was 
continued  upbn  the  sole  issue  as  to  whether  defendants 
had  right  to  mal^e.said  aeizure  as  unpaid  vendors ;  ^ 
J'  As  to  the  conspiracy  : —  '     ■  /       ^    ,   ,  * 

"  Considering  that  plaintiff  hath  failed  "to  prove  the 
conspiracy  yfiMYi  and  th(e  fraudulent  aiding  and  abetting 
of  Silversteiri  fmprovidently ,  and  without  cause  alleged 
and, changed  .against  said  defendttnts  in  the  plaiUtifTs 
declaration;        ^  /• 

j^s  to  th6  appointment  of  a  sequestrator  and'his  sale  of  the 
"s  estate  ^-^-^—.i__jr    :       •.-.-..-■ -: ::v  ■■-■;/ ■.-:v--.-h- — --    -•€?. 

"  Considering  that  defendants  in  nojivay  urged  or 
ptocured  the'  appointment  of  a  sequestrator  to  the  estate 
of  said  Adolph  Silverstein  &'  Co.,  or  in  the  subsequent 
sale  of  the  balance  of  said  firm's  stock  and  m^hinery, 
and*  that  plaintiff  himself  acquiesced  in  the  making  of 
said  sale ;  j  ---^w-<^ 

"  As'  to  th0S(mie;revendic6iio»aiiulJhe  opposition  afin  <&  _. 
conserve  tf—  ,^  '^  •     ,  .. 

'^Gonsiderii^^hat  atfthe  dat^  of  defendants' sdtste-revm- 
dicatton,  one  Samu^.  the  bookkeeper  of  said  firaa  6f  A4olph 
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Silvetstein  &  Co.,  had.  obtained  a  judgment  agtdnst  his 
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employers,. and  Jhat  Franke  &,Co.,  oreditort  for  1690.15,       ^-^ 
had  seized  all.the  stock  and  machinery  of  said  firm  upon       ^'^ 
an  affidavit  charging -that  it  waft  fraudulently  secreting  51',t^:SS 
Its  effects,  that  it  was  insolvent,  an^that  said  Franke  & 
Co.    had.^u  informed    hf  said  Silverstein  Uat  the    • 
present  plaiitiff  was  squandering  and  using  up  all  the 
monies  coining  into  the  business ;  .  ;    *      - 

"  ConsiderKig  that  said  Jamuels  caused  a  writ   of  —       ^ 
execution  tci  isAue  by  virtue  of  his  said  judgment,  and 
that  defendants  thereupon  file*  their  opposition  A  yi»  de 
conserver,  praying 'foi^  distribution  of  the  proceeds  of  the  * 

judicial^sale  consequent  thereon  Y\  »  > 

"  Considering  thatSilverstein, on thfe  12th of Dece^niwr 
>  1882,  declared  hinSself  insolvent,  fnd  also  sought  toassim^       - 
in  the  name  of  the  firm;  #    -  \  . 

"Considering  that  plaintiff  and  his  co-partner  lifilver-    -      '      • 
stein  entered  counter  actions  ;>ro  socw,  and  that  the  firm'js  "     V 
^tiit^^d  far  a^  remaining'after  the  Samuels  execution  '  '' 

watf^ereby  sequestrated  anji  forced  to  sale;  '  / 

V  V."  Considering  that  plaintiff  contested  said  defendiints'  ' 
AsauiS^et^endication,  an4  that  defendant?  at  the  'making 
thereof  and  of  the  filing  pf  their  said  opposition,  Were 
overduip  creditors  of  said  firm^to  'the  exteni  of  $1^1.80,  •  >  ' 
"  ConpideriJig  that'defendantf  only  reVendifeiited  th^eir 
own  goods,  and  did  not  seize  any  other  oftherfod?  of 
said  firm  as  is  alleged  in  pMEititiffs  action ;  ^    /^^      ; 

,    ."  Considering  tliat defendants' 4»ik>8itiondid4ot incite ' 
a  second  seizure  from  Samuels,  as,  is  alle^  ia  gafti 
dedaration;,        .:  ;:    v-    *  .      ^     '  ,^-;   i 

"  Considering^  that  although  defendants'  ig^d  «iixre 
and  opposition  w6re  disn^ed,  t\at  defendi^ts  acted 
Withbut  malice,  in  good  faith,  wHh  reisonable  'and 
probable  dauste,'  and  were  and  are  »ot  iuilty  as  cKarged  in 
plaintiff's  declaration ;      ''  ^  •^«5^«™ 
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"  As  to  the  action  geneitMy : 

"  Considering  that  plaintiff  hath  obtained  a  judgni«^t^ 
of  1600,  by  way  of  damages  against  his  said  late  c6-partifer; 
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of  the  entering  of  said  proceedings   complained  of  by 
defendants ;  .    *      ' 

"  Considering  that  plaintiff  hath  failed  to  maintain  the 
material  allegations  of  his  declaration  ;    '^ 

"  Doth  declare  said  action,  in  so  far.  as  it  might  b^ 
claimed  to  be  an  action  for  damages  fpr  libel,  absolutely 
barredL^d  prescribed";  doth  declare  said  action,  in  so  far 
as  it  may  be  claimed  to  be  an  action  for  damages  arising 
from  offences  and  guasi  offences,  neither  barred  nor  pre- 
scribed, having  been  instituted  within  two  yebrs  of  the 
adjudication  of  the  alleged  malicious  proceedings  com- 
plained of;  doth  declare  said  action  to  be  ^  %ction  for 
malicious  prosecutions,  °and  not  for  defamation  or  libel, 
and  doth  dismiss  said  plaintiffs ,  action  with  costs, 
idistraits,  etc,"  , 

I  Action  dismissed. 

Barnard  ic  Barnard  foT  ike  Plaintiff, 

Atwater  4*  Mackie  for  the  Defendants. 

/.  -(--)  ...,;■„.     .^.*,  v.':..^^v  ■' 


\ 
November  lO*  188T, 


Coram  Johnson,  J. 

THE  MONTREAL  STREET  RAILWAY  CO.  v. 
CHIE,  and  HONEY  et  al.,  mis  en  cause. 


Damages  for  issue  of  injunction — Probable  cause-^. 
^  ■ — Annual  r^orf  of  company  misleading. 
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:—l.  There  is  no  right  pf  action  for  damages  resalting  from  the  issue 
of  an  mjnnction  or  other  civil  suit,  unless  the  suit  were  institdted 
without  probable'cause. 

2.  The  fact  that  an  injunction  was  taken  by  a  prlte-nom  is  not  evidence 

of  want  of  probable  cause.  '  * 

3.  Where  the  annual  report  of  a  company  was  misleading,  and  seemed  to 

show  that  the  a^^ts  had  been  reduced'  by  a  large,  amount,  there  was 
probable  cause  for  the  issue  of  an  injunction  to  restrain  the  company 
'  from  declaring  a  dividend, — more  particularly  as  the  company  failed 
fo  diadoee  their  true  position  when  they  got  notice  before  the  writ 
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This  is  the  third  day  of  proceeding  in  the  present  ctise,  stJSS aToa. 
and  I  have  heard  all  the  evidence,  and  also  the  arguments      Ritohi*. 
of  counsel,  and  consider  myself  in  as  fair  a  position  to  give 
'  niy  view  of  it  as  if  I  were  to  take  the  papers  and  give  it 
.r  further  consideration. 

The  action  was  brought  by  the  Montreal  Street  Rail- 
way Company  a|ain8t  the  defendant  to  recover  damages,  _' 
and  the  company  alleged  that  the  petitioner  had  applied 
forf  jand  had  got  an  injunction  against  them,  to  restrain 
them  from  declaring  a  dividend,  and  tjiey  alleged,  further, 
malice  and  want  of  probable  canse  os  the  part  of  the  peti- 
tioner in  that  proceeding.  |         ' 

The  defendant  answered  |hAihe  took  the  proceeding 
in  question  with  reasonablie  grojunds  for  e^doink  _  " 

The  questions  of  law  we  h^ve  here  are  not  of  usual 
occurrence.  They  are  important,  but  I  do  not  think  tl^iere      ^ 
is  any  difficulty,  and  th^  fa&ts  which  are  essential  to  a  "*  ' 
proper  understanding  or  the  case  are  certdnly  within  a  • 

very  narrow  compassv    Whether  the  want  of  probable  v 

cause  is  a  thing  incumbent  on  the  plaintiff  to  prove,*  or 
whether  the  defendant  on  his  part  has  to  shoW  he  h«4 
reasona'ble  cause  for  making,  the  petition,  may  be  a  qups-  \ 

t^pn  open  to  doubt,  but  whether  reasoddble  cause  existed' 
^  on  whichever  side  lay  the  o»«x  of  proving  its  absence  or  ,^ 

its  presence,  is  a  qliestion  of  mixed  law  and  fact.    What 
the  circumstances  were  is,  of  course,  a  mattf  i^qf  fact ;  when 
once  ascertained,  what  constituted  proba!|tle\cau6e  is  *    '     * 
question  of  law.  ;     u\  ,"  -      ' 

The  final  judgment  on  the' injunction,  of  cdurse,  aiettlef' 
the  qtiestiQii  whether  the  petition  was  well  founded  rir      ' 
not ;  but  does  it  go  any  further?  I  think  not.  ^j  /    '  '  - 

The  fptirth  section  of  the  Act  recognizes  th^  poipn-  < 
gency  of  damages  in.such  cases,  and  exacts  security  When 
they  are  suffered;  but  the  question  of  liability  for /those' 
damages  by  the  party  taking  that^unction,  t<^ain^ 
whepB  it  was  before  the  piwsing  of  the  statute.      /        *  J 

The  case  of  Gugp  v.  Brown  ia  the — i- — — -•-    /     •     .^ 
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tion  of  the  right  to  recover  damages  for  the  exercise  of  a 
civil  action.  I  sffeak,  of  coarse,  of  cases  apart  from  those 
involving  the  abuse  of  the  writ  of  capias  or  attachment 
of>roperty,  for  which  our  code  makes  speclnl  provision 
regiaVding  the  absence  of  probable  cause,  in  thosetxc^ases 
laying  on  the  plaintiff  the  onus  of  proving  malice/  (3ug,v 
V.  Brown  ruled  that  the  absence  of  probable  cadbe  Was 
an  element  in  the  recourse  for  damage^.     '  /       ^ 

The  cases  cited  from  American  books  seem  "to/refer  ta 
enactments  in  different  States  of  the  Unillll,  in  home  of 
which,  the  mere  judgment,  dissolving  the  injunction,  is 
considered  proof  of  damages,  resulting  fi^m  thfe  asking 
of  it.  However  that  may  b^,  our  law  recbgnize/noi  right 
of  action  for  damages  resulting  ftoin  a  civil  svlit.'unless 
the  matter  were  brought  withput  probable  caufie. 

The  French  law  seems  to  n»e  tolbe ,  the  aha^  as' the 
English  rule,  \f  hlch  We  h&ve  adopted  in  cadbaol  capias, 
and  I  am  indebted  very  much  t^  the  most  Able  and  ex-' 
haustive'^discussion  of  the  subject  Ih  the  cjtse  o{  Brissette 
V.  Boucher,  by  Mj.  Justice  Mathieu  (^1  L.  O.  J.,  p.  104).  It 

►there^^shown,  I  think,  very  clearly|  that /the  French  law 

"^  *i3be  as  our  own<'  Where  there  is  ^^onable  ground, 
tia  no  i|ction  by^e  French  laj^^  /It  was  urged  by 
both  ^ounsel'lpr  the 'plaintiff  that  tliercr  is  a  difference  be- 
t\*6en  the  cas^,  whcsre  a  mari  onl^claims  his  own  right 
ai^l  where  he  iQeifs  to  restrain  tS^^MMul  right  of' an- 
other, ^lagree  to  that,  there  is  aiuthoritj  for  it  too.  But 
I  do^not  agreef  that  damages  bein^'^uffiM-M  by  one  party, 
the  liability  for  those  dainageeib^  the  other  i^  dif- 

ferent irom  what  it  was,  before  "J. 

Whatever,'  therefore,  the  effect  of  the  final  jifdgment 
on  the  injunction,  it  could,  at  most,  only  prove  in  this 
c$8e  that  the  injunction  ought  to  have  been  dissolved  as 

was.    It  could  not  go  back  to  prove  that  in  bringiqg  it 

le  petitioner  had  no  probable  cause  for  proceeding. 

^"j^'  *^^  ^**i**  on  this  part  ofthe  case  are  very  simple. 

»  report  of  the  company  in  1885,  showed,  or  seemed 
to  show,  that  the  assets  had  been  reduced  by  |1($5,000, 
whiuh  was^iryeqjr  ^mrwards  wipid  out  by  accumulatel^ 
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profits,  and  then  there  was  really  only  180,000  to  yield  a 
dividend.  The  subBequent  report  of  1886,  showing  that  ut^T^J^L' 
the  company's  previous  estimate  wai  misleading/  wa«  "' 
not,  and  could  not  be  known  to  the  petitioner  when  be 
asked  for  the  injun<^on.  Can  this  be  said  to  be  the  fault 
of  the  latter?  He  might  reasonably  be  guided,  and  in- 
deed, only  could  be  guided  by  the  one  report  known  to 
_   the  public  when  he  made  his  ap|)lication.  -r 

Again,  the  petitioner  ibr  injunction  gave  i^ot  io  the 
company  and  they  could  have  appeared  and  could  have 
shown,  if  they  then  knew  the  facts,  what  they  did  after-* 
wards  show  on  the  merits,  and  they  did,  in  fact,  appear, 
but  they  failed  to  show  what  they  afterwards  sli^owed  on 
the  merits ;  and  the  law  on  practice  of  injunctions  makes 
a  wide  difference  between- such  a  dase  and  those  where 
no  notice  is  given;  for,  as  was  reasonably  urged  by  the 
defendant's  counsel,  why  should  they  n6t  have  shown, 
before  an  interim  writ  was  granted  at  all,  alf  that  they 
showed  aftetwards,  if  it  was  kmilrn  to  them,  and  if  it 
was  not  known  to  them,  how  could  it  be  known  io  any\ 
one  else?  and  what  caii/we  say  if  it  turned  out  after^ 
wards  that  there  was  no  q^use  for  maintaining  it  ?  Such  a 
state  of  things  ought  td  haye  been  known  to  the  peti- 
tioner beforehand,  unless,  indeed,  it  ought  to  have  been ' 
made  known  publicjWby  the  company- itself,  which  ww 
not  done.  7 

The  plaintiff  relief,  to  some  extent,  on  the  fact  that  the 
petitioner  ac^ired/his  qualifying  stock  for  the  mere  pur- 
pose of  taking  the/jiyunction.  That  may  be  so.  It-  was  so 
stated  by  Mr.  t^ergan,  who  added,  not  perhaps,  ^rictly 
as  evidence,  but'  by  ^yay  of  personal  explanation,  that  a 
number  of  influential  stockholders  originated  and  ap-,  ^ 
proved  the  abtion  to  prevent  a  dividend,  and  Mr.  Ritchie 
was  qualified  for  the  express  purpose.  If  Mr.  Ritchie  was 
made  a  prAe^om,  he  became  ^,  of  course,  at  his  own  ^ 
risk,  if  he  lent  his  name  to  the  proceeding  v>ithout  pro- 
bable ground  for  it.    But  that  is  all;  and  the  question 
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warranted  at  the  time  by  any  wawiiable  groiindB  for  it  ? 
I  cannot  find  ttpon  the  facts  that  he  did/  I  find  it  im- 
posBible  to  hold,  under  the  circurasUncei,  that  there  wa« 
an  absence  of  probable  cauB«  at  thyHimw  of  the  petition. 
If  the  proceeding  ultimately  tunied  out  to  be  unfounded, 
it  was  for  reasons  made  known  to  the  Court  afterwards, 
and  which  might,  have  been  known  before  the  writ  was 
granted  at, all— reasons  which  the  petitioner  not  only^ 
could  not  know  when  he  asked  for  the  writ,  bi^t  was 
prevented  from  knowing  by  the  act  of  the  company,  both 
before  the  writ  was  asked  for  "and  afterwards,  and  before 
it  was  granted,  when  they  plight  h^ve  been  made  known 
with  equal  eiiect.  ,  . 

1  have  listened  with  jjreat  attention  '^o  the  ingenious 
argument  of  Mr.  Abbott  in  ireply,  contending  that  the 
figures  of  the  report  show  that  Mr.  Ritchie  had  no  pro- 
bable cause  for  taking  this  proceeding  when  he  did  so. 
All  this  was  fully  considered  in  the  injunction  case,  and 
referred  to  by  the  learned  judge  when  he  gave  his  final 
judgment.  But  coujd  it  be  known  to  Mr.  Ritchie  before 
the  company  saw  fit  tp  make  it  known  to  the  Court  ? 

Taking,  therefore,  the  most  favorable  view  I  can  of  the 
pbiintiflF's  argument  in  reply,  as  to  the  reasonableness  of 
the  grounds  of  injunction  at  the  time  it  was  asked  for,  I 
see  nothing  that  answers  the  formidable  objection  fotonded 
on  the  settled  practice  in  injunction  cases,  and  founded 
also  on  substantial  reasons,  that  the  company  might  easily 
have  shown  all  this  when  they  got  notice  before  the 
issuing  of  the  writ.  If  they  did  not  do  that,  it  waa  no 
fyult  of  the  petitioner,  vyho  could  only  go  on  the  infor- 
mation he  had  and  not  on  that  which  was  withl^eld. 

I  am  of  opinion,  therefore,  to  difimiss  the  plaintiff's  ac- 
tion, and  it  is  dismissed' with  costftr'^s'-  <; 
The  judgment  of  the  Court  is  as  follows :— _ 
••The  Court,  etc....  ^v 

".Considering  thftt  the  plaintiff's  action  is  brought  to 


reuovet  dftHtages'  from  4be^l^iM:idant,  and ,  n11ng<^H  ihaL 
i  petitioned  for  and  got  a  writ  of  iiyunction  ag^t  them 
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all«ge«  m.l,,^  and  want  of  prob»bIo  catse  on  the  part  of  „  -«•«-• 
the  defendant  in  taking  th»f  «.« j: «  i  nn  oi  b,„„  ^^^^ 


*i.    J  *     J    \  . —  ':—•"•  »"""«"ie  rauBe  on  the  part 
the  defendant  ,n  taking  that  pro<.,eding  again-t  them  ; 

the  iTt    7-^?  '^'*  *»»«<*«*'«»<J*»'  Pleads  that  he  took 
iolg;   '  >-"h^reiM.onable  ground,  for  so 

tiol^^l!?'""?  *^**  *^'  *^"'^  ^^^^«nt  on  the  aaid  peti- 
_  tion  for  injunctioB  prove,  that  npon  the  merits  and  th^ 

that  n^lr  \    ri""'^  •  ^""^  ^°'"  "°*  ««»  ^^^^^^  to  P>^ve 
that  upon  the  fact,  known  to  the  petitioner  at  the  time 

andTobl"*''"f  ;"JT*'°^^''  """^  -*  — aWe 
and  probable  ground,  for  taking  the  said  proceeding  • 

"  Considering  that  on  the  contrary,  the  evidence  in  the 
presen  case  show,  that  the  defendant  had  reasonable  and 

^tmoiTrfi  ^°r;!''"?  *^«  ««•!  Petition,  although  hi. 
-    petition  wa.  finally  dismissed  upon  grounds  that  did  not 
appear  till  after  the  petition  had  been  made ; 

"  Considering  that  the  fact  proved  that  the  defendant 
was  a  pr^ie-Hon.  merely,  in  taking  the  said  proceedLg  fo  ' 

mlrX  r'/"J'  '"'^'"'^  "^  ^*"*  ^^  P'°^»We  cause  buf 
merely  that  he  was  exercising  at  his  own  ri.k.the  r  ghte^ 
of  other,  who  do  not  appear,  and  who.  as  well  as  himfelT 
would  only  be  liable  in  damage,  if  they  had  pi^redld* 
without  reasonable  grounds ;  .  *'      "^^a 

*>,'^r?!?'"*  that  notice  was  givj  tolhe  plaintiffs  of 
the  intended  application  by  the  present  defendant  for  the 
said  writ  of  injunction ;  ^d  that  the  plaintiff,  could  and 
hould  have  given  information,  if  they  had  it.  to  Drevent 
the  issue  of  the  writ ;  and  that  failing  to  do  so  the  Jti 
tioner  in^hat  case^could  only  proceed^pon  su^h tf^m: 
ahon  as  he  could^therwiso  get ;  and  that  it  would  app^^r. 

plaintiffs  m  that  respect  than  to  that  of  the  defendant  if 
the  wn  wa.  granted  at  all  when  they  could  have  pU- 
vented  it  by  giving  the  i^f-—-^^-     /  -       ^-ave  pre: 
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vented  it  by  giving  the  informntinn  luid  ovideiic<>  thev 
afterwards  gave  in  the  courw  of  the  suU  •  ^ 
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AbbnU$  if  Camiibelt  for  pl«intiff8. 

J^/Sf.  Litmtrgan,  for  defendant. 
»F.  ir  Jr<»T.  Q.  a,  counnel 
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'^  November  19,  188Y. 
4  CViraiJi  Jetti^,  J.       |    %    .      , 
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WALLBRIpGE  v.  FARWBLL  lit  AL. 


Chone  Jugie— South  J^astern  TU^waif  Co.^PUdgt^C.  C 
1 978—  Work  necesmrjf  for  preservation  (tf  thing  pledged, 

Hn.D:-l.  That  where  an  action  between  th«  Mine  partiea  and  for  the 
same  object  waa  diamlMed  "  ««/  rtcour$,"  and  this  judRment  was  ac- 
quierced  in  by  tlie  defendant,  the  latter  could  not  plead  cluMiejvgk 
to  an  action  submquently  inaUtuted  by  the  aame  pUintitf  for  the 
aame  claim.  .  j  . 

2.  That  the  poaaeaaion  of  the  truateea  of  the  South  Eaatern  Railway  Com- ' 
pany  aa  repreaentinK  the  bond  huldera,  ia  that  of  pledgtMw,  and  they 
are  liable  to  thini  iwrtina  for  all  work  performed  for  the  road,  where 
it  appears  that  such  work  waa  nei-eaaary  for  the  maintenance  of  the 
road  in  running  order,  though  the  work  waa  executed  before  the  roald 
paaaed  into  the  handii  of  the  truateea.    \:  _    '..  *x  i 

JBTTfi,  J.,  in  rendering  judgment,  referred  to  Union 
Tru$tCo.  V.  Souther,  107  U.  S.  Reports,  p.  691,  and  Burn- 
ham  v.Boteen,  111  U.  S.  Reports,  p.  776,  as  cases  in  point. 
The  headnote  to  Burnham  v.  Bowen  is  as  follows :— "  Debts 
"  contracted  by  a  railroad  corporation  as  part  of  necessary 
*'  operating  expenses  (for  fuel,  for  example),  the  mortgage 
"  interest  of  the  company  being  in  arrear  at  the  time,  are 
"  privileged  debts,  entitled  to  be  paid  out  of  current  in- 
"  come,  if  the  mortgage  trustees  take  possession  or  if  a 
••  receiver  is  appointed  in  a  foreclosure  8uit."_  __i^  _  __j^  _ 

Thejudgment  of  the  Court  is  as  follows:—      .. 
"  La  Cour,  etc. 


"  Attendn  qye  le  demandenr  se  bourvoit  oontre  lea  d6- 
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'"'•  "Considering,  therefo^^  that  the  plaintiffs'Vjtion  it 

SinrttTio  no'  maintainable,  doth  dismisit  the  same  with  iMts" 
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""  SX*      n  T"S  f'  *"*''  **"  «»'»-K»^  She  South  Eiu,ttr,,    """'^ 
2ro^  ^fm>'  r"'  '""'  '^"''•"'«'  «•"'  «"min«  da     /*"'•"• 

vembre  188ai  ^^  U  dita  co«p.gni«.  mai*  donl  U  n'«*   , 

"  Atteudu  W  le  d«m.„dflnr  alUfftio  Vwieu  €«,a 
demaiido  et  qVil  appert  au  .tatut  pa««6  aux  «n.  d-apr*.    ; 
_  mentionuAe.:  qu^en  188Q  la  I6,?i«lature  a  auloria^  ladite         ' 
compagme  de  ohemin  de  ferAr6gI«r  de.  jpHtoeinenU    S  ' 
ant^neurs  an  moyen  d'au«  Ami««ioii  de  jfiS^fethA.  ■§ 

c-iwa.  au  chiflVe  de  ♦2.600.000  garantis  ^KiiXion  '■ 

^  de  touB  lea  biena  de  la  compagnie  et  le  SSm^Miw 
•1011  de  «i  franchiae  et  de  toua  ae.  biena.  dl»i^n«  * 
profit..  pnvilAges.  etc .  A  dea  ayndic.  ou  fid^i-«mi.aaire; 
^howia  pour  la  protection  dea  int6r«t«  dea  porteura  de  cea 
#«!.;  permettant  auaai  de  r^gler  et  determiner  avec  lea 
dit.  .jrndics.  qui  d'eux  ou  de  la  compagnie  aurait  Fadmi- 
niatration  du  dit  ohemin  pendant  I'exiatenoe  de  la  dette 
am8rcr66e,  et  ai  telle  adminiatration  reatait  k  la  compa- 

uTTaI!  r^r*'  ^''"  P"^*""  *'*  ^^  **«  "^o"  paiement  de 
I  HiWr«t  dea  bona,  pendant  plua  de  90  joura ; 

,o"A'^,'l"  ^^«*«<*«™«»d«n»^al%ue  en 'outre  que  le 
12  aoAt  1881,  un  acte  de  fidfiin^ommia  (trust  deed)  fut  fait 
JPM  la  compagnie  aux  termea  de^cette  loi.  transfferant  le 
^t  chemin  4  dea  ayndica.  et  tout  en  laisaant  I'adminiatra- 
tion  k  la  compagnie  autoriaant  cea  ayndica  4  a'en  emparer 
au  caa  pourvu  de  non  paiement  de  l'int6r*t  des  bona    et 
que  le  6  octobre  1888.  4  la  demande  d«  George  Stephen 
porteur  de  1.860  de  cea  bpns  et  k  qui  il  6tait  dA  |180  000 
pour  intfirdta  6chu8  depuia  plus  de  90  jours,  lea  ayndica 
du  dit  ehemin  pour  le  temps  d'alors,  en  enleverent  I'admi- 
mstration  k  la  compagnie  et  out  exploit*  leditdhemin 
depuia,  tant  pair  eux-mftn^es  que  par  les  dfefendeura  qui 
sont  aujourd'hui  ceuz  charges  de  rex6ontion  de  ce  fidfi- 
:l)ommui;         ^        ^ 

"  Attendu  enfin  que  le  demandear  alldgue  que  le  tran«. 
port  de  la  franchise,  de  la  charte  et  des  biens  et  droits 
noladito 


^&apugnxo comportstt  obhgftHoiT  pourles  iyn* 
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WMMi      ^^^  ^®  maintenir  le  dit  chimin  en  op6ration,  one  les  tra- 

F.^.ii"   ^^^  ^"  ^"^  ^*^*^  ®*  les  matlSriaux  par  lui  fournis  6taient 

^  nficesaaires  pour  l'ex6cutiQn\  de  cette  obligation,  et  que 

Pai"  saite  les  d6fendeurs  6s-<jualit6  en  ont  b6n6fici6  et  sont 
tenuiS  de  I'eu  indemniser ;  / 

^;  ,    "Attenduquelesdfifendeursplaident: 

^  lo.'  Qu'il  y  a  chose  jug6e  sur  la  detoande  par  suite  d'un 

•         jugement  du  6  ntai  1884,  renvoyant  une  action  semblable 
'  mue  entre  les -mdmes  parties  ;  ' 

27        7      ^°:  Q'*®  ^«  garantie  que  la  Ifegislatu^  a  autoris6e^ar 
•      f     la  loi  de  1880,  en  Aveur  des  porteujs  de  tons  representfis 
'    .       P*r  les  syndics,  ne  eonstitue  qu'un  droit  hypoth6caire 
»ur  le  chemin  et  les  biens  de  la  compagnie,  ayec  premier 
privilege  avant  tons  autres  cr6anciers,  et  n'a  pas  eu  pour 
effet  de  d6pouiller  la  compagnie  de  la  propri6t6  du  dit 
chemin,  ni^du  droit  de  1 'exploiter  A  sa  guise  tjunt  que  la 
^      dette  ou  les  interfits  n'6taient  pas  6chus  et  que  la  prise 
de  possession  par  les  syndics  n'6tait  autorisfie  que  pour 
assurer  I'application  des  revenus  aa  paiement  des  int6-' 
r6ts  arri6r68,  mais  sans  obligation  ni  res ponsabilitfe,  quant 
aux  dettes  ant^rieures  contractfies  par  la  fcompagnie  elle- 
m^me ;  et  que  la  cr6ance  du  demandenr  ayant  pris  nais- 

sance  pendant  I'exploitation  du  chemin  par  la  compagnie 
et  avant  la  prise  de  possession  par  les  syndics,  ceux-ci 
nVnt  ni  le  pouvoir  ni  Tobligation  de  payer  cette  dette ;" 

"Adjugeantd'abord  sur  I'exception  de  chose  jug6e: 
"Consid§rant  que  bien  que  le  jugement  invbqn^par 
les  dfifendeurs  ait  6t6  prononc6  siar  unel.  dejnande  mue 
entreNtes  m6mes  parties,  ayant  le^m^me  objet  et  fondle 
sur  la  Wme  cause,  il  fippert  n6ai^oins  au  dit  jugement 
que  cetl^  premiere  demande  nVdt6  reuvoy&  que  sauf 
recoun;  et  que  cette-reserve  laissait  subsister  en  entier  le" 
droit  du  demand^ur  de  «e  poun(oir  de  nou  veau  contre  les 
ddfendeurs; 
.  \      "  Gonsid^rant  que  les  d^fendeurs  ne  se  sont  pas  plaints 
de  ce  jugement  et  Tout  au  contraire  accepts  et  qu'ils  sont 
par  «uite  116$  par  racquiescement  qu'ils  y  out  donn6 ; 

"  Gongid6rant  en  consequence  que  les  d^fendeura  sont 
mal  fondfes  A  iaTogner^le  dit  inprftmen*  Hn  i^  ^^j  ^^^4 
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comme  ayant  r6gl6  d6finitivement  la  contestation  eon- 

tev6e  entre  eui  et  le  demandeur  • 

^^•jBenvoie  la  dite  exception  de  chose  jng6e  avec  d^- 

"Etadjugeantsurlefbnd;  : '• '5^ '    i  :^l  t. 

dilt!!!^"  ^'''/'  transport -^tc^^on  des  bienl  de  la 

d^Zf^fr  V'^r''  d^ftrd,.3ad:Est;4de^Byn. 
dies  pour  la  garantV  du  paiemenf  ^.capital:^^d^^^^ 

•antirh  J^!  '     !!^*^'  ""  ^^"^'^^^  nantiftsbme^t  on 

vd  nttl;^^^^^  modificfti^n^ue  les  syndicsV 

"  Attendn  qu'en  droit  le  cr6ancier  antichrfeiste-est  tenu 

naitir! "^         ^'  '^"'  °''  ^"  ^^^"  ^°^*  i^^^ 
"Vul'articl^mSdu  Code  Civil;  *  • 

"  Attendu  qdj  la  maintenueven  ppgration,  d'un  chemin 
de  fer  est  une  des  dbligations  que  la  loi  impose  k  toute 
compagnie  pour  la  conservation  de  sa  chart^anchisr 
droits  et  privil6^es ;    '  '^^uise, 

"  Attendu  qu'il  est  6tabli,  dans  I'espdce.  que  les  tra- 

vaui  faits  par  le  demaideur  et  les  mat6riauxparlui  fow- 
ms  et  dont  il  reclame  maintenant  le  f,aiement  6taient  n6- 
cessaires  pour  la  maintenue  en  operation  du  chemin  de 
fer  de  la  dite  compagnie ;  et  que  par  suite  ces  travaux  et 
ouvrages  du  demandeur  ont  servi  et  6t6  utiles  pour  la 
conservation  et  protection  des  droits  de  la  comp^nle  et 
f^t^^^  ";*"^«  do  la  chose  donnfie  en  naiitissement • 
Attendu  qu  en  faisant  ces  travaux  le  demandeur  a  ac- 
compli uiie  obligation  qui  incombait.  aux  cr^anciers^nantis 
et  leur  a  prociv6  un  b6n6fece  dont  il  est  fond6  k  leitr^de- 
mander  compensation ; 

"Attendu  en  otatre,  qu'ainsi  qu'il  appert  aii  diwsierll 
etait  du  au  porteur  de  bons  Stephen,  dds  le  2  avril  1882* 
mooo  4'int6rfets ;  que  le  2  octobre  suivant.il  lui  6tait 
jff  ♦60,000  de  plus,  et  que  le  1^  ftyril  IRRft,  il  Inj  6t«ut  dft 
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line  autre  somme  de  $60,000,  ces  diverges  sommes  for- 
.maient  rfeunies  celle  de  |180,000  ;  que  c'est  pendant  que 
Ces  int6r6ts  6taient  en  soufirance,  savoir,  de  md  1882  k 
septembre  1888,  que  le  ^emandeur  a  6t6  requis  par  la 
compagnie  de  faire  les  travaux  n^cessaires  qu'il  a  accom- 
plis,  et  que  par  suite  I'avantage  resultant  de  ces  travaux 
»  b6njij^6  exclusivement  les  porteurs  de  bons  dont  le 
gttge^J^tinsi  conserve  %t  les  int6r6ts  sauvegardSs ; 
r—,  "  Atte^u  eiBfin  qu'en  stipulant  k  I'acte  de  fid6i-com- 
mis  du^a^ut  1881,  que  la  dite  compagnie  conserverait 
I'administration  du  dit  chemin  taut  que  I'int^rfit  sur  les 
bons  serait  pay6,  les  syndics  sont  census  avoi^  autofise 
les  d^penses  n6ces?aire»  h  Texploitation  de  ce  chemin ; 
que  dans  tons  les  cas  I'ex^cution  de  travaux  n^cessaires  a 
Texploitation  de  ce  dit  chemin  constituait  un  acte  de  ges- 
tion  utile  de  la  chose  dont  les  dits  syndics  6taient  nantis 
et  engageait  leur  responsabilit6,  et  ^u'en  consfequence  les 
dits  dSfendeurs  sont  mal  fond§s  k  se  refuser  au  paieme^t 
de  la  cr^ance  <iu  d^mandeur  dont  le  chiffre  et  I'opportunitfe 
ne  sont  pas  contesi4is ;  -    -  '  "^M'--^ 

"Renvoie  I'&iception  au  fond  et  defense  des  46fendeuri^ 
es'qualitg  et  les  condamne  a  payer  au  delnandeur  la  dite 
somme  de  |7,9t0.88  avec  int6r6t  sur  $5,9^1.16  du  Is  sep- ' 
tembre  1888,  et  sur  $2,049.72  du  3  octobre  1888  jusqu'au. 
paiement,  et  les  d^i^ns,  distraits,  etc." 

LuflutAme,  Lajlamtne,  Mador^'Sr  Cross,  attorneys  for  plain- 
tiff-    ".'  '      •  ;  '  » 

O'HtUloran  '^  Duffy,  attorneys  for  defendants.  ~ 


r 


ly 


7^ 


f? 


'^ 


<* 


^flp^J 


"f^^ 


StrPEBIOB  COURT. 


■  J 


248 


ilN  Review.]     '  *   ,i 

November  80,  19B*j. 
/      Coram  Johnson.  TAsofiEEEAU,  Mathieu,  ^ 

GOURLA^  V.  PARKER.^ 
Partnership-Action  bettaeen  partners  after  Jina^ettlement:  ' 

cadon  for  an  action  pro  «hJo  in  resS  of  Hil^      ^^'"^"'^y  ^ 
.«ain«Unot.e.^^^,,~J^ 

The  inscription  in  Review  was  by  the^^P„H«„f 

the  text  of  which  is  as  follows  —         •    '^^«^noeb,  j.) 
"  lia  Cour,  etc....  %Vv'  " 

"  -^ttendu  que  le  demandeur  reclame  du  dfifeMni'  ]>, 

somme  de  #502.02.  et  allegue  :-Q„e  lee  pariifsW  f  j? 

affaires  en  soci6t6  sous  les  noms  et  raison  de  "^«> 

e/oM^^^o„,,..  .Montreal.  ,  partir  Tu  8  jlviefc 

dissoute ,  que  lors  de  cette  dissolution  il  est  intervene 

lommlK"'    "  ^'*  du  dema^deur  se^rouve'nt  lux  dix 
nomm6  Keary  au  montant  de  |i:i04.80 ;  que  le  dit  KearJ^ 

tZ  rlT    r''i  ^*  "'^"^^  "'^  demandeur.  savoir,  le  w  '^t 
tant  r6clam6  (^n  la  prfisente  cause ;      ' 

lo'  Q^u1I''s'!Jt''V'  ^^v"^r  ^^^^'^^  ^^  ^**  «*  ^^  fo»d .  ' 

la  quil  sagit  dans  I'mstance  actuelle  mn  d6bat  de 

.compte  entre  associfis  et  que  Taction  doit  6tre  ime  «^tion 

nr-^orio;  20.  quu  I,  d6fendeur  n'm  que  l^d^^^ 

billets  en  question  et  qu'il  ne  oeut  ^L  ti^^t^"^.?'! 
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le  montant  attendu  qrfils  n'ont  pas  6t6  protests  k  leaf 
6ch6ance;  8o.  que  le  d6fendeur  n'a  pas  employ6  la  dili- 
gence aficessaire  pou^^ecouv^er  le  montant  des  billks  en 
question  k  leur  6ch^ce ;  qu'il  a  mdme  donn6  du  dfil^ 
au  d^teur  Keary  qui,  depuis  est  devenu  insoU-ible ;  que 
le  demandeur  ayant  ainsi,  npr  sa  negligence,  perdu  I'occa- 
sion  de  se  faire  payer  et  pri v6  le  defendeur  de  I'avantage 
et  recours  qu'il  pomrait  avoir  contre  le  dit  Keary,  eat  non 
^,  recevable  dans  son  action  ;  4o.  que  I'action  est  prematu- 
r6e  vu  qu'ui^ddlai  avait  et6  fix6  pour  le  teglement  final 
des  affaires  de  la  dite  society,  et  que*  ce  d6lai  n'6|;ait  pas 
expire  lors  de  I'ipstiiution  de  Taction ;  '         f| 

*•  Considerant  que  la  societe  intervenue  entreJes  parties 
en  cette  cause  a  et6  disso'ute  par  I'expiration  du  terme  ; 
qu'il  est  6tabli  qu'^  I'i^poque  de  la  dissolution  le*  partage 
,  all6gu§  dans  latreclaration  a  eti  lieu  et  qu'il  a  6t6  convenu 
par  §crit  sous  seing  priv6,  que  chacune  (les  parties  rem- 
bourserait  k  I'antre  le^  pertes  qu'elles  auraient  k  subir 
dans  l{y^llection  ded  billets  tombSs  dans  son  lot ; 

"  Cotfisidefant  que  le  nomm6  Keary  dont  les  billets  sont 
tomb§s  dans  le  lot  du  demandeur,  est  insolvable  et  I'etait 
aux  eposes  InentionnSes  dans  la  declaration  ;  que  le  dit 
Keary,  examine  comme  temoin,  admet  que  le  demandeur 
I'a  mis  en  deme^re  dans  des  delais  utiles  d'acquitter  le 
montant  des  dits  billets,  et  qu'il  appert  par  la  corjespon- 
dance  echangee  entre  lui  et  le  demandeur,  que  ce  dernier 
aibxerce  toute  la  diligence  oonvenable; 

"Considerant  que  le  defendeur  n*est  pas  pbursuivi 
comme  endosseur  des>lits  billets ;  qu'au  contraire  I'objet 
de  Taction  est  de  le  contraiudre  a  execnter  la  convention 
ci-dessus  alleguee ;  que  cons^uemment  le  dit  defendeur 
est  mal  fonde  k  invoquer  le  defaut  de  protdt  des  dits 
billets ;  '  ^  *^      / 

"  Gonsidej^t  que  cl^ns  Tespece  il  n'y  a  pas  lieu  4  Tac- 
Cj^-.^^fforjffo'socio,  les  affaires  de  la  dite  societe  ayant  ete  re- 
^  glees  et  arretees  entre  les  dits  associes  lors  de  sa  dissolu- 
tion et  un  partage  definitif  de  ses  hiens  ayant  eu  lieu 
entre  eux;  " 
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dms  1.  leltre  do  moi„de  mai  1886,  teite  .u  aomm«  ' 

hue,t.  «B  auoune  muiiert  le  recoa™  que  ft  demande 
po»™t  e.„rcer  cootre  le  dSfeudeur  ,fl  vertu  dTw 
ventipn  ci-des8U8  mentioimfie ;  * 
"  Cousiderant  quelle  demanded  a  prouv6  les'all^, 

"  I^nvoie  la  defense  en  «t  ^nsi  qtie  les  d6fen«e, 
lond  du  d^fendeur.  et  condamne  ce  dernier  rpZi  an 
demandeur  la  ditp  sawme-de  |602.02,  avec  intfi/t.  eS*  ^ 
Taschereau,  J.  (in  Review) :-/  /,  1^  i 

The  parties  were  partners  carrf%*n  business  nnfflhi. 
Uu,  nam,  and  style  of^The  BoVon  OloZT^'^:^, 
They  dissolved  partnership  <  on  the  Ist  of  May  1886^^ 
he  stock-,n  trade.was  equalMdivided  by  mutual 
ent. ,  Among  the  assets  of  thJ  business.  there"»er^  a' 
large  number  of  promissory  notes  (customers'  HotS  1h 

Tne^    (Exhibit  D)  by  which  the  notes  were  aivid^^ 
l^qual  y  as  possibly  between  the  two  parti,,.^^„, 
J  at  the  tim^  ,any  little  differen^cfes  in  a^tT^-  .. 

adjustment  of  the  cost  to  make  the  .division  .lllZZ...  "  ' 
equal  according  to  the  rights  of  both  parties ;  andS 
the  notes. not  then  matured,  it  Was  LreS  tW  3®^' 
would  indemnif/anc^  pay  ove*  toIachTw  oleta^.  ' ' 

Iwo'of  fr'^'*  '^  "^^^^  "P^^  -y^  these  not^'f  '  ' 
Two  of  these  notes  fell  t6  the  lot  of  the  blXtiff 

M^a  Keary.  being  one  for  |553.75,^  1^ J  ^ 

The  malger  of  thegfl  jxnim  bicamu  ijmolvtiul  airtl  nadl 
au  assignment  of  W  estate.. anrZ^IS^S^ 
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J""-       only  ilOO  il^  accounl  of  said  iM«,  learinif  a  ij^ajce  ffT 
■"^^     tl0(!]4.06"dil|  thej-eon,  the  whoi|of  which 
•^*     m(Mliara«pi*plaiiiiiffi||pnc€8^^ 

'    The  actiopis  for  |602,  Ijllf  of  fc  sum,  Jue 


Itiff 


^FWJjf^  the  a||teeiinent  #oVe  i^eferjd  to. 

''S^^^efei^t  pleaded  [that  plltar  ha|M|M*cot^ 

'o<A>t  I  iii;Jll^enjM^'^iiccottlit 

:-'^(>f '  '<^4ifir^W'oiMli^'°^'' 

iff  itL  tub  Suiieifor J**M" 
lis  judgiiieint. 
9f  ojpiiii/n.  t^ai  th| 
th^fe  h^  not  be^ 


inihifcaae,  cinch 


%al  ^^lem^h^l^ftn  pla<}45«n4  there  Is  no  gfrnihA 


i'Sociffif 


^fvm^^^9^^^?^i  v^^  tlwt  :4^l^d#it  was  an  'm^%  ^ 
^^^T^f^"^^^  th^ienotes^^erenof  protest^,  is  very  fati^t]  ];  1 
'"  ifffendant  f  npt  sued^ a*  an* eh^orserftf  thaiiotes,  btrt '  1 1; 
'^.special  ^i^e^^t  |i>i^ifhich^e  was  a^partyj  ''^^' 
th^  pliyment  of  th^  loss.W'^ese  ibtes,    .  i     l 

•^i';!!;-;  >,^   A-y:J^Jf^^,aj8d'a5^in8t  the  j^defena^M^  on, 'the  question  of' Ik- 
,  ^t^'dili^wwe.'   We  te  sJ^Sted  that  Mie  gre&test  >v 
%  Jgf°^'^^>^#iSf%«  was  iised  op^hftpart  of  the  plaintiff      Ij 
i,^®^^*^"^^  P^^®^*  of  [the  n$te8.(,The  loss  ^as  made,    ^^  *' 
m  ^ai^dlhe  defendant's  responsible  unde^the  agreement  foR 

*  .  ^      the  pay^mjent  otone  half  of  ihis  loss.  •  ^ 

'  Ai"fPl^^»tion  of  Keary's  insolvency  is  proved  beyond 'v 
■alldbmbtv'    '^\  '■  i  ■     I.  ,.     ••■^    .  ,    'J\ 

ie  ^j^gmenMs.conlfijrmed  with  costs.,  «  '     *  . 

JS  '  Judgment  confirmed.      < 

Greenshidds,  Gueritt  Sf  Greenshield^yXip^eY^,  for,  plain- 

Jut.  Ch-akkshaw,  attorney  M  defendant - 
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OONTROVEETED  ElKOTION  Aot  OF  1876.] 
If  "^KdTION  OF  MI88I8QUOI. 

December  20,  1887. 
a?r<rti  JdSNsoN,  LoHANoBB  and  Tait,  JJ. 


^.'*\j(f#it^'-|''^^^  MoQUILLEN,  Petitioner, 

^^iig£^^.  ELIJAH  k Spencer.  Re8nn«H«r 


.ELIJAH  k  Spencer,  Respondent.      /   - 

^  Q^i^c  U«/rM«r/«rf  £ferftt)„  Act-Procedure^Certificate  of 
,      ^  Stenographer-Reading  of  depontion  Jo   WUness-^Pre- 
sum^ion  tn  favor  of  due  execution  of  official  Act  in  abunce 
,     oj  proof  to  the  contrary — Corrupt  Act. 

"""Sirita?**  ^^i  ^''t'^^^K*  exercisedji  proper  discwtion  in  permitting: 
«» -tenographer  to   append    his   oerUflcate  to   deposit^   trS^ 

.     2.  That  depoaitions  which  haye  not  been  read  oVer  to  tUwitnenae.  d« 

whether  the  depositiona  were  or  were  not  re«l  over!io|he  wHn^ 
by  the  atenographer,  the  presumption  is  that  the  ofeoeLf  S,e  S 

,     Pr»Pf^yP»f™«dtl.e  duty  incumbent  on  him.  thfpri^pteaS 
ablebe,n^-o«.««  pr«mmuntur  riu  et  sokmniter  J^dJcpJXZ 

2L  That  corrupt  acts  by  agents  Were  proved  In  the  present 
JotiifsoN,  J.  :-r  '  V 

^  This  case  was  heard  before  as  on  the  22nd  of  Nolember 

and  the  great  i)ulk  of  the  printed  evidence  and  tllnum' 

.  ber  of  charges^  to  be  investigated,  besides  some  very  im- 

pbrtant  mciddtfial  questions  requiring  decisibn^preVented 

c«^^ving  judgment,  as  wj^^^|p  ^I^Jast  of 

the^onth. ,     .         j^mm^.-  Y^  JT 

The  election  in  questiWv^as  that  of  a  mfcbef  4  Mis- 
*^uoi  to  the  bcal  /s#bly ;  and^tl^re  were  two  c 
didates.  the  responaent  and  Mr.  McCorkUl— the  ft; ' 
bemf  returned  as  duly  elected.       * 

(^  the  22nd,iSvember  the  petition  was  presented ;  and 

roHhe  f  egpoHdeSF  migh^Be  an- 


"\..x 


«0 


p 


itni^ki^that  tifv 


=W= 


f  •  ^^.  S- 


■  m 


m 

if] 


A 


m 


•  f» 


.  <pM}^ 


/• 


m ; 


Si9 


m 


\. 


MONTREAL  aAW   SEPORTS. 


1«7. 

^  MtsQullleD 
8p«nMr, 


■%■<■■ 


M- 


0         •  ■  -  ■       - 

nulled  for  corrupt  practicee,  and  that  McCorkill  might  be 
dejjTared  dui.y  el^pted.  The  petition  also  aaked  for  a  s^ru- 
tifiy  of  the  v^;  ^  • 

The*  respbndBhrfiled  a  general  an«W6r  to  the  petitioiH 

attd;on  the  7th  of  January  the  petitioner  abandoned  his 

demand  for  a  scrutiny,  and  also  withdi-ew  the  claim  for 

the  seat  for  the  other  candidate.  The  iasues  that  Remained 

J^eli^eilonljt^o  the  corrupt  pta^tices  ftHegej^,  and  to  Iheir 

>^lt  as  Effecting  the  respondent's  election^. . 

The  toal  took  place  at  Sweetsburg,  a-gftat  number  of 
wittoesset  being  produced  and  examined  by  the  petitioner, 
and  cross-examined  by  the  respondent;  and  the  questions 
that  first  present  themselves  now  are  first  of  all  as  to  the 
legal  eii'ect  of  all  this  mass  of  evidence,  ^  authentic  Evi- 
dence which  we  can  be  called  upon  to  look  at  at  all.   The 
petitioner,  at  the  hearing,  confined  himself  to  contendihg 
for  the  proof  of  certain  charges,  and  then  was  met  by 
the  respondent's  counsel,  who  contended  npt  onlyothat 
those  charges  were  not  proved,  even  if  we  took  what  is  ^ 
of  record  as  constituting  evidence  in  the  case  ;  but  goings" 
a  step  farther,  that  even  the  record  itself  fijhosM  nothing' 
that  could  be  treated  by  the  Court  as  evidence  to  be 
looked  at  in  proof  of  the  facts  alleged  in  the  petition.    It  * 
appears  by  the  recoW  that  when  these  depositions  had  all 
been  t^en?  and  the  engu^te  on  both  sides,  hud  been  clqsed,-^ 
the  respondent,  by  a  motion  he  made,  called  the  judge^s 
atteation  to  the  manner  in  which  the  stenographer's  office 
had  been  fulfilled.    Assuming  his  counsel  to  have  urgejd 
then  what  h^^urged  before  us  here,  he  said  the  short-hand 
wi^^er  had  i^  read  the  depositions  to  the  witnesses,  tod 
he  riioved  to  reject  them  on  that  accounts?  That  motion 
was  reserved  for  us  here  to  defeide,  and  the  respondent 
furtherXiMoves  h«re  to  reject  the  certificate  which  the 
>udge  anSwe^;the  shorthand  writer  to  affix  after  the  enqu^te 
had  been  cibsed,  and  to  revise  in  that  respect  the  ruling  of 
the  learned  judgQ ;  »nd  he  also  moves  the  Court.fiow  to  re- 
ject certain  depositions  as  not  having  been  swdra.  He  con- 
tends here,  as  h^  did  there;  that  we  have  nothing  before 
Ufl  having  the  legal  charact«»f  of  ( 
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c^n  act  to  invei.t%«te  the  charges.    In"hkown  language 

nlB  pretensions  are : —  '      v  -    .  -* 

^  1.  That  n<r legal  or  sufficient  evidence  was'i^lduced  and 

paced  of  record  during  the  en<tuAe  of  said  p«,titioner  in 

tTl      r^    P«ti«on--and  becarite  \U  pretended  de- 

positions,  filed  m  support  thereof,  we^eiiot  read  ovftr  to 

he  witnesses  at  the  co,clusion  of  their  testimdny  aslhe 

Jaw  requires.        *      j  .^    '  / 

Twn  J  w*^^**^?^"**  "^T"  ^  ^^^^'^  Witnesses  wew 
sworn  before  giving  their  sai^  evidence,  nor  is  it  estate 

Ushed  by  the  record  Jn  this  <Wuse  that  said  witnesses 
were  sworn.  ,   ,  » 

nW.?''*  lu"  *''*"''^"^«*  ««*««  of  the  stenographers  emv 
ployed  inr  this  cause  were  filed  herein  Wifhotit  being  bv  ' 
them  certified  correct,  and  did  not  and  (Jould  not  afford 
any  legal  or  sufficient  basis  for  the  disposal  of  said  peti- 
JZ^^^.t'  °^«"^-*"*l  the  si^id  petitioner  closM  his 
enqu4te  in  t^is  cause  without  having  produced  and  filed  of 
record  any  leg^l.  binding,  or  effective  testimony  in  supp<;rt 
of  his  sad  pelitton.  and  the  said  respondent,  relying  uV^^ 
he  -Illegality  and  insufficiency  of  said  pretended  evidence 
40  suppcJH  the  conclusions  of  said,  petition,  after  the  peti- 
tioperssai^  ew^i^e  was  so  closed,  declared  thatinoonse- 

^?«nceofthe  said  illegality  and  insufficiency  of  petitioner's  ' 
Viaid  evidence,  he,  t^he.^said  respondent,  had"  no  enguAe  to 
wake  and  yet  thfe  honorable;  judge  presiding  at  the  trial 
ofsaid  petition,  notwithstan4ing.the  fact  that  the  enou^e 
m  said  cause  had  been  closed  W  Uh  sides,  and  without 
any  A^hcatton  being  made'to  re^onp'p^titiWer's  «,^te, 
iHegally  and  wrongfully  allowa^i^siud  pretended!^ 
fK>Kitions  to  !)e  amended,  changed  and  altered  inmaterial     . 
pomts  whereby  the  said  respondent  was  injured  and  pre- 
Jtidiced  in  nghts  .theretofore  acquired,  without  restdring     ' 
.-said  respondent  to  the  position  ^occupied  byliim  when 

Z  JT'^^^li'^^"'''''''  "^M^^  "^^  »>««•«»«  P«*  of    i 
jjAe  rword  in  this  cause.  „  ,   Jgy 

nf^^l'^^'^'^Si'  T^f^*'"^^"^^^  ff°  the  fuil  leugth 
of  contendmjsT^ter  he  had^^M  the  witnesses  exami^^ 


IMT. 
MeQulltoii 


II 


#^ 


■I -I 


',—»., 


MO 


MONTRRAL  UiW  RRPORTa 


mi. 

MoQulllan 

A 

Bp«uotr. 


t5 


'V*V. 


/  "■ 

»5  ■«.-ai.  - 

1 

k  ■ 

1        ■ " 

i 

■0           a  ■                 ' 

1 

rtfc" 

'f.  ' 

',,    ^^ 

.»•           ■ 

1 

» 

**'' 

''-^:'Z-  . 

^  . 

•  f 

■'. " 

• 

"  f . .. 

'Ha' 

that  tht!ro  waa  no  '^^'^'^^^^jKOBflk    He  co old  only 
Hay  that  th«  (It'poHitionMPgppPllrtiHM  could  uot  be 
talcon  cognissamo  of  bj(|^iS5Ulrvidenoe--that  is  to  a«y  that 
there  \*a«  no  evid»m«!t%f  the  evidence;  «nd  -that  is  alL 
that  he  did  Hay,  fqr  he  did  not  move  thm  tp  rejeot  the  t^- 
positions  for  not  bei'^g  sworn.     He  only  mov|^j^o  do 
that,  and  there  k  the  authority  of  iJl^lpVVflHwfy  (j|9(|    ^j 
and  other  raw^s  tor  Haying  that  he  ou^  to  havJB  objecied 
M<f«,  and  while  tKe  thing  was  being  done,  and  that  other* 
wise   he  acqiteced.  MIw   merely  moved   at  tfce  trial  to 
reject  the^^jlMtions  is  not  having  been  read.  Now  that, 
however  n^s^Hry,  Wis  a  matter  of  procedure  onlj.  which 
could  be  |!|JCifled.Wlong  as  the  rectification  did  not  de- 
prive him^auy  right ;  and  the  right  of  th6  respondent 
iu  that  respect,  besides  the  rig^ht  of  cross-examination 
which  hdiiadalread^xercised,  was  the  further  right  tD 
'■■:^    .        adduce  witnesses  on  diis  own  behalf  if  he  8o)desired ;  but, 
y     ^  ^"steadofaddttemgv^itnesses,  he  closed  his  «i9«^te,  and 

\  never  at  any  time,  even  after  the  WiEcate  was  appended^^^ 

'  *^®^  *°  "^^^  »*•  '^  le  eviWly  relied  solely  upon  the 

defect  oT  forthjand,  res^slijji  the  appending  of  the  certiH-^ 
eate.  "        '/; ,     •■■     ,.■;,■,     '^  ;    , 

,    .  ^  ,  We  consider  th^  the  stlsnogfeherjieirfg  once  sworn 

^  .   «    as  he  was  here,  the  time  pf  cejtifyi|ig  S^at  he  had  Joie 
^   "  ".     what  he  was  sworn  to  do,  was  a  natter  altdgether  bet  Ween 

the  Court  and  its, officer ;  4||it  ^^ rightf|ji  and  pr^er 
-  for  Ihe  trial  judge  tO  do  whir  he  "did.  viz  :'  to  permit  the 

sworn  officer  of  his  Court  t^  give  the  certificate;   and  we  ' 
do  iK>t  seejiat.  in  doitfg  so,  1|0N|al  judge  dMori^^ed  tl#" 
,. «,'e8P0?denfl5f  anything  he  hadH  right 49.  ,.lMas  Ijfep  xe^ 
"^  sponde^l's  own  act  to  declare^is  m^uite  closedJltHe  did** 
it  at  hi»»wn  risk;  and  i^ight,  as>matte^pf  Jl^se?We    ; 
/         fe-opened  it  if  he  had  asked  p«irmissioAiHkt  h|  did  noth- 
iAgof  the  sort  -^i^ygfci  alj  t^nk^thatlPliM  judge'  ex-  - 
erpised  '^  »«<pe^8%  Ittid  a^s^lftbiy  pow|[--one  which  is T 

^>^jpR^  day  in  a  Varret^^f  analogott's  cases,  such  «8 
^ffiiiggst^ps,  and  q^er  necessary  forms  and  observances     ' 
Of f)rb%dure  ;  and  the  r^fpondent  eanrjot,  therefor^,  have 

-a>LI>B,...j-Q!B,  238:.  -^V       --.-  '  ' 
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from  n«  hew  now  what  h«  tti,k»  bjr  h/,  motion..  vi«: : 
rejwtion  ofjho  defK)«ition«  and  of  t^,  o«rtificato«. 
ilut  mothor  quoHtion  now  arisoB  :/The  certifirate  h^g 

^ouir        t^  t^''  '^'''  °^  P    The  r««po„do„t? 
^^  22r    "«^!"^^»»   ff^*"**   for(.Jth«t  the  law  pf  thia 

SoZ^r""^"  d.po«ition«  Jwitne«aea  to  be  read 
^  over  to  them.    Thk  in  the  law  «.  k  n..^««»„„j  ;.    » ..  m^ 
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nirJT-^Tu    ^^^  '"  *^"  ''^^'  «Y  «»der«tand  it.    I  wilf* 

-ode,  and%  ho  Wveral  HtatuteaU  the  aubject.     I  wilt 
confine  my««,f^i„^  ,hat  BuLject  to  the  provision  of 
the  Controverted'  Elections  Act.  and  also  suMpot  to  the 
proviaions  of  the  47  Vict.  ch.  8.  which,  only^^ply^g  to 
other  distnct^could  not  affect  the  trial  o'f  the  present 
c««e  at  all.  I  kSkw  of  nothing,  and  I  have  heard  nothing 
to  make  me  change  the  opinion  I  have  always  entertained 
_th«^  law  ol  this  .country  requires  in  all  judicial  pro- 

wjiere  thai  positions  of  witnesses,  to  have  the  character 

,  of  evidence  8l|ld  be  read  to  the  witnesses  deposing.    I 

ri    Jfu^*^*'''**"'^'^'  ^*^d  I  do  not  exclude  from 

cLTinlt^^mt'"^'  ''■  ^'•'^*«'"*«««  decided  in  this 

l^ecessity  of  Ihe  reading(||hat  case  decided  that  neither 
tt tw^f^"'!?  Cpnmfad  Elections  Act.  nor  under 
W  7.U  P^^^^dureof  the  Superior  Court,  was  the  read- 
ing of  the  depositioi^p  required  d  peine  de  nuim.  That 
XT'^  thejaudreuil  el^):>tion,  and  consequently  in  the 

.  di8t,;p^  of  M^ner^al.-    If  the  -Ruling  was  based  on  the  4? 

M  rif        '  Tf  ^""^  '""^^  ^"'^f  *^«  ^«^  day  the  judg. 

.|^  eiectioy  whiph  must  have  preceded  the  trial,  was  held 
'  under  the  ^re-existing  law.  If  it  proceeded  upon  the  as- 
sumption ihat  the  Controverted  Elections  Act  prescribed 
a  liferent  mode  of  taking  t^e  evidence  by  shorthand  from 
the  m«ie  generally  provided,  I  think  it  was  equallv 
,wron^  and  if  it  took  the  ground  that  the  law  reqriirini 
rSX^""  *°  ^^  '®'^  was  not  to.Ve  observed  d  peine  de 
nuUi^,  It  was  also  wrong  under  the  express  text  of .  the 
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Tho  Clontrov<*rted  Kl«M;tioii8  Act  ««yH  {hoc.  49) :  "  Wit- 
"  uu«Mo«  iihall  b«  labpiimwtd  and  iiworu  an  nearly  ait  oir- 
" cuniBtaiueii  ahull  |M<rmit,  in  th«  Huimi  manner  an  in  o^ 
"  dinary  vtmvH  in  th«  Hupttrior  Court."   .  r 

Sec.  »  ia  :  "  Th«  Superior  Court  of  this  province  ahall 
*•  have  jurisdiotion  ovor  el«M;tion  jMititiond,  and  ov«r  all 
"  proclpediuga  to  be  had  in  relation  thereto,  aubject  never- 
"  theleiM  to  the  pioviaionM  of  this  Act." 

StMj.lll :'  "In  all  procee<lingH  had  nn^er  the  authority 
"of  thik  Act,  the  judge  in  term  or  in  vacation  Hhall  have 
•'  the  flaWe  powers,  juriMliction  and  authorily  an  the  Su- 
"  periorlOourt  sitting  in  term,  saltject  always^o  the  pro- 
"  viiioni  of  this  Act."  .     / 

Sec.  m  reads:  "The  variotts  officern  of  (he  Superior 
"  Court  i^all,  with  reference  to  «11  election  petftions,  have 
"  the  satole  powers  and  be  subject  to  the  same  obligations 
"aa  if  sdch  petition,  were  an  ordinary  case  within  the 
"jurisdiction  of  the  Superior  Court." 

The  "  aikthority  and  jurisdiction  of  the  Superior  Court/' 
then,  are  what  is  to  be  exercised — neither  more  nor  less. 
Where  is  the  authority  of  the  Superior  Court  to  dispense 
with  the  reding  of  the  depositions— at  least  in  the  dis* 
tricts  not  Included  in  the  47  Vict.?  The  powers  and 
obligations  bf  the  officers  of  the  Court,  of  whom  the  ste- 
nographer i^  one,  are  not  altered  or  dispensed  with  by 
the  statute.  \  I  nowhere  find  any  power  to  dispense  with 
the  reading  of  his  deposition  to  the  witness.  On  the  con- 
trary, I  find  ri|uch  reading  required  from  tlxe  time  of  the 
Ordinance  of  1667,  down  to  the  present  day,  and not  only 
required  by  tl^e  Code  and  subsequent  statutes  (see  Arte. 
268  and  264  0.  P.)  as  respects  depositions  of  witnesses  in 
ordinary  cases,  but  I  find  the  requirement  extended  by 
statute  (86  Vict.,  ch.  6,W.  10)  to  jury  trials,  and  I  find  it 
further  extended  where  the  extension  had  to  be  autho- 
rized, as  in  the  c&se  of  the  examination  of  parties  and 
-«ther  persons,  apart  from  the  trial  proper,  in  presence  of 
a  new  officer  called  a  special  examiner,  to  whom  the  rules 
as  to  the  ordinary  examination  of  witnesses  in  a  case 
might  not  apply  (bww  p^rt.  Yiii  of  thff  (TonfrnYftrtwd  Fitoo-, 
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tiom  Aol).     I  find  in  all  theae  .^«.  <he  reading  in  «i- 
■  proMly  r.q«ir«d    Bat  I  did  not  intend  to  go  into  thi.  part  , 
'  orth«  cane  at  length:  I  m«r«ly  wished  to  utato  my  de- 
,  oidpd  opinion   that  th«  r«ading  wan  in  thi«.  a-  in  othor 
^  CMea  roquirod  by  law.     If  that  w«r.  really  the  point  on 
,:  which  thM  oane  dependtni.  it  might  bo  u«vfal  „  well  an 
,  oa«y  to  go  ftirther  with  the  Hame  re«aU ,  but  the  real 
poiut  now  IB  not  whether  the  reading  waa  rec.uired  by 
^*^  »>"».  granting  it  to  be  rciuired,  what  ia  the  effect 
or  the  certificate  which  doen  not  mention  the  fact  ?     Is  it 
that  the  factor  the  rekding  pot  being  mentioned  in  the 
certificate  or  elsewhere,  we  are  to  hold'  that  no  reading 
haa  taken  place,  or  ia  it  on  the  contrary,  that  the  fact  not 
being  required  t0  be  meiitiojied  in  the  certificate  by  the 
6Ut  aeotion  of  the  statute,  we  are  to  assume,  until  the 
contrary  is  made  to  appear,  that  it  haa  been  done'/    That 
«  the  point,  and  if  we  had  proof  that  the  deposition, 
were  not  read,  probably  there  could  be  no  waiver  of  his 
right  by  the  respondent's  acquiescence  or  participation 
-the  consent  of  course  applying  to  what  is  past-and 
no  to^what  IS  to  come  ;  and  the  participation  being  ended 
with  the  cross-examining,  and  not  reAching  to  tlie  read- 
ing afterwards. 

l-he  6l8t  section  says  :  "  The  judge  Ynay  employ  a  short- 
hand writer  to  take  down  the  depositions  of  the  wit- 
„  nesses  at  the  trial  of  the  petition.  Such  shorthand  writer 
shall  be  sworn  by  the  judge,  and  the  transcribed  notes 
given  by  him  ot  the  various  depositions  shall  be  drawn 
up  and  certified  correct  by  him  under  the  oath  he  haa 

»  "■■■■■'■."■'"•,-■ 

Whatiatho  difference,  in  any  case,  bet wfekshorthand' 
and  longhand  in  reference  to  the  quMli^^S•  reading 
^hat  haa  been  taken  down  to  the  wit^S5?i^^ 
has,  of  course,  the  advantage  of  being  wrYtii  w  rapidly 
as  the  words  are  spoken  ;  but  it  has  the  disadvantage  of 
requiring  to  be  transcribed  in  longhand,  so  that  nothinir 
is^ne^in  point  of  tifee.     Where  the  Court  wants  the 
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from  notes  which  no  one  <>l8e  can  syreadily.un^emand 
tts^  the  shorthand  writer  himself;  and  thougjj^that  is  to  a 
ffreat: extent  guarded  against  by  the  oath  of  the  writer 
It  18  impossible  to  say  that  it  is  not  a  disadvantage  whicV 
would-be  immensely  more  dangerous^  if.  the  witness  is 
,  not  to  have  read  to  him  what  it  is-'tiat  has  b^en  taken 
dowh  as~his  evidence.    The  notes  once  t^ken,  however 
and  the"  transcribing  being  ^oi^e,  we  have  a  deposition 
wjitten  out  iitfall;  and  it^ould  surely  not  be  said  that 
such  ,a  dtfpositidn,  hoAhrever  fully  written  outi^could  be 
received  as  evidence  in  the  district  of.Bedfoi^,  without 
being  read  to  the  witness,  Unless  S6me  law  has  dispensed 
with  the  r^adi^ig.     Is  there  any  such  law  ?   JU  ca^not  be' 
the  47  Vict, /or. that  applies  only  Wttie  districts  it  meii. 
^tions,  and  Bedford  is  Wt  one  6f  thein.  ;  It  is  not  the  Can-  ■ 
troverted  Elections  Act,  m^st  certalnly-at  least  ai  I  read 
It,  forthe  hlty-iifst;section,ofl3y  pr^ides  for  the  taking 
of  the  shorthand  notes,  Jhe  trans9rlbifig.of  them,:and  the 
.^erlilymg  that  Hhe  transcribing  is.  c&rect;  leaving  ^e 
^PQwer,  jurisdiction  and  authority  of  tte  /Superior  Court 
in  all  proceedings  under  this  Act."  pr«icisely  wiiere  tKey 
were  before.  Therefore,  the  certific^a^  Which' the  learned 
.    )udge*permitted  the  shoithai^d  writfer^o  add  is  confined 
to  tjie^words  of  the  statiite,  aV  says  nothing  about  the 
depositions  having  been  read  to  the  witnesses  ;  and  the 
^   question  remains   the  same  as^  it  was,  viz.,  are  we  to  ' 
'  Jssume  a  performance  of  duty,  or  ^n  omission  of  duty  on 
.      the  part  of  the  officer,  in  the  absence,  of  any  positiire  evi- . 
dence  of  such  omission  ?    Xhe^law  says  the  witnesses  are-  . 
to  be  sworn,  and.  their  depositions  read  tothem.    The  : 
r^ord^shows  neither  that  they  have  been- read,  nor  that  ' 
they  havp  not  been :  it  only  shows  that  the  reading  of  ^ 
them  has  n<jt  been  recorded.     What,  then,  are  w^to  say  ? 
Are  ,we  to  say  that  aC9n*tn£,ju8tice-.t^  highest  Court 
t  of  original  civilj^agictjo^  itt  the  ^country-has  been 
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without  ihtermption.  and  neither  the  judge  nor  anyone 
else  takes  any  notice  of  the  matter,  unW  attention.,is 
particularly  called  to  it,  the  whole  thing  being  left  to  the 
p^rtie8--as  long  as  no  one  complains.    The  principle  to 

be  applied  IS  the.well  knowi.  on^  "  o»i»ia /,ras«i»«;i^«r  rite 
'-^  et  solemniter  esse  acta  donee  profeetur  in  contrarfum."    In 
Broom  s  legal  maxims,  the  chapter  on  the  law  of  evidence, 
%urth  ed..  p.  678,  we  find:  "  Where  acts  are  of  an  official 
i^ature,  or  require  the  concurrence  of  official  persons,  a 
presumption  arises  in  favor  of  their  due  execution."    Jn 
these  cases  the  ordinary  rule  is  "  ofnnta  pra:sumuntt^,  etc." 
-(See  3  Bingham  381,  Powell  v.  Sdnnett) ;  and  this  is  the 
^  rule  to  be  applied  especially  to  all  officiil  acts,  as  dis- 
-^l^^S^^^^^d^om  private  acts  or  individuals,  to  which 
,t     '^  ^^  contrary  ru^e  applies,  viz.,  "  de  nan  apparentibus, 
.«/  denonextstentibHs  eadem  est  ratm.'\  Of  cpntse  the  rule" 
only  requires  us.to  make  and  to  adt  Upon*  a  presumption 
offact,  which  may  be  rebutted,  Jf  it  can  be»  so  ihat  no 

'^*^'*^'^  H^^'^'^^^^  iu,t  the  feet 
aM.    The  quaficati€iitf  of/fie  rule  is  *^  donetp, 
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qu4|iacau«n  oi^ie  rule  is  *' donee  probetur  in 
co»^rM«|^'  .The  respondint  therefore  would  Jiave  had" 
the  rigbtJla.^.that  these  depositions  wereldt  read  at 
^11.  but  that-m|re?t««fc.of  his  right ;  and  that  is  a  very  ^ 
different  thi3B^|to- asking  us  to  presume,  contrary  to 
"the  principle  ofUwJthat  no  reading  has  been  had,  kerely 
because  the  document  does  not  on  its  fice  show 'that  it 
has  been  had.    The  rule  enables -the  Court  in  all  cases  tcl- 
exclude  the  presuirfptioa  where  the  fact  is  made  to  appeal 
against  i^  and  requires  that*%here  a  particular  proce^ 
dure  18  directed,  as  it  t^  in  this  case,  we  should  ^jon-  ^1 
clusively  assume,  au4  act  Qn  the  assumption,  that -in  a  W 
Court  of  justice,  in  pre*n|e  o^the  judgft  aithis  >>fficew' 
r-all  fi*Wom  to  .^  their  duty^hat  duty  was  properly  '  • 
done,— at  least  in  the  absence  of^any  evidence  to  the  oph-'  V* 
trary  wh^ch  the  party  complaining  has.  always  a  perfect 
right  to  bring  forward,  and  he  can  duly  lilame  himself  if  * 
^he  does  not  bring  it  foriprd.    But  not  only  does  k^  fail      4 
pyfpPS  to  prevent  the  oo'eratlnn  ^f/      . 
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.produce  proof— affidavits  of  the  witnesses  themselves, 
and  also  the  affidavit  and  certificate  of  the  prothonotary, 
both  as  to  the  reading,,  and  as  to  the  swearing.        P  - 

Some  resistance  was  made  at  the  hearing  to  the^rodnc- 
tion  he«e  of  these  affidavits,  and  we  would  not  allow  .them 
to  be  filed  without  further  consideration.  We  are  now 
•satisfied,  however,  that,  sitting  here  not  as  a  Court  of  Re- 
view or  4ppeal  in  the  ordinary  sense,  but  as  the  Court 
hearing  the  case  on  the  merits,  we  could,  and  ought  to 
receive  them,  if  it  were  ne<*essary.  In  the  Lalonde  v.  AY- 
dtambault  case  there'were  both  affi4avits  and  an  inscription 
en  faux. '^  Our  conclusion,  therefore,  is  that  we  must  look 
at  the  cl\iarges,  and  thii  evidence  of  them  which  has  been 
sent  to  uK    . 

Upon  the  charges  themselves  'there  is  very  little  to-be 
said— though  there  hjas  been  ,%^  great  deal  to.  be  read.  First 
of  all,  as  to  the  st&tus  of  the  p^titfoner  wjiich,  it  was  con- 
^tended,  was  not  shown :  we  hold  that  th6  petitioner  is  the 
.^same  person  ^  the  John  McQuilleri  on  the  list  which^ 
jserved  for  the  election — the  variation  of  the  term  served, 
availed  of,  of  iped,  do^s  not  vary  the  sense. 

TheBL,jt)iere  wjgre  three  charges  upon  which  the  peti- 
^  tron«r  pressed  for  judgment,  ou,t  of  twenty  related  in  the 
factum.   The  firtet  was  the  case  of  Timoth6  Paquet/  Fost^, 
W  agent  of  the  candidate,  met  him  on  the  morning  pf 
.polling day.    He  said  he  had  been  ill,  and  had  not  slept* 
..all  night.    Foster  j3>ut  his  hand  in  his  pocket  and  pulled 
out  80  cents,  which  he  gave  to  Paquet  and  told  himr- 
"  Take  that,  see  your  friends,  take  them  up  to  vote,  and 
*    take  them  and  give  them  a  drink."     Paquet  says  he  kept 
the  money,  and  did  as  he  was  told  ;  one  w4uld  think  that. 
yi9A  enough ;"  but  he  was^sked  farther  whether  he  used 
the  money  Foster  gave  hiin,  and  he  says  "  I  used  m^w|i 
.6ioney ; "  but  he  kept  Foster^  dnon.ey,  all  the  same,  and 
^  ^^  Was  npv^r  deducted  from  his  wag^.    Ttis  was  a  gift 
.  of  money  by\the  agent  eithe^  to  induce  Paquet  to  vote,  or  ' 
to  get  him  to^nduc^  Others  to  vote,  Or  t%influeface  him  or 
'  otherp^  and  in  either  case  it  would  be,  iiTmy  opinion,  a  cor- 
rnpt  act.suffipient.to  avoid  the  electicmi  indiependentiy  tof 
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wh^her  It  had  the  desired  effect  or  not.   I  am  aware  that 
I'aquet  had  been  in  Foster^s  employ  for  years. '  He  had 
not  slept,  and  the  rest  of  it ;  but  my  opinion  is  uri<5hanffed.- 
The  next  case  is  that  of  Boivin. 'Foster  on.the  night  be- 
iore  the  polling  offered  this  m^n  his  cheque  for  |100  to 
retrain  from  voting,  and  to  go  a^ay  on  polling  day  ■  There 
18  not  the  slightest  doiibt  of  the  feet ;  but  the  circtim- 
.  ^tances  seemed  at  first  to  throw  some  doubt  on  tK^e  intent; 
l^osterha4been  drinking.   There  might  be  no  direct  pur- 
pose .:  his  mind  was  not  settleft  then.  Welf,  his  brain  and 
ms  stomach  may  have  been  unsettled;  >uf  his  purpose 
.  was  well  settled,  for  he  went  to  Labontfi^he  same  night, 
or  rather  at  two  o'clock  in  the  morning,  and  wanted  him^ 
to|ret  Boiyin  to  accept  the  cheque.     Besides  this,  treating 
IS  proved  beyond  a, doubt.     As  to"  the  employment  of 
fijeakprs.  I  give  no  opinion.    On  the  cases  above  stated 
.  the ;^lbction  must  fee  aYoided.        .      "  1^;^^^  ,'       . 

Th^  judgment  was  as  follows  ::—     V '   .  ' 

'!TheCourt,etc...  it  is  coneiieredW  adjud^d  and  ^,^ 
deterihined  th^t  th^'^ur^  of  tHe  res^n^ent  ia  null  ai^d  xf'„t5^ 
voi4;|and  that  Whatffiiot  been  d^r  elected  br  returnTa.'^'^:  f 
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And  tie  Court  proceeding  to  dispose  of  the  several  mo-' 
tions  iiade . 3  behalf  of  thp  respondent,  towit :  Ist.  a 
motvoii^ft  revise  and  reverse  thejudgment  of  Mr.  Justice 
Tait,oJi^  8th  October,  1887;  2nd.  a  motion  to  revise 
anothtfj^ment  ofjlie  sam^^ate;  8rd.  a  motion  \o 
reject  d6i»<iition8  of  (^o.  F.  Slack  and  x^thers ;  # "  Wo 
^motionsioieject  depositions  of  Edouard>pin  and^^lfef 

..one  of  Which,  to  wit,  of  the  3rd  of.  6ctoher,  isk  l^aS 
reserved  for  the^eOision  of  this  Court;  6th.  two  motions 

..    to  reject  certificates  of  stbnographers ;  Jfc.  a  motion  tp 
reject  affidavits,  and  certifiicates  of  protKfflbt-i-  * 


.<^ 


>»  . 


T  .  ■      — ■  — •—  ■""»»»#»vc»i.oo  vn  i'lutuouotary  ■*    ^'^'K   '  "     ♦      "  # 

^"•Doth  dismiss  alUhe  satid  motions  with  costs,  aiid  dolh 
ojrder  that  the  ^spQii^nt  pay  t(crthe  petitioner  his  costs. 

x«^,  attorney  foi*  |,€ltitipner/         ,  -  *     /'^ 

^m  Grvenshields^  counsel.  *'   '  * 

OR  Baker,  Q.C.,  for  respona^ttT     ' 
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G^ram  Papineau,  Loeanoer.  Davidson,  ^X 
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Held:— (AfflnQiog  the  judgment  of  Mathihu,  J..  M.  L.  R.,  ^  8.C.  198)1 
that  an  employer  is  responsible  for  injuriejs  suffered  by  his  workman 
- ;   '  •      Jn  conseguedce  of  the  insufficiency  of  a  scaffolding  constructed  by  a 
';:  fellow-«ervantin'obedience  to  the  orders  of  the  employer. 

'  ■  '       , .  '^     » 

__  The  inscription  was  from  a  judgment  of  the  Superior 
Court,  Montreal  (Mathieu,  J*),  October  19,  188T,  reported 
in'M.  L.R.,8S  0.  198.  .      '^      • 

Papineau,  J.: —  /    *-  "  /  '      *'■  ^  \'"  •■■'^"^;~'-~^-^- 

ff'    i-  -  '        * 

Le  30  de  juin  1887,  le  demandeur,  ouvrier^  pl&trier, 

travaillait,  k  raison  de  $2.60  par  jour,  a  poser  le  mortier 

.des  enduits,  dans  une  maisou,  constrnite  a  I'eirtreprise, 

,,   par  le  d6fendeur.    Un   autre   ouvrier, ,,  nomme  Dam'ase 

;       Beaupr6,  6tait  charge,  par  le  d6fend€far,  ,4e  preparer  les 

6chafaud8 . sttr  lesquels  le  demandemret  ses  compt^noiis 

.   devaient  monter  pour  poiSer  le  motjti^ides  enduits. 

Le  d^fendeur  lui-m^ihe, '  pendj^it^a  con8.truction  defe 
'  .'  echafauds,  a  fait  laisser  de  cotK^il^^r  Beaupre^  une  piece 
;  de  bois  de  3  X  4  pouces,  de  grojSise^,  et  lui  en  a  iftlit  pren- 
„    dre  d^autres  moins   fortes.    L'echafaud,  trop  fajblement 
(§tay§,  a  c6d6  sous  le  poids  des  Quvriers  qui  sont  tombes.  v 
Le  deniandeur  a6prouv6  une  dislocation  des  jOsdu  pled,  ' 
•^■:  a  sonffcrt  beaiicoup  et  sera  peut-6tr6  infirme  toute  sa  vie. 
^  "    II  a  r^clam6  $600  dedommage,  par  son  action., 
;        Dans  sa*  defense,  le  ddfendeur  |jimet  que  Je  demandeur 
\  6tait  son  employ6,ria|Bi8  il  dit  que  le  denoiindeur  Go'nnais- 
vsait  mieux  que  Ini  ce  qu'il .  fallait  poar  f j^te  un  6ehaiaud 
solide ;  que  la  confeetion  del'dchdfa^  en  question  6tait 
sous  le  contrd^e  Immi^diat  du  demandeur; ^ qu'il  avaij:  6tr 
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dear  a  6t6  cau86  pit  la  faute  d^  celui-d,  qui  a«tt  I'impru- 
dence  de  se  tenir,  av8c  ses  compagnons  tous  ensemble:  an 
mfime  instant,  au  ni6me  bout  de  mhaflud.  Celui-ci  a 
vCM6  sous  uu  poids  trop  lourd;.que  ^J%  demandeur  et 
ses  ^mpagnons  eussent  observes. -les  S^commandations 
-ttuffi^ndeur,  I'accident  eut.6t6§yit6.      i    "  *v    ." 

Le  jngement^oumis  k  revision  condj^e  le  dfefen^euB 
a  pajBr  aU  detnandeur  0200  de  domm^ges,  avec  d^pengr 
jeljondamne,  en  mdiae  temps,  le  dem^ideur  k  payeK^ff 
d6fendeur  la  diffiSrence  entre  fes  frais  d'une  action  de 
.    $60aet  ceux  d'utte  dbiion  de  |200.  .  O'est  le'd6fendeur 
seulqui  demandecette  jfivision.  ...  v.    ^  .. 

^  Damase  Beaupr6,  le  t6m6in  quH  wnstrttit  j*«ch«faud,  ■ 
dit  en  substance :  J'6tais  engag^  au  service  du  d^fendeur, 
je  travaillais,  depuig  huit ou  diijours,  par  ordy^  de  Clovis 
Labelle.  contte-maitre  du  d6fendeur,  d  faire  le^  fichafauds 
f  ,  requis,  lorsque  I'accident  est  arriyfe ;  Touvrage  du  deman- 
^     deur.  le  jour  en  question,  6tait  denser  la  premiere  couche 
de  mortier,  dans  le  s^ubassement  de  la  maison  en  cons-   ' 
truction.     U  d6feil^ttr-a  dit  k  Beaupr6.  de  mettre  de 
■M  un  morceau  de  b«ji-8,*de  la  grqaseur  de  trbfe  ^ftucea    • 
par  quatre,  que  Beauprfi  sciait  p6ur  en  faire  up  6tai  d'6.  * 
chafaud  et  lui  adit  de  prendre  des  bouts  (fe  T)l^ncie8  " 
^pour  cet  objet,  afin  de  perdre  moins  de  temps,    jfeauprfi- 
a^nt  observe :  "  des  bouts'  de  planches,  ce  ii'est  ga^  bien 
,      bon,;pour  un  6chafaud  de  mdme !  "  le  d6fend4r  lui  a 
T6pondu,  d'apres  le  tfemoignage  d'unjmtra  tfemoin  :  "c'est 
^  !bon|>ourun  6chafetid  ;  prends  dfes  l^  de  planqhes ' " 
':Beaupr6ob6it.    L'^chafaud  termini,  lesi  hommes  y  sont 
mont&.    Trois  minutes'  apr6s,  il  se  brisait-  sous'-le  poids  " 
des  mat6riaux  .et  des  ouvriers  et  Ton  relevait  le  deinaii. 
deur  estropiS.'   La  preuve  constate  encore  que  le  dfifen-  '^ 
deur  a  tn  les  boufs  de  planches  apport6s  par  Beaupr6,  - 
pour  les  employer  dr  la  place  decelui  q^l  lui  aVai^^fait  " 
laisser  de  c6t6,  et  lui  a  dit :  "O'esC  co^reci"  ^ ' 

Le  dfifendduf  n'tf  pas  rfeussi  a  prouver  defeute  commke"  ' 
pwledemaftdiur  ni  paY  les  autres  pl&triers,  ses  *pmpk-  •. 
gjjonss  II  est  vrai  qu'on  a  prouvfi  que  ces  ouvriers  a>---- 
I'huhijindo  av»a— •-      -     -  -    -    -  - 
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que  cett^  foiH  ils  neTont  pas  exaipind ;  qu'ils  ont  aussi 
I'habiti^de  de  construire  eux-mdmes  l0ar8  dchafauds  et 
de  se  consid^rer  responsables  de  leur  solidity.  Cela  ne 
d6fcruit  pas  It^  preuve,  que,  dans  le  cas  particnlier  qui 
nous  occupe,  Betfnpr^  avai^  6t6  sp6ciallement  charge,  par 
lej^ntre^maitre  du  d^fendeur  de  faire  les  ^hafaiids,  qu'il 
l^H^pait  {aij;  jusque-U  solidement  et  avait  natnrellement 
its  auz  Quvriers  une  confiance  bieu  tqnd^e  et  qui  it^ii 
'ompfie  que  par  I'ordre  Intempestif  et  imprudent  du 
ndeur  lui-m6me  4'employer  d'em^loyer  des  bouts  de 
3lcB:^8  an  Ijeu  d'une  bonne  piece  de  bois  solide,  que 
le^i^prd  vonlait  employer.  • 
^^^tiit^  t6moi^age8  de  la  demaade  sont  corroboree  .par 
-  deut  des  t^mibins  de  lli  defeojse ;  Clovis  Labelle,  le  cont];|B- 
^maitre  du  d^fendeur,  et  Gandias  Bouchard,  k  qi\i  Labelle 
av$it  do4p6  ordre  d'aider  Beaupr§  k  faire  I'echafaud. 

II  r^snlte  clairement  de  la  prqjive  que  le  malheur  dont 
a  sonffert  le  demandeur  est  la  consequence  immediate  des 
oi'dres  du  dSfendeuTi: ,  ^ 

Le  jugement,  en  autanfqu'il  condamne  le  dSfendeur,  k 
indemniser  le  demandeur  est  dene  conforifne  a  la  lol  et  a 
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la  pteuve  faite,  Le  demabdenr  seui^urait  pent-Mre  pu 
se  plaindre  d'avoir  6t<§  con^amn6  k  payer  une  paflle  des 
j^ais.  II  ne  s'en  plaint  pas;  lejugement  est  done  con- 
firm§,  ftvec  d^pens  contre  le  defendeur.  .  ^ . 

Judgment  confirmed. 
^,  Craudet  Se  Plourde,  attorneys  for  plaintiff, 
iltfg-^  4*  ^/<'*''""*i  s^^oyieys  for  defendant.  . 
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pgistrat^r^CeriiJicat—Ht/potMque  pay4^-Honorair»— 
,    "  *    lUpitiHon.     ^  *  « 

JuoA:-^Be  U.  r^-strateurqui  donne  un  Utiflcat  dolt  y  mentionner 
toutea  les  hypothdquee  affectant  la  propri6t^  pour  laquelle  on  de-. 
""J"*^®  ^}  ««rtiflcat.  mais  qu'll  ne  doit  fiaa  y 4nclure  lea  bypothdqueB 
qui  ont  6t«  pay^s;  etqu'il  pourra  «tra  oondamn*  &  mmettre  lea 
honorairea  qu'il  se  sera  fait  payer  peur  ces  derniires  entil«i. 

La  deraanderesse  all6gue  dans  sa  reqafitQ  qu'elle  est  la 
seule  cr6anciere  du  defendeur,4-qual.,  et  que  le  produit 
de  I'immeuble  veridu  en  cette  cause  par  le  sh6rif  n'est  pas 
suffisant  pour  6teindre  sa  creance ;  que  par  le  retour  du 
,-  shferif,  il  appert  que  le  r6gistrateur  a  charg6  141,10  pour 
son  certificate  que  la  propri6t6  vendue  avait  d6ji  6t6  ven- 
due par  le  shferif  le  14  avxil  1879,  et  que,  par  suite,  le  dit  ' 
registrateur  ne  devait  pas  etendre  son  certificat  au-deli 
de  eette  ventequi  purgeait  toutes  les  hypotheques  oranai. 
res;  que  le  dit  rfi^tistrateur  avait  aussi  inclit  dAnfe  so^ 
certificat  une  propri^6  liutre  que  celle  vendtiS,  et  (iti%  f 
avait  insure  plusieurs  hypotheques  q^ui  avaient  fetfift^ala. 
blement  payfees.     Et  la  requeranl4  deman^ait  it  oe  que  l6s ' .- 
honorairea  du  registrateur  fussent  reduits  au  inontaatqufe 
lejuge  trouverait  equitable.  V    '  [^ 

'4ie  sh6rif  de  Montreal  qui\vait'6t^fmisett  cause  s'en" 
rapporta  a  justice.  .     i  ^  ^^  i    vl:      ■  ' 

^Le  registrateur  Iprland  compairut  et  feoiitesta. 
L'honorable  juge  Mathieu  rendit  le  jugement  suivaat  {    " 
"  Ayant  entendu  la  demanderesse  et  le  registrateur  mi»  \ 
en  cause,  Y:  H.  Ryland,  par  leuVs  avocats  sHr  U  requfete  ' 
produite  lel9  avril  dernier  par  la  detoanderesse,  k  I'effet 
de  faire  reviser  le  m6moire  de  frais  chajg6s  par  le  rfegis-  , 
trateur  de  la  division  d'enfegistrement  de  Montr6al-ouest,  "' 
et  mentionn6  dans  le  rapport  du  sh6rif  «ur  l'ex§cution  en 
cette  cause,  le  dit  sherif  ayant  d6clar6  s'eii  r«pporter'.A  jus- 
tice, et  examine  la  procedure  et  deiiber6 :  "   ^ 
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"  Oonsid^rant  que  le  dit  rfegistratenr  a  6t6  reqnis  par  le 
dit  8h6rif  de  donner  un  certificat  des  hypoth^queg  afFec- 
tant  les  lots  de  subdivision  Nos.  8  et  4  du  lot  officiel  No. 
1198  du  quartier  St.  Jacques,  Montrtal,  et  que  sur  cette 
demande  il  a  d,onn6  le  certificat  dent  on  d«mande  la  r6vi- 
sion  du  cout  par  la  pr^sente  requdte  ; 

"  Considirant  que  la  prfetention  de  la  demanderesse  que 
le  certificat  ne  d^vait  pas  allflf,  ,au-delA  du  titreque.le 
8h6rif  adonn^  sur  la  vente  du  dli^jmmouble  qui  a  eu  lieu 
le  14  aout  1879,  ei^  mal  foiidfie,  v<<tji:^Je  ti^jr^jji'a  pa8-6t6 
enregistrt  au  bureau  de  la  dite  division  d'enf«gistrement 
do  Montr6al-oue8t,  et  que  le  dit  r6gistrateur  n^  a  pas  ep 
connaissance ; 

"  Consid^raat  que  le  certificat  du  rfigit^rateur  dans  les< 
divisions  ou  le, cadastre  est  eni%rDe,  doir  mentionner  tou- 
tes  les  hypothdques  affectant  la  propri6t6  pour  laquelle 
on  demande  tel  certificat :  - 

"  Consid6rant  que  dans  I'esp^ce  le  dit  rfegiBtrateor  a  in-  - 
clu  d«(ns  son  certificat  de  nombreuses  entree*  d'hypothe- 
ques  qui  ont  6t6  pay6es  et  d6charg6es,  comme  il  jippert 
par  le  dit  certificat,"  qu'il  n'avait  pas  le  draJfTH^  fairei  et 
qu'il  a  charg6  ill^galement  des  honoraires  pour  cbacune 
de  ces  entries  ;       j 

"  Oonsidferant  c^  le  dit  certifiicat  n'Mait;  demands  par 
le  8h6rif  de  Montr6dl  que  pour  les  subdivisioiwi  Nos.  "8  et 
4  du  lot  officiel  No.\n93  du  quartier  Jt.  Jacques,  Mont- 
real, et  qu'il  n'y  a  pas  lieu  d'accorder  au  rfi^st^rateur  des' 
honoraires  pour  les  entries  qui  ne  ooncernent  pas  les  dite® 
aubdivisions  Nos.  8  et  4  en  particulier ;  * 

"  Consid^rant  que  les  seals  honoraires  auxqucis  la.  dit 
rfegistrateur  ait  droit  'sont  les  suivaqts  :  Potr  Tentrite  du 
•umero  de  la  premiere  'subdi vision*. f.... .......... V..  ^0.20 

Pour  do    :  2eme  srfbdi  vision :  I 

Pour  les  entr6es*^74354,  etc.,  (sdns'intirft) k, 5,40 

Pour  un certifi^eat ,.:,.....    ....... r...,..;!... O.fiJ) 


Pour  les  ,timbte»U,»Jf.«i,,.... .: 

■"    ■  ."'•■ill   -    " 
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sons  le  (lit  m6moire  dies  frais  das  an  tdi 
<Ut  certiHcat:  axons  lea  dits  fraia  ^  la  dijlie  somme  de 
16.80.  et  ordonnons  an  dit  rfegistratenr  W.  H.  Bykmd,  de 
remboiireor  Teioddant  qui  lui  .a /4t6  pay6  poat  ses  ditti 
fraisv  savoir.  la  somrae  de  186.4^  au  dit  8h6rif  de  ce  dia- 
tricl,  qui  les  paiera  et  remetti^  k  la  dite  demanderesae, 
'  4^ec  dfipens  centre  le  dit  rfigi/trateur,  distraita.etc." 
»r.  Sito««„  avocat  de  la/demanderesae. 
KWi  'Sr  brouin,  arocata/du  rfigistrateur. 
(J.  Ji  B.) 


6  noy^nbre 
;,  f     .  (hram  Wubtkle,  j! 

'BABO0EIN  V.  LA  COMPAGNIE  D'IMPRIMERIET  BT 
^  i)E  PUBLICATION  DU  CANAD, 

JvaiiT^ne  la  pubMcation^r  un  journal  de  I'artlcl^  snlvint:  "  Heureu^ 
^.  ''  lement  que  les  voyom  qui  ont  crxi  et  hwU  n'ttajknt  patdet  Stetant  du 
"eomtl  Lcsrougegavaientfyitnumter  H uneAnqmnlaise de  f^rit de 
''jMtice^ci  la  UU  deiqueh  w  dittingmil  un chaUeHer  du  mmdeSabowin 
9Ut  a  d^A  pwgt  une  nmtence  de  tixmoU  Ada primm  commune  de  Mont- 
«  rial  pour  parjure.  Cett  d  cee  ffibvrs  qv/je»  honniku  gme  dowmt  de 
"  n'avow  pat  pujentendre  pamblrmenl  laditcuetion  hier  mkrr  coitftitue  ' 
on  libelle,„poanequel  le  journal  a  «t^nd»mn«  i  m  de  dommaizeB 
et  d£pen«  d'uneWtion  de  $100. 

Les  faits'soQfc  coiitenus  dan/le  jugement  suiyaht 
„^    "LaCour,  etc..."     "  /'    *'         ■  ..    it 

-"  Attendu  que  le  deman^ur  se  plaint  q^e  la  dfefende- 
resse  a^rait  publi^Hans  1^  numero  de  son  journal  "  Le 
Monde '^  du  13  ao«it  a»86,  un  article  intitul6  "Comt6 
d'Hochelaga,"  cbntenant  le  paragraphe  .suivant,  entr'au- 
tres  choses,  au  sujet  dfe  lui,  dit  demaudenr  :  -   . 

"  jHeureusement  jj«e  les  toyous  qui  ont  cri6  et  hurl6 
"  n'6tai^nt  pas  des^  dlecteurs  du  cQmt^.   Les  rouges  avaient 

**?J"**'^'®^  ^*  ^^®  cinquMilaine  de  repris  de  justice,  kr: 
"  la  Wte  desquels  se  disting&ait  un  charretier  du  no; 
"  Sabourin,  qui  a  d^&  purg6  ine  science  de  «ix 


T'H 


^ 


>v 


L 


* 


„\. 


v 


Mm 

-s 

% 

jt  J-  fire 

t^p'  ■ 

ii'^-^ 

w 

11 

'.  V 


y: 


■♦%j,j. 


fM«ar<n 
cr«;  d'tmprl 

OMrit. 


V. 


14^ 


.^«- 


^:: 


>.*. 


^^,;!*»^- 


■ ,       V 


v'.la  prison  ootnifluno  de  M<intr6»l,  pour  parjure.  O'eat  ik 
"  cet  gibierBqa«  le«  honniftoH  gou«doiventd«  n'avdir  paH 
'•  pu  «nt«ndre  paiirfbleinent  hi  di»cni«Mion  hier  soir." 

"  Atteiidu  que  }&  iifefondorvuse  plaido  que  1'ar.liole  en 
qujistion  6tait  •ubstantiellennint  vrai  et  dans  rint6r«t  pu- 
blic, et  que,  le  demandtmr  n'«n  a  aucunement  BoufFert  dans 
Ha  r^^putation  et  Hon  caractdre  ; 

^-  "  Con«id6rant.qu'il  n'est  pias  prouv6  qu.^  le  demandeur 
a  troubl6  I'ordre  «t  s'est  mal  conduit  dans  I'assemblie  pu- 
bliquo  4  laquelle  se  rapporte  I'article  contenant  le  para- 
graphe  ci-dessus  cit6,  ni  qu'il  6tait  lA  A  la  tfite  d'un  nombre 

♦;qVielcouque  de  repriH  de  justice,  ni  qu'il  avait  jamais  shbi 
une  cqlidamnation  et  un  oinprisonnement  pour  parjure^ 
"  Considfiraut  que  le  fait  que  lo  demandeur  aVait  subi 
quinze  ans  auparavaut  une  <!ondamnation  et  un  empYi- 

<  'sonnement  de-tjrois  mois  pour  ^^tournement  de  fonds,  et 
qu'il  avait,  dans  un^circ'onstance  bien  ant6rieure,  6t6  ex 


pulsi  d'une  c|iambr 
resse  d'avoir  publ 
du  demandeur'; 
ConsidC'rai 


duit 'd'une  mauier 


;Qmit6,  ne  justifie  pas  la  d6fende- 
>aragraph^«»n  question  au  sujet 


lemandeur  a  6tabli  qu'il  s'est  con- 
/onable  a  I'assembl^e  en  question, 
et  que  dans  le  temps,  il  jouissait  dans  son  quartier  et 
parmi  ceux  qui  le  co;inai88aient  d'une  bonne  reputation  ; 

"  Oonsidfirant  que  le  paragraphe  «;i-de8su8  cit6  est  diffa- 
matoire,  malicieux  et  libelleux  et  de  nature  k  faire  un 
grand  tort  au  demandeur,  et  que  de  fait  il  en  a  souffert 
dans  I'estime  public  et  qa'il  a  subi  en  consequence  des 
dommages ;  4,, 

"  Considerant  que  I'ihterfet  public  ri'exigeait  pa^  la  pu- 
blication du  paragraphe  en  question  et  que  la  d6fende- 
resse  est  responsable  du  dommage  caus6  par  sa  fa^te: 

"  Condamne  la  defenderesse  4  payer  au  demandeur  la 
sommede  $60.00  pour  dommage8-int6r6ts  par  lui  soufferts 
par  la  faute  de  la  d6fe^eresse,  avec  int6r6t-de  ce  jour 
jusqu'au  paiement,  et  les'^fepens  comme  dans  une  cause 
de  $100.00,  distraits,  etc." 

Murder,  Beau$oleit  Sr  Martineau,  avocats  du  demand^] 

Girouard  ^  de  Lorimier,  avocats  de  la  dfifenderessel 
(j.  J.  B.) 
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LAClTft  DE'MONTRfeALv.DAMKCUVILUEIt 

Taxes  munidpaU»^Prt,cription—me  ,te  Cotisatum- 
prialahle-^Dmgalion  de  prnvoir-mglemefU  ght^n 

»«tn.ctl«n  ,1  <S<out  <l«„8  la  CiW  de  Montreal  n«  .«„t  pa.  de.  Uxe.  onT 

»«f'™"^''«etnopeuventmM.n»Hcri«,,,«e,«rtrentean«..      '        '       , 
lo-^Que  ,K)yr  o  pr^liSvemont  ,le  ,.«  Uxen.  U,  (Vn^iil  de  la  ClUS^e  Mont. 
r*.l.  put  d..|<««u„r  «eH  po,.voi«  a  un  .le  He.  ortkjer.  jnunidpaux  " 

_     cMdler  pour  d.a.,„e  cju. ;  un  ^.^KI«,„ent  «<i„<^„d.  fait  par  1.  C^u.eS  .„V 

la  rB<;ommandallon  d'un  d«  He.  comity.,  eat  Bufflsanr 

4o.-Qu'd  n'e«t  pa.  ndoeH^aire  que  la  Ot^  de  Montreal donne.vJi  p^^ala- 

blement  a  la  construction  .IVgou..  ,,„'elle  fait  faire  dariH  le.  ^eT 

n.a.H  que  I'aviH  quelle  donne  aux  propri^Ui«,H  de  relier  lenr  copZt 

.      pnv6  A  r^'Kont  public  Mtsufflsant.  ~  rropuuu 

6a-Qu'une  r6.olutio»  du  Conneil  do  la  CittS  do  Montrtal^^U  8t«  c-onte.. 

use  dan.  le  d61ai  de  troi.  inoi..  ;  mu  *  eire  conte^ 

La  demanderesij^  poursuivit  la  ddfonderUe  on  rtcla- 
mation  d'une  somite  de  «621.07,  pour  taxes  ^^iales  im- 
posdes  pour  la  coftstruction  d'un  6gout,  dsiiis  la  rue  St 
Urbamen  face  d.'^ne  propri6t6  appartenant^  lademan- 
deresse.    Celle-ci  contesta  Paction  et  sooleva  leg  questiouB^ 
suivantes :    lo.  Les  taxes  rgctemees  6taient  depuis  long- 
temps  prescrites  par  la  prescription  de  cinq  ans ;  2o  que 
la  Cit6  do  Montreal  avait  imposfe  ces  taxes  sur  la4)ropri6t6 
de  la  dfifenderesse  sans  aucwn  «ris  pr6alable,  d»  sorte  que 
cette  derniere  li'avait  jamais  eu  Toa^asion  de  se  d6fendre 
centre  le  role  de  cpti8|tii)n  impoAnt  cette  taxe;  80.  que 
le  dit  role  et  toq?  les  proced^s  y  iraht  ^-ap^bjt  6taient  ilM- 
gaux,  irr6guliers,  frauduleux  et  nuls     "La  demanderesse 
r^pondit  g6n6ralement.         "  ,„       ...  ," 

Le  jugement  suivant  a  donn6  gain  de  cfiTise  tk  la  deiuao- 
deresse i^,_S^^^^U..,i, , :_,^_ :.._.,_  _,..,„;J.:;^^„'|_^^.  ^11,^  ..A^J.,} 

"  La  Courreic....         ;"":.;     '■•'^-     'i        \.^   ■   ''^'    •. 

'V  Attendu  qlle  la  d^toanderesse  rficfame  des  dfifendetirs  * 
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propri6tuire8  d'un  immeuble  eitufi  sur  la  rue  St.  Urbain, 
de  la  Cit6  de  Montr6al,  la  cotisation  imposfie  sur  4e  dit, 
immeuble  pour  la  coustruction  d'un  6gout  fait  dans  cette 
rue  partie  durant  I'annfie  1878  et  partie  durant  I'annfee 

1878  ; 

"  j^ttendu  que  les  dfefende'resses  Dame  Marie  Angdliqne 
Cuvillier  et  Luce  Cuvillier  plaident  la  prescription  de  cinq 
ans  A  I'encontre  de  la  partie  de  la  crfiance  qui  remonte  ^ 
ranh6e  1873,  et  invoq#i^t  au  fond  les  moyens  de  nullity 
suivants,  savoir :   ' 

lo.  Que  le  rdle  de  cotisation  ou  de  repartition  fait  par 
la  demanderesse  n'a  pas  6te  pr6c6d6  des  avis  reqnis  par  la 
loi  et  que  les  dfifeiideresses  n'ont  pas  6t6  en  mesure  de  s'y 
opposer ;         ' 

2o.  Que  ragout  en  question  et  le  dit  role  spficial  de 
cotisation  n'ont  pas  6t6  fails  en^vertu  d'un  r6glemen<idu 
Conseil; 

So.  Que  le  Conseil  n'a  pas  statu6  lui-m6me  sur  roi)por- 
'  tunit6  de  cet  ouvrage  et  s'est  born6  &  adopter  les  rapports 
du  comit§  des  ohemins  et  finances  *^ui  lui^gggraient 
d'ordonner  la  confection  du  dit  6gout ; 

"  Con8id6rant  qu'aui  termes  de  I'article  2242  du  Code 
Civil,  toutes  choses,  droits  et  actions  dont  la  prescription 
n'est  pas  autrement  r6gl6e  par  la  loi,  se  prtscrivent  par 
trente  ans ;  que  le  Code  n'ihdique  aucune  prescription 
pour  les  cotisations  de  la  nature  d«  celle  qui  fait  I'objet 
du  prfeent  litige<;  que  la  reclamation  en  cette  cause  est 
ant6rieure  k  I'acte  de  Qu6bec  43-44  Vict.  ch.  63  ; 

"  Considferant  que  la  prescription  est  de  droit  rigourenx 
et  ne  s'6tend  pas  d'un  cas  a  un  autre ; 

"  Considferant  qu'il  n'y  a  pas  lieu  4  I'application  de  I'ar- 
ticle 2260  du  Code  Civil  vu  que  la  cotisation  reclamfie  a 
§te  imposfee  pour^un  objet  particulier  et  ne  constitue  pas 
un  impot  foncier  permanent  sur  les  dits  immeubles,  que 
bien  que  cette  cotisation  soit  sous  le  systeme  municipal 
de  la  demanderesse,  une  taxo  pour  les  fins  de  U  percep- 
tion cette  taxe  n'entre  pas  vis-ik-vis  le  tr6sor  dans  la 
cat6gorie  des  fruits  civils  §ch6ant  jour  par  jour ; 

".  Considgrant  que  la  demanderesse  est  antoris^e  par  la 
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I^i  4  constmire  ,868  %out8  sur'le  rapport  du  comit6  des 
6hemm8  qui.  seul.  est  comp6tent  k  juger  de'la  p6ce88itfe 
de.  cette  construction,  et  a  passer  des  reglements  k  cet  effet, 
qu  il  n  est  pas  n6ce88aite  de  p'ourvoir  a  chaque  cas  special 
.par  un,rdglement  particulier;  qu'au  contraire,  il  suffit 
quil  int^vienne  un  rdglement  general  concernant  cette 
classe  detfavaux  publics  de  la  municipalite  demande- 
resse  ;  .V^  .  .^^  . 

^  "  Consid6rant^que  le  Conseil,  exer^ant  ^ans  les  limites 
de  ses  pouvoirs.^Ia  discrfetion  qui  lui  incombe  en  semblables 
matidres,  s'est  soumis  k  cette  exigence  de  sa  charte,  en 
adoptant  le  rdglement  No.  45,  lequel  a  6t6  pr6ced6  et 
r6v6tu  des  formalit^s  et  sanctions  voulues  par  la  loi  • 

;•  Consid6rant  que  la  pr6tetition  des  dfifenderesses.  sa- 

voir,  que  la  cotisation  en  question  est  irr6guliere,  attendu 

qu  elle  a  6t6  pr6lev6e  par  undes  officiers  municipaui  et  non 

par  la  demanderesse  dle-m6me,  est  mal  fondfe^,  que  le 

•Conseil  ayant  le  droit  d'ordonner  la  construction  d'un 

egout  et  d'en  pr61ever  le  cout  sur  les  contribual^les,  peut 

,    d^l6guer  se8  pouvoirs  k  Tun  de  ses  officiers  poiir  faire  ce 

pr61evement;  qu'il  n'y  a  en  cela  qu'ui,»  simple  matiere 

d  administration   du  ressort  des  comitfes  du  Conseil  de 

v;lle,et  des  employes  prfeposfis  a  I'exfecution  des  ordres  du 

Conseil ;  «  ° 

"  Consid6raiit  qu'il  appert  par  les  exhibits  Nos.  1  et  8 
de  la  demanderesse  que  le  comit6  des  chemins  a  fait  au 
Conseil  les  rapports  requis  pour  la  construction  fi^Mra- 
vaux  en  question,  que  ces  rapports  ont  et§  adigii%  en 
^ance  rfiguliere,  le  6  juillet  1877,  et  que  leur  adoption  est 
dans  le  sens  comme  dans  les  termes  de  la  loi,  une  autori- 
sation  k  toutes  fins  que  de  droit  a  faire  les  travaux  en 
question ;  .  » 

"  Consid^fant  que  la  demanderesse  n'est  pas  oblig4e  de 
donner  avis  pr6alable  de  la  construction  des  %out8,  soit 
qu'elleagisse  sur  la  suggestion  du  comit§  des  chemins  on 
de  son  propre  mouvement ;  que  les  int^ressfes  sont  suffisam- 
ment  notifies  p^r  Paris  qu'ils  resolvent  aprds  qtie  deman- 
de des  soumissions  publiques  ait  6t6  faite  dans  les  jour- 
naux,-  de  construire  dans  les  d^lais  qui  leur  sont  indiqnSs 


1W7. 

CU«^de 
Montfdal 

Cavilller. 


/ 


i 

1M 


■'■  A 

■■ 

:■'•  Mi 

'H 

w 

11 

»mm 

'wM 

«<l»'?f 

3 

V 

:> 


BppC^  i-**Jip^B^^'*B^W?fMi 


r-jt^njre^i^^'-3vo'rtW9^t:t.  •^'^v  - 


268 


MONTREAL  LAW  REPORT& 


<^' 


1887. 


Montr«al 

V. 

Cuvillier. 


'Sri 


le  conduit  priv6  qui  doit  relier  leur  propri6t6  &  i'£go%t 
de  la  rue ;  que  la  loi  n'exige  pas  qu'il  yait  un  avis 
pt^alable  k  I'imposition  de  la  cotisation  nfecessitfie  par 
cette  construction;  que  dds  que  Tigont  est  .fini  et  la 
proportion  de  chacun  des  int6ress6s  d6terinin6e,  le  compte 
est  transmis  aux  iuteresses  avec  avis  d'en  eftectuer  le  pa\&^ 
ment  dans  le  dfelai  de  vingt  jours  sous  peine  des  proc6duW^/ 
res  iSgales  ordinaires ; 

"  Considfirant  que  dana  le  cas  actttel,  les  comptes  et  les 
.  avis  en  question  ont  6t6  transmis  aux  ddfendeurs  et  qu'ils 
n'y  ont  fait  aftcune  objectidn  k  cette  ^poque ;  _ 

"  Consid^rant  que  la  resolution  du  Co^8eil  par  laquelle 
la  construction  de  I'fegout  en  question  a  6t6  d6cid6e  est 
intra  vires  et  qu'elle  ne  constitue  aucune  injustice ;  qu'au 
contraire,  il  est  prouv6  ^ue  les  d^fenderesses  ont  b6n6fici6 
des  travaux  et  qu^l  n'existe  ppint  de  surcharge  dans  le 
cout  de  ces  travauil'i.^— ^ — '■ ^ 

"  Consid^fant  que  la  dite  resolution  n'a  pas  6ik  contes- 
t6e  dans  Jes  d^lais  de  trois  mois  tel  que  voulu  par  I'acte 
special  de  la  demanderesse,  et  que"  les  dfefenderesses  sont 
non-recevables  k  le  faire  maintenant ; 

"  Consid6rant  que  la  repartition  du  cout  de  la  dite  con- 
struction |uivant  le  front  de  I'immeuble  des  defenderesies  ■ 
est  eonforme  i  la  loi  et  au  regremei|M|lessu8  cit6  ;  que  le 
reglement  lui-m6me  n'a  pas  6t6  da^pBl  en  tempa^utile  et 
fait  partie  de  la  loi ;     .  '  » ^5  ■    \  ^ 

"  Vu  le  retraxit  de  la  demanderesse  en  date  du  8  novem- 
bre  1882,  pour  la  sommede  1310.58,  savoir,  la  partie  de 
Ja  reclamation  due  p|^  1^  defenderesse  dame  Marie  Anne 
Claire  Symes,  marquise  de  iSassano ;   ' 

'•  Gonsiderant,  pour  ces  raisons,  que  les  dSfenderesses 
sont  mal  fondles,  renvpie  les  defenderesses  soumises  4  la' 
Cour  et  maintierit  Taction  de  la  demai|deresse  coiitre  les 
autres  defendeWsses ;  condamne  en  consequence  les  dites 
defenderesses  dame  Marie  Angeiique  Cuvillier,  veuve  de 
feu  Alexandre  Maurice  Delisle,  et  demoiselle  Luce  Cuvil- 
lier, conjointement  et  solidairement  a  payer  a  la  dite  de- 
^  manderesse  la  somme  de  |62l.0'7,  avec  interM  d  coitnpter 
du  21  octobre  1882, /our  de  I'assignation,  reavoie  de  plus 
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la  motion  des  dfefenderesees  pour  amender  leur  defense  en 
date  d^  16  juin  1887,  le  tout  atec  dApens,  etc." 

P.  J.  Coyle,  avocat  de  la  demanderesse. 

Barnard  Sc  Barnard,  avocats  des  dSfenderessea. 
(J.  J.  B.) 


1887. 

Clt<  de 
Mootrtel 

OuTilliar. 


'  ,         tdficembre  1887. 

Cfaram  Jett^,  J. 
Dame  PILOlf  v.  VINET  dit  LAPLANTE. 

Separation  de  corps— Demande  distinde  de  separation  de  hiens 

V  —Avis public— Art.  9*Ji  C.P.C. 

\  ■ 

^ Juo4  :-Qu'il  elt  n^cessaire  de  donner  dana  les  "joumaux  et  dans  la  Ga- 

1        Mtte  Offlcielle,  I'avis  requis  par  I'article  974  du  Code  de  Pro«5dure 
V>         !•  ^°"^^  ^*°»  "■*«  *''*'0"  «»  8«paraUon  de  corpa  la  partie  de- 
•    manderesw  demande  distinctement  la  separation  de  biens. 

La  demanderesso  intenta  une  action  en  's6paration  de 
corps,  all6guant  mauvais  triitement  et  sfivices  graves  con- 
tre  elle  de  la  pait  de  son  miri.'  A  ces  allegations  elle 
ajouta  qu'il  dissipait  les  biens  de  la  communaut6,  et  que 
tombant  souvent  dans  le  d6lire  il  devenait  incapable  de 
les  administrer.  La  declaration  conclnait  distinctement 
et  s6par6ment  A  la  s6pa|ation  de  corps  et  k  la  separation 
de  biens. 

Le  defendeur  plaidi^  k  Taction  par  une  defense  au  fond 
en  fait. 

Ia  Cour  a  accord^  la  separation  de  corps;  mais  a  refuse 
la  separation  de  biens  distincte,  parceque  la  demande  n'a- 
vait  pas  ete  precedee  des  avis  publics  dans  les  journaux  et 
danrlaOazette  Gfficielle  requis  par  I'article  974  du  Code 
de  Procedure  CSTyile.    Voici  lejugement  :— 

"La  Cour,  e^  % 

"  Attendu  quella  detoanderesse  se  pourvoit  contre  }e 
defendeur  son  maVi,  en  separation  de  cirps  et  en  separa- 
tion  de  biens,  k  raison  d'ex^,  sevices  et  injures  graves, 
et  demandant  en  meme  temps  que  la  garde  des  enfants 
Inisoitc^nfiee; 
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"Attendu  que   le  df'fendeur  oonteste  cette  demande 
niant  les  faits  all^gnte  contre  lui ;  ^^ 

"  Altendu  qu'il  est  6tabli  en  preuve,  que  depuis  qudl- 
ques  annfies  et  notamment  dans  le  cours  desdeux  ou  troia 
derniires  pr6c6dant  lademande,  led6fendeur,  par  suite  d'ex- 
chB  d'ivrognerie  est  devenu  m6chant,  colere  et  dangereux 
pour  sa  femme  et  ses  enfants,  qu'il  maltraite  la  demande- 
resse,  I'injurie  gravement  et  s'est  port6  envers  elle  k  des 
excesquijustifient  amplement  la  demande  .de  separation 
de  corps ;  4 

"  Attendu  que  nonobstant  la  demande  distiucte  de  b6- 
paration  de  biens  la  demanderes^e  n'a  pas  donn6  les  avis 
requis  par  I'article  974  du  Code  de  Procedure  Civile,  et 
que  par  suite  il  n'y  a  pas  lieu  d'adjuger  sur  cette  demande 
sfeparement  et  dislinctement  de  celle  relative  k  la  separa- 
tion de  corps ; 

"  Attendu  que  la  preuve  faitejustiBe  aussi  la  demande 
de  la  femme  quant  k  la  garde  des  enfants ; 

"  Vu  I'article  214  du  Code  Civil ; 

"  Renvoie  la  defense,  declare  qu'4 1'avenir  les  parties  se- 
ront  et  demeureront.de  ce  jour  separees  de  corps  et  d'habi- 
bitation,  et  accorde  k  la  demanderesse  la  garde  des  enfants 
nes  de  son  mariage  avec  le  dit  defendeur,  k  toutes  fins  que 
de  djoit ;  r6*ervant  d:adjuger  ult6rieureme^  sur  la  de- 
mande de  pension  alimentaire  faite  par  la  motion  de  la 
demanderesse  du  19  novembre  dernier,  apres  que  les  droits 
respectfts  des  parties  auront  6t6  constates  et  etablis  par 
I'inventaire  et  partage  a  faire  des  biens  de  la  communaute 
existant  entre  les  dits  6poux,  etc." 
F.  X.  Archambault,  avocat  de  la  demanderesse. 
St,  Pierre,  Globensky  Sf  Poirier,  avocats  du  defendeur. 
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[En  Revision.) 

.  ]  29  novembre  1S19. 

CoroOT  Johnson,  Bainville,  Laframboise,  JJ. 
DALBEO  V.  DUGAS  et  al. 

Jugement  ex  parte  devanffe  protonotaire—C.  P.  C.  articles  89 

90,  91 — Avis  ^inscription  au  d^fendeur. 
Jnoi:-Qae  ponr  1^  jqgementa  rendus  ex  parte  par  le  protonotaire,  en 

vettu  des  articlea  89,  90. 91  du  Code  de  ProcWure  Ovile,  il  n'eet  pa. 

n^ceaaaire  de  donner  avia  an  d*fendeur  dk  I'lnacripUon  pour  jug^ 


ment 


L'action  fetait  sur  un  billet  promissoi.re.  Lea  dfefendeurs 
ayant  fet6  forclos,  le  demandeur  inscrivit  pour  jugement 
ex  parte  instanter  sans  donner  avis  de  I'inscription  aux  d6- 
fendeurs. 

Les  dfifendeurs  firent  une  opposition  k  ce  jugement 
basfie  uniquement  sur  rill6galit6  qui  r^sultait  de  ce  d§faut 
d'avis  aux  d^fendeurs. 

Le  demindeur  contesta  Topposition  et  le  jugement  sjii- 
vant  rejetant  cette  opposition"  fut  rendue  par  la  Cour  Su- 
p6rieure  (Siootte,  J.,  le  18  mai  IS19,)  dans  les  termes  sui- 
vants: —  — 

"La  Cour,  etc.  '  ~. 

/  "Consid6rant  que  la  procedure  faite  pour  la  prononcia- 
tion  du  jugement  ex  parte,  par  le  protonotaire  est  celle  r6- ' 
gl6e  par  la  loi,  et  qu'il  n'y  arait  lieu  de  donner  avis  aux 
d^fendeurs,  dans  I'esp^ce,  de  la  demande  pour  jugement ; 

"  Considfirant  que  par  le  droit  accordfi  dans  ces  cas,  aux 
-<>^fendeur8  de  s'opposer  au  jugement  ainsi  rendu,  et  de 
faire  valoir  les  moyens  de  defense  comme  lis  auraient  pu 
le  faire  par  un  plaidoyer,  declare  ^ue  les  opposants  sont 
mal  fond6s  dans  leur  prfesente  opposition,  debpute  la  dite 
opposition  avec  ddpens,  distraits,  etc." 

Les  opposants  inscrivirent  ce  jugement  en  revision. 

LaOour  de  Revision  confirma  en  tons  points  et  av2j 

d^pens  le  susdit  jugement  de  la  Oour  SupSrienre. 
A  i>a/A0c,  pour  le  demandeur. 
.^.  X.  0. 2>atm/,  pour  les  opposants. 

(J.  J.  B.)  ^  _ 
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V  n  d^cembre  1887. 

Coram  Jett6,  J.  ^ 

LEBEUP  V.  LA  COMPAGNIE  DU  GRAND  TRONC  et' 
DfcPATIE,  Requ6rand 

Tuteur— Actum  en  destitution  de  tutelle—Ci(/Ht»ftxdu  mhuiur. 

Jroii:-Q„ebien  que  ruction  «n  d«Btitution  de  tutolle  n'enlAve  pw  au 
tuteurl'adminiHtratkm  deabiensdu  mi^teur,  il  est  de  principe  de  no 
pas  Jul  laiawr  la  dispoaltion  dea  capiuiiS  tout  que  cette  action  eat 
pendante.  ' 

Dame  Oord6lie Lebeuf  et  ses fc^oieakifaiits  mineurs  ayant 
poursuivi  la  Corapagnie  de  Cheinin  de  Per  da  Grand- 
Tnonc  en  dommages  causes  p4r  la  mort  de  son  mari,  pdre 
des  mineurs,  k  I'emploi  deia  dfife^deresse  comma  serre- 
frein,  obtint  par  jugemenl/  $2ob  pour  elle  et  |200  pour 
chacun  de  ses  enfants,  </ette  dernidre  somme  payable  k 
^D6patie  en  aa  qualit6  d4  tnteur  aui  dits  mineurs.    Oe 
jugement  ayant  6t6  pori6  ^  appel,  la  dfefenderesse  dfeposa 
le  moutant  entre  lea/ mains  du  protonotaire.    Le  juge- 
ment fut  confirm^  ei/ appel. ,       • 

Le  tuteur  tit  alorA  une  requ6te  demandant  k  ce  que  le 
montant  de  $600  d6po86  par  la  dite  dfifenderesse  lui  fut 
pay6  en  sa  qualit6  de  tuteur  aux  enfants  mineurs. 

D'un  ajitre  c6t6,  la  demanderesse,  mera^es  dits  mineurs, 
fit  unei5ontre-requ6te,  all6guant  qu'une^ion  en  destitu- 
tion de  tutelle  6tait  pendante  contre  le  tuteur,  et  deman- 
dant que  cette  somme  ne  lui  fut  pas  payee. 

La  Cour  &  fait  droit  a  cette  requite  par  le  jugement 
suivant : — 

"La  Cour,  etc :. 

"  Considferant  que  bien  que  Paction  en  destitution  de 
tutelle  ne  prive  pas  le  tuteur  de  I'administration  des  biens 
du  mineur,  il  est  cependant  de  principe  qu'en  tel  cas,  la 
disposition  des  capitaux  du  mineur  ne  doit  pas  6tre  laisUe 
an  tuteur ; 

"  Vu  Particle  289  du  Code  Civil : 

"Renvoie  la  requfite  du  dit  Depatie,  accords  an  con- 
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ra  re  celle  do  la  demanderease.  mire  d^  mineurs  int*- 
ressfes,  et.  «n  consequence,  p^joint  et  ordonno  au  proto-      ■— « 
notaire  do  no  pan  se  d68ai8ir  de  la  somme  d6po«^o  en  iette  <^"''-"»»<' 
cause  par  la  defendere«..,  iK>ur  le  b6n6fioe7es  dits  mt 
neurs  jusqu'A  ce  qu'il  soit  ac^jugfi  sur  Taction  en  de-titu- 

ordre  en  cette  cause ; 

"  D6pens  rfeaervfis." 

fiw-gwi/i  4-  Leclair,  avocats  de  la  demanderesse. 

/VifAM/ai/w^-W'"*/'"'"*?,  av6catsdurequ6rant.  w 

(J.  J.  B.) 


28  d6cembre  1887. 
Coram  Jktt6,  J. 

MOLLEUB  V.  LA  COMPAONIE  DE  PULPE  ET  DE 
i  PAPIER  DU  STi-LAURENT. 

Compagnies  in^olvables-^  LiquSLion- f'ermission  spfdah- 
\  DUibirl  ■  - 

ii»olvablea,«uci.ne  proc^ure  ne  peut  fitre  commence  ou  coSS 
sanapermisaion  Bp^cialo;  etqu'une  cauae  prise  en  SiwSiS 
telleec.rcon8Unce8,8«naque  I'ordre  prt.lab,e  apparaCJEIier 
pourr*  «re  d«chatg6  «.  d^liWr^  4  la  demande  d'Jne  drp3!|P 

Le  4  avril  1886,  le  demandeur  poursuivit  la  dfifende- 
resse,  corps  politique  et  incdrpor6,  pour  la  somme  de  $480 
all6guant  certains  contrats  intervenus  entre  eux  pour  la 
tabrication  du.  papier  avec  de  la  pulpe. 
^      L'action  fut  contestfie  au  m6rite  le  11  mai  1886 

K  ^J;*"««  fnt  Plaid^e  et  prise  en  d61ib6r6  le  21novem- 
ore  1887.        •->. 

Le  28a|a^6me  mois,  la  dfefenderesse  fit  signifier  au 
demandeur  un  avis  qu'elle  avait  6t§  mise  en  liquidation 
par  ordonnance  de  >   Cour  Sup6rieure  du  Bas-Canada 
dans  le  district  de  Richelieu,  le  4  d6cembre  1886,  sous 
Vou  ui!a'a  ''^*^-  28.  f  ^  qu'en  vertu  de  1»  20e  sec-  ' 
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tioii.  dn  dit  atrtw,  aucun«  poursuite  ou  pro<>Mur«  irontre  la 
dire  <1.6fendor(>iuiH  no  pouvait  «tre  ronimeiir6«  iii  lontiua^M 
Bans  qu'uue  puriniiiHion  d«  la^^our  ii'ait  au  pr^t^lable  6t6 
obteniie  k  t^etttt  fin. 

\fi>^  25^  novombro,  In  dftltindwrtsHBe  fit  une  luotton  all6- 
guant  les  faitH  ri-duasn^  et  dcmandaut  quM  lo  dMib6r6  fiU 
d^chargi,  |>our  pormettnt  ri'iifiluro  de  la  c:opie  de  jujife. 
mtjnt  ordoiinant  la  ini««'  «n  liquidation  do  lu  diroiidureiMo. 

Sur  cette  motion  la  Cour  a  roiwlu  lu  Jug«m«nt  HUivant; 

"  La  Cour,  parties  ouiuh  aur  j*  motion  d«  la  dfeVende- 
resse  demandant  que  cette  (^aui«  aoit  ray6e  du  role  des 
d^Iib^r^H  pour  permettre  la  production  d'nne  ordonnanco 
de  mise  en  liquidation  de  la  dite  compagnie ; 

"GoniiidSrant  qn'uux  tormes  do  la  loi  relative  i  la  liqui- 
dation des  compagnies  insolvableB,  aucune  demande  ne 
peut  Atre  commenc^e  ou  continu6e  sans  une  permiaaion 
8p6ciale,  dont  il  n'apparait  paa  'dans  respice  ; 

"  Accorde  la  motion  do  la  d^ienderesae,  declare  en  con- 
s^nence  la  dite  cause  ray{'»'  du  role  des  d6lib6r68,  afin 
qu'il  soit  adopts  tela  proi-edt'H  quo  do  droit  dans  l«s  cir- 
iconstances.  Le  tout  sans  fr«is." 

Boy  8f  BouthUlier,  avocats  du  domftndenr. 

Lucoste,  BisuiUoH,  Brosseiiu  ^  Ltyoie,  avocats  dsrla  dSfen- 
deresse.  '  ^ 

(j.j.  B.)  •  / 
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24  d^embre  188t.    ■ 
^ram^MATHIRO,  J. 

Oi-.  DES0LIER8  ,.  LYNCH,  .1  U  DEMANDERE8B, 

requ6rante. 

Aetion  m  »4paration  de  corpt^Prti,  et  d4bour,4,. 

marl  en  «5p«r«tlon  ,l„  „„r^  eli*  a  I.  d«^l»  ..    ..      .    '«"7»''"»  •»•> 
«i«  fair*  .,lle-u..>„H,  l,«  .  S™*^  tl  nf.      *  *.  "  *  **"  '**  ""y^" 

war  le.  diZ™!  "^  ^"'  T'*"  '«  "•"  '»'  •'^»li'»«t  <!• 

La  demanderesse  pouwdvit  hou  ^miri  on  afiDarRtion  ^. 
^orpaetdebiens     Elle  fit ,«  d^bouraJnVe^at^^j^ 

aituma  doa  t6moin«  8'6lev6ront  A  la  aomme  de  182.80.  ^ 
poi^vant  payer  oette  aomme.  elle  Ht  A  la  Cour  una  requdte 
dem^ndaut  uue  ordonnance  coutre  apn  mari  pour  S  ! 
payer  cea  dibourafia.  * 

vaifa?-!"'  *  ^"*  '*~**  ^  ««  d«maude  dana  lea  terme.  .ui- 

"La  Cour,  etc ^' 

"Attendu  que  la  demandereaae  alldgue  pa'r  aa  motion 

quele,t6inoig.«gea  au  aoutien  do  aa^domrndo  en  la 
ration  do  corpa  d'avec  le  d6fendour  ont  6t6  pria  par  trU 
aumoyen  dela  at^nographie.  ot  quo  la  aomme  due  lu 
Bt6nographe  et  nfeceaaaire  A  la^production  dea  dita  uLZ- 
gnagea  eat  de  82.80  p^aepui,  I'inatitution  de  rS 

a  demandereaae  n'alS^  ro^u  4n  d6fendear  et  n'a  Z^ 

out  revenu  qu'une  aomme  dfe  |2t25  pat  moia ;  que'depuia 

SJ  ^«™7r.l«,,reqn6rante  n'a  re^u  que  la- aomme  do 
168.76,  aur  laquelle  aomme  oHe  a  6t6  obligfie.de  paver 
«no  aomme  totalo  de  |50.98,  pour  taxea  etdi^enta  Tm^ 
tea  et  auaa,  pour  son  entretien  ot  colui  d^^^aon  enfant  dont 
elle  a  la  garde,  et  demande  A  ce  qu'il  aoit  onjoint  au  d6- 
J^rde  fburn  r  A  la  requ6rante,  la  dite  aomm^  1 
$82.80  pour  prodmre  lea  ditea  d^poaitiona  ; 
^'Attendu  que  la  dite  motion  eat  aocompilgn^e  d'une  d«. 
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IMHitinii  <l«  |j».  <UU»  d»»miitul«'r«>iiiM« '«dti«tiitttnt*'fia'»'ll«  ii«> 
pOMi«(l*>  puM  U'N  moyi'iiH  dv  pr(Mluir««  !••«  di(«>M  <K'iH>HitioiiM  . 

"  Atti'iitlu  <|(i'il  okt  df  pluM  iilk-mu'v  (laiiN  U  ditt-  motion, 
quf  le  d^ti'ifdfnr  imt.uii  hommo  dt>  ipoyon  ot  ({Ui*  cw  fail" 
ii'a^pnM  <'t6  iiK?  A  I'liudition  dc  lu  dit.-  motion ;  ' 

"  CoiiMidf^riMit  que  III  i'«>mm«'  lorM<nrflI«j  ».Ht  imtoriB^t!  A 
pourauivn'  moii  muri  »*ii  w'pttratio'ii  dt«  rorpM  a-droit  A  uiu» 
proviMioii  pour  1««h  rrai»  du  pro«:i)»i,  quaiid  ellr  m;  p«ui  pm 
f»ir«  1i;h  d^'bourH('*N  (illiRiu^mct*!  qu«  hoii  mart  a  It'H  moyt>iiH 
d'y  pourvoir ;  *  •  j  * 

"  A  ft«rord^  ct  liirordc  la  dit»*  motion,  .a  a  «ondamn^;  \A 
iondamn«>  l»"  dit  d^slnndour  A  p«i,y»T A  ladit*^  d^'mand»'r«s«i', 
la  dito  Hommu  de  |82.S0  oourunl  irqur  lui  pemwttrt'  df 
produiru  Ioh  diten  dfepositiouM,  Hi  miimx  n'aimo  h'  dit  dfr 
fendeur  }«»  produire  lui-mAm«'." 

i^t- Pierre,  (Jlnhensk^  4*  Foirieh,  avo«at8  do  la  demi 
reBse  requ6rant«>.     "        ^  „  ' 

L.  (X  David,  av^ooat  du  d^lVmdeur. 

*  (j.  J;   B.)        «^  ' 


.4li1t,' 


'     -—    '  28  dfecembre  IH81.^ 

Coram  Jett^  Jr- 
Dame  SAUVAGE  v.  TROUILLET  dit  LA.TEUNESSE. 

■  >  ^  •  « 

Acte  dis  Licences  de  Quebec— Ivrognes—Difense-^Jhrnma^e 

— Quantum. 

JuG*:-Que  d'aprti.  "  TActe  des  Lieencei  <le  Qu^lwc,"  la  p^nalit«  impo««e 
,  centre  toute  pereonne  ({ui  vend  ou  livi;e  de  la  boisaon  onivrante*i  une 
autre  personne  qjii  a  ThablUide  de  boir«,  aprds  qii'll  y  a  ^u  d^fenfle 
de  lui  en  vendre  ou  livrer  par  quelqn'un  ayant  le  droit  de  fainj  telle 
ddflenae,  n'eat  qu'A  titro  de  dommaKes-inter^btArainon  du  t«rt6prouv<! 
du  du  Kain  perdu  ;  et  que  dans  le  caa  oil  il  n'y  a  au<une  preuM  de 
donunagea  soufferbi,  la  Horanie  .Ifc  ilO.OO.  c'eat^A-dire,  le  minimum 
ax€  par  le  dit  atitut  (sect.  96)  sera  coi^aid^r^e  sulHSante. 

.  L'action  fat  yintentfie  -pour  une  somme  de  |66o,  sons  le 
statut  41  Vict.  cli.  8  (1878),  savoir,  V  "Acte  des  Licences  d.' 
Quebec."  La  demaaderesse  all6gna  que  son  mari  6tait  un 
ivrogne   d'hnbiiud." ;  qui^  le   19  Juillot   WSO,  elle  avait 


^■Xi 


MirpKRioR  mnitT. 


fll 


djfondour  .avau  q-uo  ...,  d.t  umri  l«i««it  «^  nn\.  ?Z,.''^' 
d6r.  d,.  b«..o„,iI  I„i  «u,a.t  v„.Hlu  d,.  li.lnZn^Z 
^«  A  pluMoun,  ,r«pri««;  ciuuin-i   il  lui  «ur«it  ,,^./;, 

S"  '*"'"'"*'^""  "^  ""■••^  "Hi«'  A  '•  I>^"«lit6  du  dit     •    . 

la  pur  do  U  dnm«,,d..,'««iH,.;  qaU,„  outr«.  iK6t«t  pro<,he 
par,,«  du  H..r.  do  la.d«,nH„rf«r..H«  ,.  f^ait  in^.^^  A  c. 
MH  '1  •  "  »»"t  P.U. :  quM  «i  <.,^er„ier  avuit  bu  ohe«  lui.  o'4tait  * 

A«ounuu«|..„.pouva|t.*^^^  . 

Hon  fi  H  lu,  aurait  oftWt ;  qu«  n6anmoin«^  pour  6viter  ll'# 
...nu..  d'«a  pro«...  il  avait  oH;,rt  A  la  d.^auderosae  u  "  ^ 
-omm..  .d6  I  0,00  romme  cQ,np«n«4tiou  et  $24.40  pour  "^ 

fraiB.  ce  qu'«Ih.  avail  n-l^fe.  ■ 

La  Cblir  aWintouu  lo.  offr«,  par  Itf  jugomenf  suivant : 
wi  Uour,  etc 

Pepin,  a  1  habitude  de  boin^  avec  ex,^.  d.s  fiqueura  eni-  " 
vranUB    «e    pourvojt   ^outre   le    d6fendeur.  hotelli^,  de 
Uiambly.  et  lui  r6clara,.  A  titro  de  dommageH-iuffirAts  la 
Z^' t  •r^i^"""'  '"  '^  livraiaonde^foi  Ju  aul;H" 

^nnf^.  fir     ■    "■  *  '""  ^'^  '"•*"'  ^"  24  septen^br.  1886,       . 
ZnS!"'  ^'^^''^^''^  P-  iadem,.ndere«He  audit   ,, 

'' Attendu  qu^ie  d6feudo„r  plaide  quil  V«  jamaiH  eu 
aviHalegue;  qu'.I  .nt  parent  rapprorh^.  du  mari  d.  la  ^ 
demanderesao  «t  n'^  aucun  i«t6rAt,ule  fain-  boire  •  que 
dayslorcwmu  reprcnh^e   le  dit  Pe,>5„  u'a  pris  ehez  lui 
qu  u«  v.rre  4.'  via  qui   lui  a  ^e  dounA  pour  I'empfteher   •- 
1  all;  r  boire  a.lleur«  ;  qu'enlin  uuH«it6t,apr«H  la  pou^uite, 

r  t  7*.  r^^*"'  !"  ••"'«"»*'t'-"  «»"««»emeut  renponsable 
a  offbrt  A  a^demaaderesse  #^0.00  pour  dommagea  et  #20  40 

a  refu86e    main  que  le  d6fendeur  renouvelle  avec  consi- 
gnation  demandant  le  renvoi  de  la  demaude  po«f<ir8ur- 
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8.«r«*  At*«ndu  que  le  rec^ure  ac^rd6  dans  I'espdce  n'est  ac- 

'     TroJiiLt     ^°'"'^*^  P"  ^*  ^°*  'l'*'^  *^*'«  ^«  doifimages-intfirtts,  c'est-A- 
<utujeun.M«.  dire  comm6  indemnity  h  raiBon  du  tort  eprouv6  et  dngain 
perdu ;      /  " 

"  Attendu  que  la  demaiKderesse  n'a  fait  aueune  preuve 
de  tela  dommages  et  qu'en  consfequence  I'offre  du  d6fen- 
deur  du  chiffre  minimum  fix6  par  la  loi  doit  6tre  consi- 
d6r6  comme  suffisante ; 
•^     .  "  Attendu  que  la  demandereese  n'a  fait  aueune  preuve 

legale  d6  I'avis  qu'elle  all^gue  avoir  donn6  au  dfifendeur ; 
,  "  Maintient  la  defense  du  d6fondeur,  dfeclare  son  offre 
^  suffisan^et  valable  et  lui  donnant  acte  de  la  consignation  de 

la  somme  deglO.OO  comme  dommages  et  $20.40  pour  frais, 
renvoie  et  deboute  Taction  de  la  demanderesse  pour  tout 
le  surplus,  avec  dfepens  contre  la  dite  demanderesse  a 
compter  du  28  novembre  18816,  date  de  la  consignation 
distraits,  etc."  .  ' 

Pr4fontaine  Sf  Lafontaine,  avocats  de  la  Afemanderesse. 

B«i7«e,  JtfcGottw,  4.  £«irtrrf,  avocats  du  d6fendfeur 
,  .  (J.  J.  B.)  —        r    •  . 


w« 


> 
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'  ■'^  16  decembre  188*7. 

Coram  Mathieu,  J.  ° 

MONGEAU  V.  La  corporation  DE  LA  PAROISSE 
DE  SAINT-BRUNO. 

Ltstedectoraleparlemenfmre--Quali/ication—Rdte  tT^aluation. 

Jmt  :-lo.  Que  d'aprte  V  "  Acte  Electoral  de  Quebec  "  la  qualMcaUon  fon- 

cifire  exig^  des  ^lecteurs  parlementaires  doit  exister  ate  moment  de 

a  confection  de  la  liste  et  quo  le  rAle  d'^valuati^  ne  fait  foi  que  de 

1  estimation  des  biens  fondg.  ♦ 

2o.  Quelorsqu'un^lecteurdont  le  nom  est  port6  sur  la  liste  electorate 

"*"i?^  qi>ahfl«  de  la  manifire  indiqute  sur  la  dit9  liste,  mais  qu'il 

est  p§ellemej)t  qualifi^  d'une  autre  mani^re,  son  nom  nedoit  pas  6tre 

retranch^  de  la  liste.  *^ 

3p.  Que  pbuTlw  locataires,  il  n^t  pas  n^cessalre  qae  le  montant  da  loyer 

v,^^.*"  **■«  PO"""  avoir  le  droit  d'etre  inscrit  au  rtle.  il  suffit 

qu  il  soit  de  fait  qualifle  suivant  la  loi. 

"*^  ?°!..!!!!ir'"'!!  P^"""""/"*  Propri^tairod'nne  pikrtie  distinct.,  H'. 


•jumeuble  portFiiu  r§le  d'^valuation,  mais  que  cette  partie  n'est 
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^valufe  «ipar6n«nt  du  reste  dfe  I'iinuieuble.  elle  n'a  paa  le  droit  d'etre         IM7. 
porWe  8iir  la  liste  Electorate.  . 

.  ^  MODgWtU 

Les  faits  de  la  cause  soit  pen  nombreux,  et  le  jugement  ^TRunS  *' 
smvant  de  la  Coar  Sup6rieure  les  contient  ton's  et  les  ex- 
pliqne  suffisamment :       '^V^        '  '^ 

"  La  Ooijr,  eta...  -■  ■         y  .  ■;.  )      '"'". 

•v  "  Attendu  que  la  liste  d^s  filecteurs  parlementairei  fut       ^ 
faite,  par  le  secrdtaire-trfisorier  de  la  municipalit6  d^  la 
paroisse  de  St-Bruno,  du  premier  au  quinze  du  moirde 
mars  dernier.  t»nform6ment  k  la  section  12  de  I'Acte  elec- 
toral de  Qu6bec,  que  le  secr6taire-tr^sorier  donna  I'lvis 
public  requis  par  la  section  21  du  dit  acte,  dans  leque  1  11       ' 
annon9ait  que  ]a  liste  des  |g|^urs  avait  §t6  pr6par6e  .  ui- 
vant  la  loi.  et  qu'un  doub13^t<|it.  d6po86  d  son  bureaa  4 
la  disposition  et  pdur  I'information  de:toute  persdnne  ^n- 
t6?es86e ;  que  dans  les  quinze  j0urs  quj:^suivirent  la  publi- 
cation  de  cet  avis,  donn6  cimme  susdit,  en  rertu  d^la 
sec.  21,  le  requ6rant  Th6ophile  Mougeau,  cultivateuf  de 
la  paroisse  de    St-Bruno,  et  electeur  diiment  qualifife  ik    ^ 
voter  aux  felections  parleraentaires,  produisit  le  28  iars  - 

dernier,  sous  les  dispositions  des  sections  28  et  29  dfdit 
acte  61ectoral,  trois  plaintes,  par  6crit,  demandant  qui  les 
noms  deimms),  qui  n'itaient  pas  inscrits  sur  la  listXde- 
vraient  I'fetre,  parce  qu'ils  avaient  les  quality  reqWses 
pour  6tre  61ecteur^,  il  demandait  aussi  de  corriger  la  dite 
liste  de  maniere  k  ce  qup  Joseph  Benard  m  inscrit  c(imme 
propri6taire  des  numferos  24,  28,  29,  80,  du  rdle  d'firalua- 
tion,  au  lieu  du  No.  29  seulement,  que  le  nom  de  Hormi- 
das  Pelletier  fut  inscrit  comme  propri§taire  du  No.  814 
du  rfile  d'6valuation,  au  li^  du  No.  815,  et  que  le  nom 
d'Antoine  Boissy  fut  ajoute  comme  propri6taire  du  No. 
387  du  dit  r61e  d'6val||lation.    II  demandait  aussi  par  une 
des  dites  requfites  que  les  noms  de  (noms),  qui  6taient 
inscrits  sur  la  liste  ne  devaient  pas  y  avoir  6t6  inscrits, 
parce  qu'ils  n'avaient  pas  les  qualit6s  requises  d/'glecteurs ;' 
"  Que  les  plaintes  qui  avaient  6t6  produites  comtiie 
susdit  au  bureau  du  conseil  par  le  requ6rant  le  28  maxB 
1887  ^tftient  ohafcnne  contenuM  dans  U||fe  enfeloppi — - 
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M«„T.;...   '7^*^';*PP"«  ■■    ":^'/«'«'«/  concernant  la  lute  des  decteurt  ^r- 
corpor;ito„.,ep'^''''"r'""  •'°"«*^7  »n«"i«P«l   <!«   la  paroisse   de  St"- 

St.  Hruno,    .  UrunO      J  '        / 

"Que  16  conseil  d^  la  municipalite  de  St-Bruuo  se  r6u- 
nit  le^premier  avril,  que  ce.jour-14,  il  ouvrit  les  lettres  et 
-  8  ajottraa  au  neuf  avril,  pour  examiner  et  corriger  la  liete 

des  electeurs ;  ' 

•;  Que  dans  I'intervalle,  le  secr^taire-trfesorier  donna  les 

.         avis  publics  Np6ciaux  requis  par  la  sec.  80  du  dit  Statut  • 

"  Qu'a  sa  session  du  neuf  avril  1887.  le  dit  conseil  rejeta 

,  les  plaintes  du  requ6rant  Th§ophile  Mongeau,  coiiime  1116- 

gales  et  mal  fond6es ; 

"  Qde  le  28  avril  dernier,  le  requ6rant  appela  de  cette 
dfepision  du  cdnseil,  rejetant  ses  plaintes,  comme  susdit  h 
,  un  juge  de  cette  cour ;  qu'il  demande  par  sa  requite  en 
appel,  4  ce  que  la  decision  du  conseil  rejetant  ses  plaintes 
8oit  renversee,  et  que  les  noms  dont  il  avait  demands 
1  insertion  par  ses  plaintes,  soient  ins6r6s  dans  la  liste;  et 
que  ceux  qu'il  avait  demande  de  biffer,  le  Soieit  de  la  dite 
liste ; 

"  Que  par  un  prenHer  plaidoyer  la  d^fenderesse  allegue 
que  les  plaintes  au  conseil  n'ont  pas  et6  produites  dans 
les  delais  voulus  par*la  loi ; 

"  Que  par  un  autre  plai'doyer,  la  dofenderesse  aljegue 

que  les  requfites  n'ont  pas  6t6  regulierement  produites  vu 
qu  elles  ont  ete  remises  au  secretaire-t^6sorier  sous  enve- 
iop»pes  cachetees ; 

"Que,par  un  dernier  plaidoyer  la  defenderesse  conteste 
plus  particulierement  toutes  les  allegations  de  la  requite 
du  requ6rant ;  1  .. 

,  "  Considerant  que  i^n  n'empfichait  le  seeraaire-treso- 

#  rier  de  la  dite  d6fenderesse  d'ouvrir  les  dites  enveloppes 

contenant  les  dites  requites,  et  que  djailleurs,  le  reque- 
rant  n'a  pas  soufFert  un  prejudice  reel  iie  oe  que  les  dites 
:     requ6tes  ont  6te  produites  sous  enveloppes  cachetfies  • 
"  Cousid6rant  qu'en  vertude  la  section  8  de  l'Acte61ec- 
-       7     *f  a^  d«  Q^^bec,  nul  ne  doit  dtre  inscrtt  sur  la  liste  des 
Electeurs  k  moms  qu'il  ne  soit  actuellemfent  et  de  bonne  foi 
proprietaire  on  occupant  d^  biens  fondij.  estimfa  d'aprta  U 
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le  d'6v^iiation  en  for<5e,  au  montant  d'au  moins  $200, 
valeur>6eile,  ott^e  #20  en  valeur  annuelle,  dans  toute 
iunicipalit6  autre  qu'nne  municipalitfe  de  cit6,  ayant 
Mt  d'^yre  un  du  plusieurs  membres  de  I'Assemblfee  L6- 
gislative/  ou  locataire  de  bonne  foi,  pay  ant  pour  des  biens 
fonds  yk  loyer  annuel  d'au  moins  $20,  pourvu  qu§  ces 
biens^^goient  estim^s  en  valeur  r6elle  d'aprds  tel  rdled'fi- 
yaluation,  4  au  moins  |200  ; 

"  Considfirant  que,  par  la  section  9  du  dit  statut,  lors- 
que  deux  personnes  sont  co-proprifet^ires  d'un  bien-fotfas 
6va)lu6  k  un  montant  suffisant  pour  que  la  part  de  ckacun 
feur  donne  le  cfens  6lectoral,  chacune  de  ces  personnes  est' 
41ecteur,  conforf^ment  k  cet  acte ;  et  doit  .6tre  inscrite 
sur  la  li&te  des  felecteurs  ; 

"  Considerant  que  cette  qualification  exig6e  par  les 
dites  sections  8  et  9  du  dit  statut,  doit  exiker  atumoment 
de  la  confection  de  la  liste,  et  que  le  rfile  d'ivaluation  nW 
fait  foi  que  de  I'estimation  des  biens  fonds,  les  termes 
mfimes  de  U  section  8,  paragraphe  a  I'indiquant,  "  biens- 
"  fonds  estimfes  d'apres  le  role  d'6valuation  " ; 

"  Considferant  que  si  le  role  d'fevaluation  devait  6tre 
consid6r6  comme  la-sevjle  base  de  la  liste  electorale,  quant 
a  toutes  les  enonciations  qui  se  trouvent  au  dit  role,  a 
part  I'estimation  des  biens-fon'ds,  il  serait  inutile  de  don- 
ner  les  avis  que  la  loi  exige  pour  reviser  la  liste  61ectorale ; 
mais  qn'il  suffirait  pour  le  conseil,  lorsque  uUe  plainte 
serait  faite  de  corriger  les  etreiirs  qui  auraient  pu  se  glis- 
ser  dans  la  liste  6lectorale  et  de  la  mettre  conforme  au 
r&le>d'6valnation ; 

"  Consid6rant  que  Iqrsqu'nn  electeur  dont  le  uom  est 
porte  sur  la  liste  6lectorale  n'a  pas  reellement  et  actuelle- 
ment  la  qualification  indiquee  par  sa  qualite  sur  la  dite 
liste,  et  que  cependant,  il  possede  autrement  la  qualifica- 
tion exig6e  par  la  loi,  son  nom  ne  devra  pas  6tre  retrftnche 
de  lalistel  parce  qu'il  aurait  ete  entrS  errondment  dans 
une  quality  qu'il  n'a  pas  ; 

"  Considerant  que  par  la  dite  section  8»>  tout  locataire 
de  bonne  foi  payant,  comme  susdit,  pour  des .  biens-fonds 
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^t.  Bruno. .  droit  d.  6tre  m^rrit  sur  la  liste  des  6l«cteur8  • 

d'l?°' r^'^^.?''"  lorsqu'uue  personne  est  propriaaire 
d  une  part,.  d.8tmcte  d'un  immeuble  port6  au  role  d'6va- 

I'est  l"?"'^  ^"".  ''"'  ^"'''^  ^°^*  ""^  ««*  proprifetaire 
n^Bt  pas  6value  86par6ment  du  reste  de  rinlmeuble  elle 

possible  dans  ce  cas  de  constater  par  le  r^Ie  d'6jaWation 
la  valeur  de  la  partie  qu'elle  possdde  •  ^ 

'  Con8id6rantqu'd  I'audition  le  requfirant  a  aWcontinufe 
sa  requAt.!  en  appel  quant  k  {noms)  r^ 

"  Consid6rant  qu'A  I'audition  la  Wendiresse^a"  admis 
les  conclusions  de  la  requfite  quant  a  (noms) ; 

A  accords  et  accorde  la  dite  requfete  pour  partfe  et  a 

nt«  ^l'.''*^'*  ••  Jf«  »o™«  des  personnes  ci-apres  mention- 
nees  qtli  sont  dume;it  qualifiees  comme  electeurs  parle- 
mentaire8,8avoir,  (»oms);  "^s  pane 

biff^fdelr^'lf  ^.V^'-^'^^^^.^^^  ^««  nom«  «uivant8  soient    ' 
bittfes  de  la  dite  hste,  savoir,  {noms)  etc, ; 

reautr!Ih7^  ^^  ""T^  ^''  *^*'*^'  conclusions  de  la  dite 
requete,  chaque  partie  payant  sea  frais." 
.        ^- Lafontaine,  avoc&t  dn  Teqn^T&nt.  * 

/orfbm  4.  7o«tom,  avocals  de  la  d^fenderesse 
(J.  I.  B.)  — 
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2. 


r     '     ;  "  October  81,  1887. 

■  f    ■  Chnm  LoRANQiER,  J. 

/'  ."  ' 

ALEXANDER  v.  Dame  M.  HUTCHINSON,  et 
NOBDHEIMER.  ^ 

BesponsabUm— Force  majeure-  In^die—Prisomption^ 

Jc(.4  :-l.  Que  oelui  qui  plaide  la  forw  majeure  ne  peut  6tre  exempt  de 
tootc  reaponsabllit^,  qu'en  autant  que  I'accident  n'a  pas  4t^  prtcM* 
ni  accdmpagn^  ou  suiyi  d'une  faute  qui  lui  soit  imputable  • 
Que  dans  le  eas  actuel  I'incendie  a  M  la  cause  premiere  de  I'accident  • 

m  '68  prtmiHses  incendi^  4taient  non  seulement  la  propri«UI  du 

d«fendeur  Nordheimer,  mais  el|.?9  dtaieut  occupies  par  lui  au  moment 
ile  I  incendie,  et  qu'il  lui  incombait  de  prouver  que  cet  incendie  n'a 
pas  4t^  pccasiono^  par  son  fait  ni  le  fait  d'aucune  pemonne  sous  son 
c«ntr61e  ou  A  son  emploi ;    •  1: 

3.  Qu'en  I'abselice  de  toute  preuve  quant  4  l'«tot  des  pi^mi^  au  mo- 
njent  oii  I  jncendie  s'est  d6clar«  et  d'explications  sur  I'origine  de  Pin- 
oendie,  il  y  a  prfeomption  d'incurie  et  manque  de  soin  de  la  part 
•«"*  Nordheimer,  comme  dans  le  cas  du  locataire ;  etilest  non 
recevable4mvoqner  la  force  majeure  i^ulUnt  d'un  incendie  dont 
la  cause  peut  lui  dtreattribuable;  . 

Qu'au  reste  malgr6  qu'il  soit  prouv6  que  la  violence  du  ventad^ter- 
mm6  la  chute  dumur  du  d^fendeur,  ce  n'est  pas  sous  les  circons- 
tances  un  cas  de  force  majeure,  vu  la  rigueur  de  la  saison  od  I'on  doit 
saltendreides  changements  de  temperature  subits  etfr^uents  et 
vu  en  outre,  le  fait  que  le  d^fendeur  n'a  pris  aucune  pr^ution  pour 
prevenir  I'accident  aprds  I'incendie.  ..     ^ 

Jngement: — 
V„;'UCour,etc „  " 

"Attendu  que  le  demandeur,  locataire  d'une  maison 
8itu6e  sur  la  me  St-Jacques  de  cette  ville,  appartenant  4 
la  d^fenderesse,  Margaret  Hutchinson,  et  voisine  de  lapro- 
pria6  appartenant  i  I'autre  dfefendeur^  Nordheimer,  con- 
uue  sous  le  nom  de  "  Nordheimer's  Hall,"  poursuit  les 
dfefendeurs,  conjoilntement  et  solidairement  en  dommages 
pour  la  somme  de  |20,000  fet  allegue :  Que  le  mur  de 
division  des  dites  Mtisses  est  mitoyen  et  appartient  pour 
moiti6  4  chacun  des  dfifendeurs  ;  que  le  1*J  d6cetabre  der- 
nier(1886),  la  bfttisse  du  dfefendeur  Nordheimer  faf  dfr  - 
truite  par  le  feu  et  qu'apres  I'incendie  le  mur  mitoyen 
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ay  taire  des  rtparations  nfeessaires  pour  le  metlre  «n 
de'l/farr  '"'''*  '"^'  "■^™'  4  mis  »  detr 

autT„     ■    J    '^™'  ""'  P"""  '""'  P'rtw  seulement  ■ 

ZlZ  fin    T" '■'■'»■'*'''"•"'*'-' dW  h."Lo; 

i.  hSi''rj;rd:  u 'd^r '™'^  ™^^^^ 

droit  n'a  nn'n„  L         !  dfefenderesse  qui,  tl  cet  en- 

pieck  environ.  tand,«  que  celle  du  d6fendeur  6taitde  cinq 
Pieds  ,  que  le  surplus  du  dit  mur  de  la  batisse  de  la  d7 

'         1      Ti/?  ^"«  J^n^^iidie  a  dfitruit  en  par<ie  la  bfttis  J 
pJlf:tT/'r  '^  "^'"'^^  ''  plus  Vl  deTa 

a  oi  Zde  ;;;,7  »^-*«-  ^'environ  14  pieds.  ecrasant 
eente  rudi    .  """^^^'^  ^''  ^^  Jemandeur  adja- 

la  partie  suo^rfri'?  "'  ''^^  '^  "^^"^^-  ^«  ^6™ol'> 

Q«  d^n  W  ""'■  ''"^^^-^^^^  pat  oet  incendle ; 

qu  elle  n  avait  aucun  <,ontr61e  sur  cette  partie  du  mur  .^ 
pons6quemment  quVlle  nVst  nni.,*  .^  H»"ie  an  mur  H 
cideut;  ^"   '"    " '^^^  PP»»t  responsable  de  I'ac- 

"  Attendu  que  le  d6fendeur  Nordheimer  nie  flu'il  aif  P« 
non  et  ait  6t6  m^^  hi  dr^mouro  do  le  i6parer  ;.-q<Vaa  con- 
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traire,  \e  geul  avis  qu'il  a  re^u  est  celui  de  rinspeutenr       >»'• 
de  la  cit6  qui  se  rapportait  aux  autres  murs  de  la  b&tisse    AUHmd«r 
6galemeiit  laiss^  debout  apres  I'incendie  et  qui  6taieut '»^'"*'''''"""'- 
on  raauvais  6tat ;  que  lo  mur  en  question  etait  en  bon 
etat  et  n'offrait   ancun   danger;   qu'il   est   vrai   qu'une 
partie  de  ce  mur  s'est  e«roul6e  durant  la  nuit  dn  24.d6- 
«-^mbre,  mais  que,  cela  est  du  d  un' vent  violent  qui  s'est 
elovfi  Hubitement  et  I'a  reuvers6  ;  que  malgr^  I'incendie 
qui  veuait  d'avcyr  lieu,  le  mur  etait  en<'.ore  en  bon  6tat  et 
n'offrait  aucun  ganger  et  que  si  oe  n!eut  6t6  la  temp6tc 
Kurvenue  dans  la  nuit  du  24,  aucun  accident  n'aurait  en 
lieu  ;  que  cet  accident  est  du  h  une  force  majeure,  coatre 
laquelle  il  n'a  pas  6t6  possible  pour  le  dSfendeur  de  se 
premunir  et  qu'il  n'y  a  ni  faute  ni  n6gligence  de  sa  j^art ; 

•'  Attendu  que  les  parties  ont  inscriU  au  mSrite-  sur  It^' 
deux  contestations  en  mdme  temps  etiVliJonsentent  que  la      -      ^ 
preuve  soit  commune  et  serve  a  chacunft  d'elles ;  >  - 

"  Oonsid^rant  qu'il  est  en  preuve  que  la  partie  du  mur 
qui  est  tomb6e  n'6tait  pas  mitoyenne  eoire  les  d^fendeurs, 
mais  appartenait  k  I'un  d'eux,  savoir,  le  dit  Samuel  Nord- 
heimer,  leqnel  ayant  constroit  une  b&tisse  plus  haute 
que  celle  de  la  dfefenderesse  Hutchinson,  s'est  servi  du  mur 
de  c«tte  .demiere  pour  Tejihaussement  de  sa  propre  bA- 
tisse  ; 

"  Gonsid^rant  qu'apres  I'incendie  le  mur  en  question 
qui,  en  tout,  s'feleve  a  une  hauteur  de  60  pieds  est  restS 
debout  sans  appui ;  que  durant  la  nuit  dtt  24,  il  survint 
un  vent  violent  qui  renverisa  le  sommet  du  dit  mur  but 
une  hauteur  de  26   pieds,   precipitant^  les  debris  sur  la 
partie  de  la  bfttisse  que  le  demandeur  occnpait  commeA 
restaurant,  dStruisant  non  seulement  la  bfttisse  elle-m6me,1r 
mais  aussi  les  dffets  de  commerce,  les  meubles  meublants, 
ustensiles  et  effets  de  cuisine  servant  k  Tindu^trie  du  de- 
mandeur, lui  causant  des  dommagei^  considerables  ; 
A  ' "  Gonsid6rant  qu'il  est- en  preuve  que  par  suite  de  cet 
accident  cette  parti^  des  premisses  est  rest^e  inhabitable         s' 

a^partirdu  24  deceiiibre,>d  aller.jusqu'au  19  Janvier  sui ^ 

vant,  et  cela  dans  ta  pferiode  de  I'annfee  la  plus  avanta- 
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"('onsiddrant   qu'il  est  en    Drenv«='«««   i     j,<^    \  - 

-■•PH.  ."r^pT;:  rrr'^S^n'''"-''^^^^^ 

pou^ait  en  rtsultef  Pr6venir  le  danger  qui 

de  voir  A  o,  ,«„  fe  mur  1»™  e.tJn  t?     ™'  '""  """ 

I'incendie  en  question  •  o,V?f     *  ^  Audience,  est 

a  m  n^cessaii-ement  affaibli  nar  l'inr.««^i      !  ,       '  *^ 

quiestsurvenud«ra.tUnurdu24  n^^^^^^^^^ 
accidentelle  de  sa  chut<8"^  ^       *  ^*"*® 

•■t3rt  <^»-«"->-  «.i~e;ta '  """• "' 

Lonsid^rant  que  le  d6f«nrl<>n^  xr    ju  • 

qae  le  fardeia  de  lapreuve  omux  .Z  .  '^^''•"•eiir ; 

lW«t6«lai.i'^i*'"*  *•■"■  «»»"'«  le  locuire 
m  attriboable  A  r^f  "  ^"'  "*'  '""»*«  ■''^Wt 


?;■?■ 


•^\ 
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"  Oonsidfiraat  que  malgrt  qu'il  «olt  prouv6  que  durant 
^^     la  nuU  d«  24.  il  soit  survenu  «n  vent  de  tem,2te  et  qa" 

1  accident,  cependant  ce  n'est   paV.uuN,a«  qui,  «ouh  lea 
circonstances  pui8«e  6tre  con8id6r6  comme  6tant  one  force 

rr; ' ":  f  *";^  '*  "^^^"^^  ^^^^  ^^^  -•-».  ^^  "on  do" 

sattendre  A  des  chaugements  aubita  de  iemp6rature  et  le 

prtvenir  la  chute  du  mur  qui.  m6me  en  temps  ordinaire 
aurait  expo86  le  voisinage  au  danger;        r 

"Considdrant  que  le  demandeur  a  prouv6  dea  dom- 
magea  r6aultant  de  la  perte  de  aea  meublea  et  effets  de 
commerce  juaqu'au  montant  de  $2,451.42.  de  laquelle  il 
fant  d6du,re  toutefoia  35  p.  c.  c'eat-A-dire  la  prSonV 
que  e  demandeur  a  re^ue  aur  la  valeurde  aea  o^i^a 
Incident,  aavoir,  la  aomme  de  $612.86.  faiaant  aina  .  ^ur 

z  tT^^r'' '-'  '^ ''-'' ''  -'  «^«*«'  '^  -- 

"Conaidfirant   que  le   demandeur  a  prouv6  en  outre.  * 
desdommag^a  au  montant  de  |800  pai^a  fell^S^'* 
pr6m,aaea  d6truitea.  A  partir  dujour  de  I'accident.  juaqu^ 
la  fin  du  moia  de  Janvier  comme  auadit.  faiaant  en  tout  la 
-«;ede^.688.57,  pour  dommagea  .prouv.a  par  ir^ll:  ■ 

"Con8id6rant  que  le  demandeur  eat  mal  fond6  dana  a» ^ 
r^lamahon  additiynnelle  de  18.200.  pour  dommag^^  ^ 
n6raux  6prouv6a  dana  aon  commerce,  nulle  preuvfsatla- 
faiaante  n'ayant  6t6  faite  de  tela  dommagea  • 
le  dSf  ^'l" '  que  la  reclamation  du  dem'andeur  contre 
^d^fendeur  Samuel  Nordheimer  eat  bien  fond6e  juaqu'I 
concun-ence  de  la  dite  aomme  de  $2,688*67  et 

AlLTt^Nti^Tm!^"^**^"  '^  '•^^^^^'^  "^"^^^  '^  ^^'-<^-. 
"Condaiiuie  le  d6fendear  4  payer  an   demandeur  I. 

:z  df  *Tf'  "*"  "'«'*">»-Jo„  de  i!:^^:  J: 

.'^/'P""  ''* '  ~«'>»'  dont  *.t»otion,  etc. ; 
Dame  SSE;,:^''  ™'"™'"""'  '"'  '»  <'«<'-<'«'^«. 
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•ur  Ih«  pr6miM«>H  o«;(;upf«H  par  U}  d^mandimr  n'6Uit  pu 
mitoyenmi  entrw  la  dite  d6fyiid«reiMio  A  Non  voiain  le  dit 
Samuol  Nordheimor  ;  qu«  la.  cident  ^ait  iieul  attribuable 
A  c«^  deruier  «t  qu'on  loi  la  d6f«iider.'«i,o  ii'.,«t  pan  n'upon- 
■ablo  des  caaMs  d«  (iel  aircidunt ; 

Oonsidferaiit  qii'il  ost  ^tabli  qu..  U  partie  du  mur  qui 
jHait  initoy«nno  entr«  la  dite  d6feiidor«88fl  et  1«  dit  d6feii- 
deur  Nordheimer  f^tait.  apron  rhioenditi,  ^n  bon  {-tat  «t  «hI 
rcHt^  t«l,  et  qfa'aucune  parti«  d«  w  mur  no  H'trnt  6«roul6e; 

"  Ooii8id6rant  quo  I'mitioh  du  demandour  contre  hd^ 
fenderosse  Hutrhinsou  uflt  mal  fond^  ;  \ 

"  Renvoie  la  dite  action  avec  dfipens  distraita,  etc." 

Duhimel,  Rninville  Sf  Marcenu,  avocats  du  demandeur. 

Pan^mielo,  TnUlon  Sf  Gouin,  avocats  de  la  d^fenderesae 
Hutchinson. 

BiUler  Sf  Lighthall,  avocats  du  dfifendeur  Nordheimer. 
(J.  K.)  .    ^ 


IL 


^b_  to 


29  man  1887. 
Coram  HtxTimKvJj. 

TOUEVILLE  V.  Dame  DDFldsNB  ^s-qual..  et   t 
PALARDY,  fis-QUAL.,  iiitorvenant. 

(^«on  de  biena—Tutrice—MmLrs—iaquidutiM^ 

^""^Jr^^  '*  **"*°°  ^^  '*'«"''  ""^ntionB^B irarticle  763  et  suivanUi  du 

la  liquidation  de.  bien«  d  W  8««x«ioi(  apparteftant  A  de.  rnineum ; 

que  par  .uite.  une  ce.8io^  de-^i^n.  tin.}  fafte  par  une  tutrice  «.- 
-  9ua  it4  poor^.  enfantH  Biiae.^51  insolf  able.,  i  Ik  demande  d'uA^cr^- 
^<   ancier,  e.t  ili^ale  et  doit  «tre  mifle  de  ktt 

Arthur  J.  Marion,  en^  son  vwait  commer9ant  de  la  pa- 
roissfe  de  Oontredfeur,  6tait  t^arif  avec  Dame  Elmma  V 
Dufresne  sons  le  rtgime  ^e  la  s^baration  de  biens.  De  ce 
manage  sont  n68  deux  enWts  eicore  mineura 
^Le  20  d^oAt  J880.  Arth^jr  J.^liarion  mouni  ab  i^stat 
et  in8olvabie,',lcii8sant  un  gran<l  nombre  de%r^ancier8 
»irmi  lesquels^e  troWvait  le  deUrideur  en  cetle  cans.- 
Dame  E.  V.  D^fre8lle  fut  aussiidt  uomm6e,  tutrice  d  s^ 
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ir  contre  In  d6- 


N^ordheimer. 


^'•nt- mimmr- et  P.  L  Palardy.  Aor..  mM«dn  do  Bfoat- 
real,  mi  nommi  ■uhrof;^6-tatear 

Buviron  dnaj  moin  a|>re«  U  mort  du  dit  A.  J.  Marion 
le  demand.mr.  <r6atirier  pour  plu.  de  |200.  de  la uxxcvj. 
won  de  o«  dernier,  fit  u„.  d«mande  de  cewion  de  biona  4 
IMntric,  dea  nl.nenra.  qui  ^t^«„t  lea  h.,u1.  Mritiera  du 
^nt.  .no  en  vortu  d.  la  48  Victoria,  chap.  22,  de.  ata- 
aU,  de  Quebec.  Alora  la  tutrice.  aana  avoir  fait  inven- 
taire,  fit  aux  .rrfianciera  une  ru«ion  de  tou»  lea  bien.  men- 
Marion  V"''"         *^*  '*  aucoeaaion  de  aon  mari,  A.  J. 

nA  tVtT*''^..''"''  I"*""^*""  ^"*  *^«"  *«»««  *  Montreal. 
?.  ,*^\,VH**"'\  ''"•■'*^  !^««  m.ueurs.  proteata  contre  Til- 
I6galit6dtt^e  telle  ceasion  qu'il  pr^tendait  Atre  radicale- 
mont  nulle,  la  tutrice  n'ayaijt  aucune  autorit*  en  loi  pour 
djapoaer  amai  aommaireraent  et  de  aon  propre  chefrdea  * 
b.ena  meublea  et  immeuWes  de  aea  enfant,  mineur.  P 
L  Palardy   aubrog6-tuteur.  pr6.enta  une  requdte  demau- 

uir  al^*  '"^**'''"  ^^  ****"  ^"'  ^^^"^  "^^^^  «* 

Sur  ce.  entrefaitea.  la  tutrice  Dame  E.  V.  Dnfreane  fit 

une  requite  dfinonpant  aon  incapacit6  4  continuer  afc  oharire 

de  iutnce  et  demandant  d  6tre  remplac6e  dan.  la  tutelle 

J'^'n  "J  «  ,"*'  ®"^*°*''  ™»^*"i*"«  Sur  avis  du  conaeil  de 
lamiile,  P.  Palardy.  do  8ubrog6-tuteur  qu'il  6tait.  fut  nom- 
m6  tuteur  aux  biena  dea  dita  mineur.,  d  la  place  de  Dame 
a.  V.  Dnfreane  leur  mdre. 

F.  L.  PjilarJy,  en  sa  nouvelle  qualitfe  de  tuteur  aux 
biena  fit  ukq  nouvelle  requftte  pour  reprendre  et  conti- 
nuer  1  inataWe  et  faire  declarer  la  dite  cession  nulle  et 
Ulegale.         \ 

La  defense  kpondit,  lo.  que  la  nomination  de  M.  Palardv 

comme  tuteur  ^x  biena  des  mineura  6tait  ill6gale.  attendu 

que  la  t^tnce  n^pouvait  pas  ainai  se  d6mettre  d  volont6 

mais  queW  deitiWon  ne  pouvait  6tre  prononc6eque  pa,^ 

le  tribunal  coiAi^ent.  Arts,  286  et  287  0.  0. ;  2o 'que  la 

cession  6ta,i  l6gUle\  pa^  qu^  la  tutrice  arait  continu6  le 

comye  pendknt\quelq^mi>s  aprAs  la  mort  de  son 
Biarii '    .  ,        '   l     \  ij..'g-wiAr--jfe.^^--.^ ■  ,      .  ,  - 

^'        Vol.  Ill,  Ac,-, 
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le 


•  de  r«ft,.„r  de  .V„  .^rgor.  Art.  2H2  0.  0  ^ 

Wrn  tell*,  c«„,o»  d«  b.«n..*   D'ibord  d.nill,,.  troi.  moi. 
•t  quara„tj,.,o«r..  A  compter  de  I'oavertun,  do  I.  .„cX^ 
..ou  .on  devoir  ^ait  d.faire  pro^-^der  A  linvent.'"^^ 
de  d^l.bjrer  et  dCdd.r  d«pr*a  au»on.«tion  nur  u^^IK 
con.e,l  de  lamille.  .i  1«  Hu...,.H«iou  d«vait  6lre  II S  ^ 
r  r6pmli6e.  Art..:  298.  »«!.  664  0  0  ^'V*"-**'*^'^  ^ 
U  tutrice  n'a  tenu  au.un  oompt^  d!  Jakaliti^ 
Environ  deu,  moi.  apr^n  U  mort  dl-on^STSt  " « 
.volrfa,t,„ve„t«ire.olle  Ht  la  .^ioV;jrqurtL  ^TbT 
trair^^eat  et<le  .on  chef.     Or  cette  <W on  t«n.port' 
de  toai*  lea  bien.  aux  cr6.„cier.  con^titue  une  accep^^^^^^^^^^ 
do  la  succession  par  le.  mine'urs    Ari  647    Fll«  .  i? 
4  rencontre  de  1  'art.  801  du  0  0    /  '  **' 

Sur  rX  ^  ^  .  '^'"''  "*?  ^""^  '^^•"''on  de  seii  biens. 
w/n.  K^"""**"  '*  *"*"««  *  f*it  ci^ssion  de  tousles 
^ns  mobihers  etn^mobiliers  de  la  successicn^  En^^ 
'  *«'  contrairement  ^Ix  arts.  298  et  suivants  dn  O  O  In! 
P«-crivent  des  forXlit^s  essentielleTet  d'ordt  Ir  Z 
On  a  dit  r  r%"  '^^  ^'""^^^^^^  dest „T« '" 

est  la  1  vrai  on  <2lt  T  ^^''^^ ^^''^^^  »*  c««Bion 

*    au'ils  Hoi«nf  !    ^T '**®  ^'li'^8^,  *?«  cr^anciew  pour 
qu  lis  soienr  vendus.^c^  jmjUmx  ja  j         j,;; 

Or  Ja  #Vict..  cha^.  22.  jSaSmfcncnnett^^ 
HMflTequises  pour  lament  JKEfP*^™'* 
cession  **au   *^  .  V    *«***^  >■•'  Ulenffaes  mmeurs.    Si  la 

c^mrrcr.   "*    '  de  f^rmalitfis  que  la  vente  des  biens  des 
commer9ant8  majeurs  ou  mineuw  fiman.irwi.     irii.  .„ 


?Znr*\"**"r("~  "'"«""  6mancip6s:    Elle  se 
W^jme^ors  dMa  surveillance  du   1^^ 

'^    adit:  TantpispotirlesmineursJlssontteniisaur 


'V 


\%  .■ 


■f'^^ 
'  A^-"^ 


>iit  teniis  anr 
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■DPERiaftONJRT. 


^ 


»l 


oMiffAtlon*  d«i  \mt  antwar.  €•««  prlt6ntloii*n*«it  pM 
«out«uftbl.'.  l^n  miienni  n'6tai«nl  t»utu  k  rion  a»n«  Imi 
trois  moil  «t  qaumuU  jon^pour  finire  inveiiti^  et  d«- 

0«'  d«lM  eat  an  t«rm«  d«  grAw  durttnt  leijuel  on  ne  pou- 
vftit  i«*R  for.!.'r  h  pay«r  ui  h  prundrrt  quality  d'h*ritiera  De 
Morto  qtiHla  m  pouvai«>nt,  diirant  «•♦•  dMai,  «tre  r4pjUt/b  en 
Ui'aut  d«f  payur,  coiftmtt  I'all^guait  vl  dsyait  lalK^aRr  U 
dMtnandtfde  c(>Mion.  .! 

Pana  i«  caa  m6m»  quf  |a  ttttrice  aurait  eonttattf  lecom- 
m«rc«  pour  ««•«  eui'autH,  la  poRition  d«  tiea  derni^>s  ne  poU- 
vait  paa  par  lA  6tr»'  rhangfio.  L'aote  4«  la  tutrice  ne  pouvait 
pan  prodniro  dea  <;oiiHf'qu«Mi(t«*  outn'paMHuiit  la  Ifjmite  de 
aea  pouvoira.  La  continuation  du  t:omra6rce  n'a  paa  pu 
tfxpdaer  les  enfanta  auz  rigneurs  d«  la  48  Vict.,  cISp.  22, 
qui  n'oat  applicable  qu'aux  commer9ant8  m^dtira,  m.  mj- 
neurs  6manrip^>M,  ne  prescrivaut  aucune  dea  formality 


requisea  pour  diMoaer  dea  biena  des  miueura  ordinsires. 
(««^R  %nle,  pour  an  tutenr  de  IruatrersM 


Autremeht  ce 

pupillea  d6  h  jpn-oteotion  que  la  loi  leur  accorde!  Or  dfette 
protection  a(x;ord6«  ailx  minears  jiour  disposer  de  loara 
biens  est  d'brdre  pablic,  et  np  saurait  «tre  assujettie  h  I'igno- 
rance  oa  k  la  maavaise  foi  du  tuteur.  Oea  formal  it^a  soat 
d'ord^  public  comme  le  sout  les  annonces  de  vente  avu 
ex^ution.  ~ 

Jja  Goar  a  maintena  Ja  reqadte  du  dit  Palardy  dans  li 
termes  saivants : — 

"La  Cour,  etc , 

"  Attendu  que  le  onzi^me  jour  de  novembre  dernier, 
Louia  Toarville,  marchand  de  la  cit6  de  Montreal,  a  fait 
k  Dame  Emma  Victorine  Dufreane,  de  la  paroisse  de  Oon- 
trec«Bar,  veuve  de  feu  Arthur  Jean  Marion,  en  sa  qaalit6 
dt'  tu^ce  k  ses  eniknts  minears,  issus  de  son  manage 
avec  le  dit  Arthur  Jean  Marion  qai  est  d6cM6  le  29  aoit 
dernier,  une  demande  de  cession  de  biens,  et  que  le  dooze 
novembre  dernier,  la  dite  Emma  Victorine  Bafreane  da> 
quality,  a  fait  an  bureao^  du  protonetaire  de  la  Goar  Sap6- 
rieure,  k  Montreal,  une  cession  de  ses  biens,  qu'un  gardien 
proviaoire  a  6t4  nommfe  le  m^me  .lottr  par  le  protonotairflL 
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««fo^«aient  A  I'article  768  du  Code  de' Proc^dore  Oi- 

-  "  AtMnau  que  Bur  requete  dn  dit  Loni,  Tourville  un. 
.    M«mb  ee  de»  crfanciers  de  la  dite  Emm.  Viclorine  Da- 

deXT"  *  '  '"  ""™'"'^  ■""'  '"  ««  "»"""'" 
•  "  Attendu  qne  le  dit  jour,  26  novembre  dernier  FrM*. 
nek  Lon,»  Palardy,s»b™g6.t„le„r  an,  dits  min'e^WT"^ 
d„  manage  de  fea  Arthar  l^n  Marion et  de  1. diteEmZ 
Victorme  Dnft-eane  is-qaali,*.  avait  fai.  I.  dite  ce^fonl 

Sl!"?.r°L  ™''«™««<>"  d«  l^invWtaire  H  I'expiration 
de.4aa«  Itganx  poar  daib«H,r  „,  IWepWtion  de  Z 
s»cce.,»„  aan,  anlorisation  et  «^.  droit  et  .ins  aviadu 
conseildefamHIe;  que  cett*  ceaaion-dfe  WeHa  dZtri^ 
«ne  »3ceplat.ai  de  la  .«cce«ion  de  leur  p«re  J^tt 
mmeu^^yle  la.lutrice  „;«ait  pae  .olori.*eTfSe  e 

.  «6  no^mi  tuteur  aux  bien,  des  dite  enfanrmine^ 
en  remplaoement  de  la  dite  Emma  Victorine  DuSHt' 
quecetactede  tutelle«««  enregiatr6  au  bnreaul'ea^ 

g.strementduc„mt6deVe,«h4,e«,le28j.nvie'^,Sr,    " 
etqu.  Ie^27  Janvier  dernier  il  .,  en  aa  dite  qLt"  de 

■   "'^"- P'*»»'"*  ""O  'equ«te  i  cette  Cour  all&Z    .illT 

ga^H.  del.  dite  ceaaian  de  biena,  demaudau  IfLTeU  "  ; 

".ATeidu       "?""■  '*'  •>«•»♦  d^clarte  iU^gaU? 
'Attendu  qne  le  premier  jonr  de  ffivrier  dernier  UM, 

W  Tonrville  a  pr«aenl4  nne  requte  dem^Zt  a  :» 
vocation  d-«nea«embl«e  de.  c^anciem  de  laTte  dZ 
dereeae  es-qualit*,  aux  H».  de  nommer  un  cu™  elTr  A  u 
diteceraiondebiens;  ""'"■>  curateur  4 1. 

1  Conddfoant  qne  la  nomination  dn  requfeant  P«l.r^, 

y  aheude  pr^sumer  que  pour  cette  affaire  li  Tea  u^,!^ 
Palardy  repr6sente  les  mineurs ;  '•eqn§rant 

•^  Con8id6rani»one  I 
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smvanfs  du  Code  de  Proc6dure  Civile,  savoir  la  section 
811  du  chapitre  deux  di^  titre  troisidn^e  de  la  seconde 
partie  du  Code,  ne  s'appliquent  pas  Ali  liquidation  des 
biens  d  une  successionr  appartenant  k  des  mineurs,  mdme 
lorsquilestconstatfi  ^ue  cette  succession  est  insolvable 
mais  4«e  cett^iqui^ation  doit  se  faire  sous  les  disposi- 
tions du  Code^ivil ;       [      \  pi«i 

"Amaintenf  et.riiaintientla  requ6te  du  dit  Palardy 
en_^aqualit6  <ie  tuteur  aux  l^iens  des  dits  mineurs  prc^ 
d^ite  je  27  janVier  demier,  et  a  d6clar6  et  d6clare  la  ces- 
sion de  biens  faite  par  Dam^  Emma  Victorine  Dhfresne 
es-quahtfe  de  tutripe,  le  12  noVembre  dernier,  illfegale  "    ' 

Ethier  4-  Pilfetier,  avocats  de  Tintervenant.  " 

Beique  ^Mc(^n,  avocats  des  crSanciers. 

(J.  J.  B.)  M 


'■^^t. 


I\ 


1887. 
Tourrille 
DufrMne. 
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^y  '      /  C'oraw  LORANGER,  J. 

■'i'M.,  ■  .  ,■■.  .„ 

aiRARD  v.  ROlfsSEAU,  et  LA  CITfi  DE  MONTREAL, 

{Mise  en  catue.)  ' 

Soci/tScotnmerdale-^Actifde  la  sociiti^Partage—Effetritro' 
actif—CU6  de  Montreal  -Qualification  des  ichevins. 

«ssoci^.et  quel'act.f  de  la  soci^t*  est'un  patriili^ne  distinct  de 
l^vojr  des  associ^s  individuellement.  "  \ 

•-•-Quedfes  I'espficeyl  n'y  a  pasjieu  i  I'appHpation  des  arts.  746. 1898 
C.C.  attendu  qu'i^^'agit  d'une  soci^t^  commerciale,  et  que  le  partaw 
des  b.ens  de  la  d.te  society  ne  rtagit  que  jusqu'au  jour  de  .a  dJssolu.  , 
tion ;  que  cpmme  mati^re  de  fait  la  feci^t^  plaidfe  par  le  d«fendeur 
n  etait  pas  dissoute  lors  du  partage. 

•«-Que  par  suite  des  principes  cinlessus  uft^heyin  de  la  Cil^  de  Mont- 
r6al  ne  pent  se  qualifier  comme  tel  sur  les  biens  d'une  soci^te  com- 

La  requfite  demande  que  l'61ectiou  du  d6fendeur  comme   .^ 
ig'evin  fr  1ft  CitMe^Montrfeal^Boit  anaul6e-^  lu  prin-    p 
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montant  de  $2,000,  six  mois  avant  sa  nomination  tel  que 
le  veut  la  loi. 

Le  d^fendenr  plaida  prdliminairemeut  par  une  excep- 
tion h  la  forme  et  par  ujae  exception  dilatoire  qui  furent 
toutes  deux  renvoyfies.  .        •  ^ 

Au  jm6rite,  le  d^fendeur  plaida  que  rimmeuble  sur 
lequcrSil  s'fitait  qualifi6  avait  ,6t6  achet6  par  lui  et  un 
nomm£  Mather,  son  a8Soci6,  dans  une  soci6t6  commer- 
ciale,  le  14  ffivrier  1886,  comme  lot  vacant,  pour  la  somme 
de  #8,844.80,  et  que  maititenant  il  valait  le  double  dp  cette 
somme ;  que  sur  ce  lot  ils  avaient  §rig§  des  constructions 
valant  |8,000  outre  les  machines  qu'elles  contenaient  et 
qui  pouvaient  6tre  estim^es  k  $5,000;  que  le  Ifjfeier 
1887,  les  dits  acheteurs  auraient  fait  un  partage^ tSij^POux 
par  acte  devant  notaire  public,  eh  vertu  duqu^j^ffiii^. 
meuble  fut  d6clar6  fitre  la  t>ropri6t6  du  ddfeildtelfr  ;  de 
sorte  que  suivant  la  loi  le  d6fendeur  est  cens6  avoir  6t6  le 
propriStaire  de  ces  biens  immeubles  des  le  commencemtifit^ 
ce  qui  est  suflasant  pour  qualifier  le  dMendeur. 

De  cette  contestation  telle  que  li6e  d6coulent  les  ques- 
tions :—l.  Un  immeuble  possM^  par  une  8oci6t6  commer- 
ciale  peut-il  qualifier  I'un.des  membres  de  cette  soci§t6 
comme  6chevin  de  Montreal  ?  2.  Le  partaged'une  80ci6t6 
commerciale  a-t-il  un  eflfet  rfetroactif  comme  dans  les  soci§- 
tfisciviles?  8.  Une  soci6te  commerciale  est-elle  un  6tre 
moral  distinct  des  associes  ihdividuellement  ?  * 

Auforitis  du  {itfendeur  :  26  Laurent,  No.  418  ;  7  Pont, 
No.  124, 126,  Troplong,  Soci6t6.  No.  1066 ;  2  Aubry  et  Rau,  p! 
406  ;  10  Laurent,  No.  291,  263. 

Yoici  le  jugement : — 
"LaCour,  etc...... 

"Attendu  quelerequ§rant,  electeur  qualifi6  tl  voter  a 
I'felection  d'un  conseiller  pour  le  quartier  d'Hochelaga, 
dans  la  cit6  de  Montreal,  demande  Tanuulation  de  I'elec- 
tion  du  d^fendeur  ^lu  dcbevin  pour  le  dit  quartier  aux 
Elections  du  mois  de  fevrier  dernier  (1887),  vti  que  le  dit 
dfefendeur  ne  possfedait  pas,  k  r6|)oque  de  la  dite  felection, 
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"  Attendu  que  le  d6fendeur  plaide  qu'A  l'6poque  de  son 
Election,  il  faisait  depuis  plusieurs  ann^es,  affaires  en 
8oci6^6  avec  le  nomra6  Alexander  Craig  Mather,  comma 
cdnstructeur  de  ponts  en  fer,  sous  le  nom  et  raison  de 
•  The  Montreal  Iron  &  Steel  Bridge  Company ;  que  la 
dite  8oci6t6  a  acquis,  le  29  avril  1886,  des  imm^ubles  situfis 
dans  le  quartier  susdit,  sur  lesquels  la  dite  soci6t6  a  depuis 
fait  des  constructions  qui  en  out  considferablement  aug- 
ment6  la  valeur ;  que  de  fait,  les  dits  immeubles.  lors  de 
la  dite  61ection,  valaient  plus  de  |8,000;  que  le  14  f6vrier 
dernier,  la  veille  de  la  nomination,  le  dfefendeur  etwn  dit 
assocife  dfisirant  faire  un  partage  provisoire,  firent  nn  acte 
authentique  par  lequel  le  dit  Alexander  Craig  Mather, 
c6da  et  abandonna  au  dit  d§fendeur  la  part  indivise  qu'il 
possWait  dans  les  dits  immeubles;  que  par  I'effet  dfe ce 
.partage,  le  d6fendeur  est  cens6  avoir  toujours  6t6  le  seul 
propri6taire  en  possession  des  dits  immeubles  depuis  la 
date  de  leur  acquisition  ;  qu'ainsi  lors  de  sa  mise  en  no- 
mmation  et  de  son  6lection,  il  (le  dit  d6fendeur)  6tait  qua- 
lifi6  au  d6sir  de  la  loi  et  que  la  declaration  qu'il  a  faite^ 
cette  qualification  sur  les  dits  immeubles,  est  suflisante  et 
valable;  -  » 

Considfirant  en  droit,  qu'en  vertu  de  la  section  IT  de 
I'acte  37  Victoria,  chapitre  51,  pour  6tre  §lu  fechevin  de  la 
cjt6  de  Montr6al,  il  faut  avoir  r6sid6  et  tenu  feu  etlieu 
dans  la  dite  cit6  de  Moutr6al  pendant  une  ann6e  avant 
telle  election  et  avoir  en  propri§t6  et  poss^de  en  propre, 
comme  propri6taire,  pendant  les  six  mois  qui  ont  pr6c6d6 
la  mise  en  nomination,  d^s  bfens  immeubles  dans  la  dite 
cite  de  la  valeur  de  $2,000  cdurant,  apr^s  paiement  et 
deduction  de  toutes  dettes  ; 

"Considerant  que  la  society  intervenue  entre  le  d^fen- 
deur  et  le  dit  Alexander  Craig  Mather  est  un  fttre  mor- 
ral ;  que  I'actif  qui  constitue  cette  soci6t6  est  un  patri- 
moine  distinct  de  I'avoir  des  associfis  individuellement ; 
qu'elle  seule  a  toujours  eu  la  propri6t6  et  la  possession 
des  immeubles  ci-dessus   mentionnds,  jusqu'au  jour  de 
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"  Considferant  que  la  proposition  du  dfifendeur,  savoir 
qu'aux  termes  des  articles  746,  1898  du  Code  Civil,  Upar- 
tagede»  Mens  (Tune  smiH4,  tors  de  sa  dissolution,' est  Jidaratif, 
et  non  tmnslatif,  et  que  te  lot  nttribfii  il  ciacun  des  Sc^s  est 
censi  avoir  m  acquis  par  lui  en  enfierffors  de  r  achat,"  n'a  pas 
son  application  dans  la  cause  actuelle,  vu  qu'il  ne  s'agit 
pas  d'ttne  80ci6t6  civile  mais  au  contraire  d'une  80ci6t6 
commerciale  qui  coiistitue  un  6tre  morat  distinct  des 
assocife  comme  susdit,  et  que  dans  ce  cas  le  partage  r6agit 
seulement  au  jour  de  la  dissolution  de  la  dite  8oci6t6; 

"Coneidfirant  en  fait  que  la  soci6t6  iutervenue  e'ntre' 
les  parties,  n'6tait  pas  dissonte  Iots  du  pr6tendu  partage, 
et  que,  de  fait,  elle  existe  encore  ;  que  I'acte  du  14  J6vrier  ^ 
1887  n'est  pas  m6me  un  partage  provisoire  des  biens  de 
la  dite  8oci6t6,  non  plus  que  des  immeubles  en  question ; 
qu'il  appert  h  la  face  m6ine  du,  dit  acte.  que  ce  n'est  qu'une 
vente  pour  un  prix  d6termin6  faite  par  I'un  des  assocife  k 
son  co-a880ci6  (le  d6fendeur),  des  droits  qu'il  possdde  dans 
les  immeubles  en  question,-  le  prix  de  vente  §tant  port6 
en  entier  dans  les  Hvres  de  Ia.80ci6t6  au  d§bit  du  dit  d6- 
fendeur; 

•'  Cortjid6rant  que  les  parties  ont  elles-memes  determine 
lavaleJr  des  dits  immeubles  par  Tacte  susdit,  et  I'ont 
port§e  du  chiffre  de  $6,800,  s<ivoir,  le  prix  de  vente  con- 
venu; 

"  Consid6rant  que  le  d6fendeur  devait  si  la  dite  socifete 
lors  de  sa  raise  en  nomination  et  de  son  Election  et  doit 
encore  le  dit  prix  de  vente  en  entier ; 

"  Considferant  qu'il  est  prouv6  q^'il  existe  en  outre  sur 
les  dits  immeubles  des  hypothequies  pour  un  montant  de 
plus  de  $3,000,  que,  oons^quemment,  la  qualification  du 
d6fendeur  n'est  pas  conforme  au  statut  ci-dessus  cite  (87 
Victoria,  chapitre  51) ; 

"  Consid6rant  qu'il  est  en  preuve  que  les  dits  immeu-  » 
bles  n'ont  jamais  eesse  d'etre  en  la  possession .  de  la  dite 
80ci6t6  depuis  la  date  de  leur  acquisition,  ainsi  que  les 
amfelforationsqui  y  out  et6  faitep  jusqu'a  la  date  de  I'acte 
de  cession  ci-dessus  cit6  : 
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sa  mise  en  nomination  et  de  son  felect^on.  le  d6fendeur 

6tait  propn6taire  en  possession,  dans  le  quartier  d'Hoche- 

W  d  un  immeuble  valant  la  somme  de  |2,000  courant 

'la.  ^'**^*  ***"^^'  'i''^'  consfiqnemment,  il  n'6tait  pas' 
quahfifi  k  86  porter  ni  A  6tre  felu  6chevin  pour  le  dit  quar- 

"  Consid6rant  qu'il  est'  prouv6  que  le  requ6rant  6tait 
un  61ecteur  qualififi  d  voter  A  la  dite  6lection  le  ler  ftvrier 
dernier; 

•*  Considfirant  que  la  requdte  du  requ6rant  est  bien  fon- 
d6e  et  qu'il  en  a  prouv4  les  all6gu68.  tandis  que  le  dfifen- 
deur  n  a  pas  prouv6  ceui  de  sa  dfifense  ; 

"  Renvoie  la  dite  defense,  maintient  le  href  de  quo-war- 
ratUo  §man6  en  cette  cause  ; 

"I)6clare  que  l'6lection  du  dit  d6fendeur  comme  6che- 
vm  de  la  cit6  de  Montreal  pour  le  dit  quartier  d'Hoche- 
laga^est  ill6gale  pour  d6faut  de  qualification ; 

'  (|as^t  annule  la  dite  Election  k  toutes  fins  que  de 
droit  jyie  tout  avec  d^pens  contre  le  dfefendeur,  y  compris 
les  frais  d'exhibits,  desquels  dfepe^s  distraction  est  accor- 
dee  a,  etc."  •  > 

/«fe*  il/Zarrf,  avocat  du  requ6rant 
Barnard  Sf  Barnard,  avocats  du  dfefendeur. 
(j.J.  B.) 


[En- RivisioN.J 

22  septembre  188t. 

•     Car«»«  Johnson,  Taschkbeau,  Gill,  JJ. 

GIRARD  V.  ROUSSEAU. 

Eleqtion  munktpale—Echevin  de  h  cil4  de  MmtrSal— Jurisdic- 
tion—Appel  A  la  Ckmr  de  Revision. 

,Ticit  :-Qu'il  ny  a  pas  d'appel  A  la  Coiir  de  Revision  d'nn  ju^ment  de  la 
CourSup^rieureaiinulant  bnx  requdte  une  eleckToi  d'un  fchevin  de 
la  cite  de  Montreal.  /  ' 

jg JPJgJgJM Ja  Oopr  S«Pfrieure,rendit.mujng»ineat^ 

r    In.   ru/lnAi-u    An    -mr^^-nA^^^^    i'±: 1       1  <•  .. 
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de  qualification  foucidro  I'61ection  du  dfefondeur  comme 
6cbevin  de  la  Cit6  de  Montrtal. 

Le  a  juillet  le  d6fendeur  inscrivit  ce'  jugement  en  r6vi- 
sion. 

Le  21  septembre,  le  requ6rant  prfisenta  i  .llouverture 
de  la  Oour  d«  Rfevision  une  motion  dema^tdant  le  rejet^e 
cette  inscription,  parce  que  le  dit  jugement  de  la  Cour 
Supfirieure,  rendu  d'aprds  la  charte  de  la  Cit6  de  Montreal 
(87  Vict.  ch.  62,  8.  25.)  6tait  final,  at  qu'il  n'y  avait  auoun 
appel  de  ce  jugement. 

^  •  La  Oour  de  Rfevision  a  accords  cette  motion  dans  les 
termes  suivants  : —  <•    . 

."  The  Court,  etc.. ^ 

•^  Considering  there  is  no  right  of  review  in  the  present 
case,  doth  gr^nt  the  said  motion  and  dismiss  said  inscrip- 
tion in  review  with  costs  against  Rousseau  distraits,  etc." 

Jules  Allard,  avocat  du  requ6rant. 

Barnard  Sc  Barnard,  avocata  du  defendeur 

(jjB.)      -      : : 


■*,t 


December  J9,  1887. 


Coram  Davidson,  J. 

Ex  parte  MOISE  LEFORT,  appellant,  and  C.  A.  DUaAsl 
X     ^  .        ETAL.,  respondents.  '   "       A     ' 

Convictmi  under  the  Indian  Act,  R.  S.  cap.  AB— Appeal-^ 
\     Procedure — Infdrmer  or  prosecutor. 

Hbld:-L  Tha^the  sections  of  the  Summary  OonvictioiM  Act,  2  RS 
c.  178,  relating  to^appeab,  are  applicable  to  convictions  under  the 
Indian  Act,  1\K.  8.,  c.  43. 

I  2.  That  except  as  to  objections  upon  the  face  of  the  record,  the  respond 
dent  ought  to  begin.  *^ 

3.  Tjwt  an  exceptiofa.  contained  in  the  clause  enactfng  the  offence  ought 
to  be  negatived,  Wt  if  it  be  in  a  subsequent  clause  or  section  it  is 
matter  for  defence  ^and.  need  not  be  negatived ;  but  this  would  not 
necessarily  make  the  conviction  illegal  (2  R  S.  c.  108,  sec  88). 

4  That  in  the  circumstances  of  this  case,  Montour  (the  Indian  to  whom 
liquor  was  gwppUed)  w>v<  a  wiJaMH  nthnr  th«n  the  iufuriiiof  or  . 
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tion  dans  les 


!.  A.  DDGAS 


Davidson,  J. :—  ' 

This  an  appeal  from  a  conviction  under  th«  Indian  Act. 

By  section  94  every  one  who  supplies  to  any  Indian  or 
non-treaty  Indian  any  intoxicant,  shall,  on  summary  con- 
viption  before  any  judge,  police  liaagistrate,  etc.,  upon  the 
evidence  o|jdne  credible  witness,  other  than  the  informer 
or  prosecutof,  be  liable  as  therein  provided. 
.^'  ?y  section  98  it  is  enacted  that  no  penalty  shall  be 
incurred  when  the  intoticapt  is  made  use  of  in  case  of 
sitkness,  under  the  sanction  of  a  medical  man  or  under 
the  directions  of  a  minister  of  religion. 

By  section  108  no  appeal  shall  lie  from  any  conviction, 
except  to  a  judge  of  the  Superior  Court,  etc.,  and  such 
appeal  shall  be  heard,  tri^  and  adjudicated  upon  by  such 
judge  or  chairman  without  the  intervention  of  a  jury... 
No  such  conviction  shall  be  quashed  for  want  of  form, 
and  no  warrant  of  comitiitment  shall  be  held  void  by 
reason  of  atiy  defect  therein,  ifitlfl  therein  alleged  that 
*^e  person  has  been  convicted,  and  if  there  is  good  and 
valifa^reason  to  sustain  the  same. 

It  was  argued  at  the  outset,  on  behalf  of  the  prosecu- 
tor, that  the  appeal  should  be  limited  to  a  Idgal  argument,! ' 
and  th£t  I  w^s  not  authorized  to  re-hear  the  evidence!  * 
My  opinion  was  to  the  contrary,  and  further  considera- 
tion has  confirmed  me  in  that  belief  The  above  section 
UapoMfl  upon  ine  the  duty,  not  only  of  hearing  and  adju- 
^'dicatirig,  but  of  trying  the  appeal  as  well,  and  that,  too, 
•^ithont  the  Intervention  of  a  jury.  Were  the  reference 
upon  matters  of  law  alone,  no  specific  exclusion  of  a  jury 
would  have  been  needed.  So  far  as  the  Indian  Act  is 
ooMceriiied,  all  reference  to  appeals  begins  and  ends  with 
secti(fla  108.  It  affords  but  little  assistance  as  to  procedure. 
Foi*  ^.  in  largest  part,  we  have  to  turn  to  the  Summary 
Convictions  Act.  Herte  we  find  the  original  jurisdiction 
of  the  judge  declared  in  emphatic  form,  and  it  is  expressly 
enacted  that  "  the  Court  Wll  try,  and  be  the  absolute 
"judge,  as  well  of  the  fact  aaof  the  law,  in  respect  to 
" Buuh  conviction  oi;  decision,  and  any  or  the  parties  to 
"  the  ^  appeal  may  call  witnesses  and  adduce  evidence 
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'I  Whether  8U<;h  witnesses  were  «!alle<l  or  eridence  adduced 
"at  the  hearing  before  the  justice  or  not."  Once  these 
sections  are  admitted  to  be  applicable,' and  I  hold  they 
are,  there  is  no  longer  room  lor«veii  argument.  Evidence 
must  be  received.  Hence,  although  as  a  matter  of  statute 
this  is  styled  an  "  appeal,"  as  a  matter  of  fact  and  of  effect,, 
it  is  to  all  intents  and  purposes  a  new  trial. 

I  had  then  to  decide  which  party,  appellant  or  res- 
pondent, should  begin.    The  Queen's  Bench  adopts  the 
practice  of  calling  upon  appellant  to  show  cause  why  the 
conviction  should  not  be  sustained.  When  Crown  counsel, 
I  followed  the  pn-cedents,  but  always  doubted  their  cor- 
rectness.   I  was  not  disposed  at  my  first  trial  of  this  kind 
to  break  away  from  a  practice  having  so  high  authority 
for  Its  existence.    There  is  no  evidence  upon  the  record 
which  the  appellant  can  attack  by  argument  or  disturb 
by  witnesses.     He  is  forced  to  call  the  prosecutor,  so  that 
the  appellate  judge  may  hear  the  evidence  on  which  the 
conviction  is  based,  and  then  has  to  attempt  the  destruc- 
tion of  apparently  his  own  evidence,  by  counter  proof  as 
to  facts  or  credibility.  F^r  or  five  statutes  were  required 
to  perfect  the  legal  absurdities  which  attach  to  this  re 
medy,  in  itself  desirable  and  capable  of  an  easy  and  sym- 
metrical procedure.    Seeing  that  they  have  been,  unfor- 
tunately, carried  into  the  Revised  Statutes,  we  have  to 
be  the  more  ready  to  remove  every  possible  embarrass- 
ment. 

Under  the  English  practice  the  respondent  begins  (Paley 
Q.S.  3tO  ;  Saunders,  356  ;  Arch.  Q.S.  106),  and  in  any  case 
which  may  come  befori*  me  hereafter,  I  shall  adopt  this 
course,— sav.'  as  to  objections  on  the  face  of  the  convic- 
tion which  appellant  may  wish  to  urge. 

Objections  were  taken  (a)  to  the  information  upon  fer^ch 
the  arrest  was  made,  becautffe  it  failed  U  negative  mZ.!- 
ceptiou  contain.Hl  in  section  98,  that  the  liquOT>a8  not 
supplied  •'  in  a  case  of  sickness  under  the  ftancfton^of  a 
medical  man,  or  under  the  directions  of  a  minister  of 
religion ;  '  (b)  to  the  conviction,  becatise  in  attempting 
to  set  out  the  exception,  it  ceased  to  agftiti  With  the  infor- 
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mation  ;  and  (c)  becauHi-  in  any  ov«nt  it  omitted  the  essen- 
tial condition  precedent  which  alone  jifave  authority  to 
minister  of  religion  or  doctor. 

I  held  at  the  trial,  and  still  hold,  that  an  exception 
contain«jd  in  the  clause  enmiting  the  offence  ought  to  be 
negatived,  but  if  it  b«'  in  u  subsequent  clause  or  section, 
it  is  matter  for  defen<M*  and  need  not  b»^  negatived ;  R.  v 
Will,  1  T.  R.  »20;  S/«r/  v.  SmilK  1  B.  «c  Aid.  94;  Dwarris 
on  Stat.  119.  A  statute  of  last  session  also  deals  with 
this  very  point,  2  R.  S ,  c.  108,  sec.  88,  If  the  exception 
were  pleaded,  it  might  be  proper,  although  not  essential, 
to  negative  it  in  the  conviction.  If  the  conviction  is  to 
stand  in  the  present  «!ase,  I  have  authority  to  and  will 
amend  the  technical  omission  which  it  shows. 

We  are  brought^  as  a  consequence,  to  a  discussion  of 
the  evidence.  An  Indian,  named  Pierre  Montour,  swore 
*before  me  that  on  the  afternoon  of  the  10th  of  July  a  num- 
ber of  men  were  standing  on  the  eastern  side  of  the  sta- 
tion at  Oaughnawaga,  As  the  bell  for  vespers  rang,  all 
left  but  the  witness  and  appellant ;  the  latter,  so  it  is 
asserted,  led  the  way  into  his  office  in  the  station  and  gave 
the  witness  two  drinks  from  a  bottle  which  was  taken 
from  a  cupboard  ;  then  they  talked  together  until  it  was 
dark.  Before  the  judge  of  sessions,  Montour  swore  that  it 
was  whiskey  which  he  drank.  Lefort  was  convicted  for 
supplying  an  intoxicant  to  an  Indian,  "  to  wit,  whiskey." 
Before  me  Montour  swore  that<ihe  knew  whiskey  and  rye, 
and  that  what  he  received  was  not  either  of  them.  All 
he  can  swear  is  that  what  he  received  went  to  his  head 
and  vistibly  affected  him^  ' 

In  this  and  in  other  essential  fespects  I  have  to  consider 
evidence  contradictory  to  that  sworn  to  be^fore  Judge 
Dugas,  or  not  put  before  him  at  all. 

Curotte  asserts  that  the  crowd  did  not  leave  appellant 
and  Montour  together,  because  the  latter  went  direct  to 
Ourotte's  house.  Curotte  left  for  lAchine  at  3  o'clock, 
returned  at  4  and  found  Montour  still  there.  He  had  not 
even  the  appearance  of  having  taken  liquor. 
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Bworo  that  h«  wolild  li^t  believw  Montour  nndwr  oath. 
H«  wm  allowed  to  atep  out  of  the  boi  without  b.anff 
mkm\  even  a  single  question.  Montour's  brother-in-law. 
Jacques  Montour,  swore  to  a  like  belief,  and  gave  as  his 
reason  the  witness*  (Capacity  for  telling  falsehoods.   ' 

It  is  not  necessary  to  deal  with  other  details  of  the 
ease.  Had  the  .^ame  ovideurt!  come  before  me  as  Judge 
Dugas  heard.  I  would  not  qu^s^  be<au8e  of  a  belief  that 
I  might  have  arriv*^  at  a  jditt«rent  «oil(;lu8ion  as  to  the 
fa<t8.  It  would  have  needed  a  violent  conviction  that 
the  judgment  was  opposed  to  law  or  ijroof,  or  both. 

I  quash  the  conviction  because.  M^tour  hijs  denied 
before  me  what  he  swore  to  before  tpj.  convicting  judge, 
and  because  two  witnesses,  not  1fM^  Heard,  declare 
Montour's  reputatid^  to  be  such  tWt  they  would  rtot 
bi'lieve  him  under  oath.  Tl^e  only  witness  who  is  put 
forward  to  support  the  charge  is  thus  discredited.  Evi-  . 
deuce  like  that  of  Curotte,  then-,  comes  m  to  impress  one 
very  strongly.  ,Had  proof  such  as  I  heard  been  put  befo?*^ 
Judge  Dugas,  he  would^oubtless  have  dismissed  the 
complaint.  ,^'V'  \ 

I  may  add  that  I  concur  wltli  hinl  in  the  opinion  thkt 
although  the  alleged  facts  came  to  b^iknovvn  through 
stat(^ment8  of  JJontour,  his  evidencehailto  be  con8idered\ 
as  evidence  "  otherthan  the  inf^Si^cf  prosecutor."  .He\ 
has  no  interest  in  the  result.  I  shouldTfake  Jackson  to 
be  the  informer,  informant,  and  possibly  Arosecutor.* 

Conviction  quashed  without  costs  up  lip  its  date,  but 
withcostsof  appeal  in  favor  of  appellant.  \  ► 

The  following  order  was  made : —  1  \ 
"  Whereas  Moise  Lefort,  late  of  OaiighnaVaga,  in  the 
district  of  Montreal,  constable,  was,  onTthe  'i^lst  of  Octo- 
ber last  past,  convicted  before  C.  A.  Du^jis,  fisq.,  Judge 
of  the  Sessions  of  the  Peace  in  and  for  the\gaid  district, 
fjr  that  within  the  space  of  three  calendar  mbnths  before 
the  10th  of  August  in  the  year  aforesaid,  the  ds^te  of  the 
information  in  this  matter,  to  wit,  dn  the  10th  alt  July  in 
the  year  aforesaid  (1887),  upon  the  Indian  ResWve  of 
Caughnawaga,  in  this  district,  the  said  Moise  Lefdrt  did 
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anlawMly  unpply  to  on*t  Pnter  Onakarakiti  aliai  Piirre 
Montour,  an  Indian,  a  oortaiii  intoxicant,  to  wit,  whisky, 
oontrary  to  th«  proviiiionH  of  th«  Indian  Act,  th.«  Haid  in- 
toxicant not  being  made  wm  of  und.T  lh«  Hanction  of  a 
a  medical  Juan,  nor  und«r  th«  dire«:tion  of  a  minister  of 
religion  ;   and  it  was   thereby  adjadgtwi   that   the   said 
Moise  Lefort  should  for  Hu,;h  his  otfen<«  forfeit  and  pay  a 
^^l?l}^^  *°  •^^  applied  according  to  law,  and  also  to  pay 
|o  Loms/iTackBon  the  sum  of  #11.80  for  his  costs,  and  that, 
m  default  of  not  pay^g  the  said  sums,  the  same  should 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of 
thes^id  Moise  I^,fort,  and  if  said  sale  proved  to  h^^  insuffl- 
oi*nt,  that  said  Lefort  be  imprisoned  in  the  house  of  cor- 
redtion  ib  the  said  city  of  Montreal,  for  the  space  of  one 
ivalendar  month  at  hard  labour.     , 

n  "  And  whereas  the  said  Moise  Lefort  appealed  to  one  of 
^he  Justices  of  ,the  «#  Superfor  Courl  against  the  said 
f:.^^nviction  or  ord^,  W  which  appeal  the  said  Moise  Lefort 
P^  <kA8  the  appellant  and  the  said  0.  A.  Dugas,  Esq.,  and  the  " 
said  Louis  Jack«6n,  of  Caiighnawaga  aforesaid,  farmer,  the 
mformant,  were  tKe  respondents,  aqd  whi^h  said  appeal 
came  on  to  be  tried  and  was  heard  before  vu$: 

"  We  the  undersigned  Judge  of  the  Superior  Court  do  " 
consider,  adjudge  and  order  that  the  said  conviction 
should  be  and  the  same  is  hereby  quSshed  ;  and  we  fur- 
ther order  that  the  said  respondent  Louis  Jackson  shall 
pay  to  the  said  appellant  the  sum  of  |10  as  and  for  his 
costs  incurred  by  him  in  the  said  appeal,  which  said  sum 
IS  to  be  paid  to  the  prothonotary  of  the  said  Superior 
Court  forthwith,'  and  to  be  by  the  said  prothonotary  paid 
Qver  to  the  said  appellant ;  and  if  the  said  sum  for  costs 
be  not  paid  forthwith,  then  we  order  that  the  said  sum  be 
levied  by  distress  and  sale  of  the  goods  and  ch&ttels  of 
the  said  Louis  Jackson. 
"  Given  under  ou^  hand  and  seal  the  day  and  year  first 

(')  The  vague  langoage  of  the  statate  left  me  in  doubt  as  to  the  official 
into  whOfie  hands  the  coBtoahouId  be  paid.  I  would  in  future  be  diuposed 
T  'B^«!i*"'r^'  "^  ''''^*  ^^  P«yment  to  be  inade  to  the  derkof  . 
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«"«»•       •bov**  mfiitioriod  at  the  city  of  Montreal,  in  th«  diitriot  of 
■>  p.rt«     MoiitM  •forwaid." 

OonvicitionquMhed. 
John  S,  Hall,  Q.C.,  for  upp^'lUnt. 
7V«fNA/<ijy,  tor  th^  n>Np<>iuti«iitH. 

J  D«^;pmb«r  2H,  1887. 

Coram  Davi'dhon,  J. 

'  ^  I.AVOIE  V.  DRAPEAII  et  al. 

Maxler  and  Servant— Accitient  Ike  rext/ilt  of  lianf^erx  inherent  to 
the  em/ttof/ment — RtsjHmtibUUif. 

^,.  Hbld  :-Tlmt  an  employor,  who  !■  not  guilty  of  imkII^hiiw,  i.  not  nwpon- « 

-^  •ll)le  for  ItM  Ruifered  by  m  »i-(i<J«nt  to  hia  workman,  wliinli  iMti<e 

r^dlt  of  dangem  inherent  to  the  traiie  or  employment,  and  of  wlilch 
t)ie  workman  waa  awam  wh«n  \w  vohintarlly  aaaumwl  ih«  employ- 
ment.     And  no,  it  waa  lield  that  maator  roofom  were  not  reaponaible      / 
for  the  death  of  an  apprentitw,  aRed  i«,  who  fell  from  a  platform  / 
whileenRa«ed  injjia  employment,  where  it  apftearfd  that  tlie  appri-n/  / 
tice  waa  aware  of  th«  danger  of  the  work,  wa«  flited  to  engage  inii,  / 

and  tlie  employem  were  wholly  free  from  negligeneo  or  faidt  { 
of  tlu)  platform,  tackle,  or  method  of  work. 

Davidson,  J. : — 

Qp  th«  29th  of  October,  1886.  th«  plaintifTB  «o 
being  in  the  employ  of  defendants,  and  while  at  his 
fell  from   the  roof  of  a  building  which  the  defeikdatots 
w«J»e  slating,  and  within  a  few  days  died  of  thaSjSies 
received.    Judgment  for  damages  to  the  e«te^o^6,000 
is  prayed  for.  / 

The  defendants  were  contractors  for  slailiiff^  the  nun 
nery  on  the  corner  of  Fullum  and  ^t.  G^hmne  streets. 
From  the  ground  to  the  platform,  j^res^^ti/to  be  referred 
to,  waa  about  80  feet.  A  tackle /^nstttii^  of  a  couple  of 
single  blocks,  worked  with  a  ho^e^d^ttached  to  a  spar, 
i  ,  1  projected  from  the  top  of  qrte  o0h^ roof  windows,  and 
was  used  to  hoist  up  the  sfeites/o^rtdf  the  same  window, 
also,  ran  a  platform  betw^ipk^W^d  a  half  and  three  feet 
wide  and  projecting  f»/enoiagB  to  clear  the  ehves.    Hpnii 
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thi»  platform  youuK  XavoU}  \\jS(A,  hnuli^  in  th«  iiandlft 
of  slatoii  iMt  thoy  n«iMih»«d  Uii  l/v«il,  h.aiido^l  thom  ovpt  to  a 
ffllbw- work  mail  aiul  thwtj  )Aw»<nMl  tho  rop«*  to  th<i  ^and 
to  recHivu  auoth»r  loiwl  /H««  hiul  dotuth^d  a  package  of 
ilatea,  hia  compauion,  DrbHiiard,  wan  in  th«  ant  of  removing 
it,  and  tho  i^:^  m^m^it  hw  hiwl  diHapp«mr«d.  No  man 
saw  h<»w  th«5  at•oid♦^IU^  o<Hnirr»'d.  Marvolloua  to  relat«f,  he 
Wttu  «on«!iou«  wht^pick«'d  up,  t^rovo  to  th«  hoiipital,  re- 
tain<Ml  hi«  4'on»K  ionanoBB  for  thro**  or  four  days,  thun  sank 
and  died  t)iro4g|^  internal  ii^jurioa.  Once  and  onoe  only, 
did  he^ap*'^  of  tho  .ttUN«'of  hiH  fall.  While  conteraing 
Ihn  n^xt  tnotniii^  with  Mudume  I^rfulaire,  he  laid  he 
thoughthi^oad  muHt  huvo  turn««d.  -  It  wan  a  poaaible  ex- 
/planatio^f  tho  accident  rather  than  a  poHitive  aaaertion 
fk  to4ta4;an8e.  He  uttered  no  complaiot  againat  his  em- 
/pl^tita  or  their  foreman.  > 

/an  «W^  and  exhaustive  argument,  Mr.  Ang6^c6Ein8el 


amtiif,  based  hia  claim  for  judgment  upon  tJiiese  ux 
f'Ueral  propoaitiona : — 

1.  That  young  Lavoie  was  too  inexperienced  to  be  as- 
aigned  to  thia  duty.  '  . 

2.  That  it  was  foreign  to  th«}  virork  he  was  engaged  for 
8.  That  in  rbnsenting  to  undertake  it  he  was  surpiiaed 

in'hia  good  faith,  or,  rather,  imposed  ^pon  in  hu  deaire 
to  please.      "    . 
4.  That  the  ))latform  should  have  had  a  railing.  ^ 
ft.  That  double,  instead  of  single,  pulleys  should  have 
been  employed. 

6.  That  the  tackling  should  have  been  riggied,  and  the 
work  done  from  the  window,  and  not  from  a  platform,  or 
that  the  slates  should  have  been  carried  up  on  the  shoulder 
by  ladders  and  successive  platforms.  .  V  r, 

I  deal  with  tliese  pretensions  in  the|r  fi^erse  order.  ' 
The  ledge,  cornice  and  spout. stopd  out'  bi^yond  the  win- 
dow about  27  inches.  *Gf  neceiity^p^rUckle  had  to  work 
clear  of  these  and'jjl-lfle  wairBf^e  building.  If  thi» 
mean^of -hoirfting  Were  to  be  adopted  at  all,  the  projecting 
beam  for  the  tackle  and  the  platform  for  the  receiver  of 
"aiea  were  uecessitieB.     In  thftt  CHBeTigipirtMpiaig" 
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tiff,  yon  ought  to  have  adopted  the  safer  method.of  carry- 
ing them  up  by  means  of  ladders. 
As  in  all  cases  of  this  class  the  witnesses  have  beeij 
,   many  and  the  evidence  voluminous.    There  is  absolute 
concurrence  as.to  the  use<  of  a  hoisting,  and  not  of  a  carry- 
ing, system  when  buildings  are  of  the  great  height;  of  the 
one  in  question.  It  is  a  more  convenient,  speedier  and  cer- 
tainly not  morc^dangerouB  method  than  the  one  advoca- 
ted.     If  one  of  a  line  of  men  struggling  up  a  succession 
_of  ladders  iSXeetJhighwJe 
a  single  slate  slip,  the  certainty  of  injury  or  the  possi- 
bility of  loss  of  life  to  8om6  of  thos*  below  him  might  be 
easily  imagined.        \        V  ''    ■ 

It  is  next  pretended  that  had  double  pulleys  been  used, 
the  deceased  would  h«ve  had  four  or  five  instead  of  two 
ropes  to  grasp,  and  if  he  swung  off  the  platform  hisdesceitt 
would  have  been  comparatively  easy.    It  needs  but  little 
experience  iur^  the  use  of  blocks  to  dispose  of  this  theory, 
^and",  in  any  event,  such  eventualities  as  those  suggested 
are  far  and  away  too  remote  from  the  cause  and  result  of > 
the  accident  to  throw  responsibility  upon  the  contractors 
.because  they  did  not  consider  them.    The  blocks  were 
not  used  as  possible  life-preservers.     Their  isole  purpose 
was  to  hoist  the  slates.    They  in^o  way  contributed  to 
the  accident.    Those  used  were  amply  sufficient  for  the 
work  to  which  they  were  applied.     Indeed,  my  impres- 
sion is  that  double  blocks  would  have  been  inore  confu- 
sing in  th^ir  working;  would  have  tempted  heavier  loads,  , 
and  as  a  Qdnsequence  woul(i  have  imposed  heavier  alld 
more  dangerous  duty  upon  jroung  La voie.  '■ 

The  plaintiff  next  asserts  that  the  platform  should  have 
had  railini^.  This4>reten6ion'is  also  opposed  to  the  evi- 
dence of  record.  Not  a  single  witness  has  sworn  that  the 
pUtform  Was  in  its  width,  its  length,  its  strength,  or  its 
want  of  tailing,  other  than  in  strict  accord  with  those 
universally  nsed  in  a  work  of  this  kind.  All  declare  6r 
admit  that  a  railing  would  be  an  inconvenience,  while 
the  great  majqrity  of  the  witnesses,  a^  opposed  to  others 
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presence  would  be  a  positive  and  additional  danger.  My 
own  impressions  upon  the  last  point  were  of  an  opposite 
4^d,  and  I  became  much  impressed  ^ith  the  unhesita- 
ting opinions  expressed  by  skilled  witnesses  like  Mr.  A.H. 
Hutchinson,  lid.  Grenier,  Mr,  Jos.  James  and  others.  Not 
a  single  witness  has  ever  known  of  such  a  garde  da  corps 
being  used  in  this  city.  •  Require  it  for  a  platform  like 
the  one  in  question,  and  it  might  be  called  for  with 

work,  and  in  fact  at  every  point  of  their  dangerous  em- 
ployment: It  was  only  in  his  answer  to  plea  that  plain- 
tiff thought  of  introducing  this  new  notion  into  the  roofer's 
mitier.'        -  '     \ 

The  plaintiff's  three  leading  pretensions,  are  so  int^- 
woven  that  I  shall  deal  with  them  unitedily.  Was  the 
work  in  which  young  Lavoie  was  assigned  foreign  to  that 
for  which  he  was  engagedj?  Was  liis  willingness  to  serve  \ 
imposed  upon  ?  Was,Tie  too  inexperienced  for  th^  duty 
in  question? 

The  story  of  his  engagement  iis  told  by  Mr.  Rousseau, 
defendant's  foreman.  He  asked  for  a  place  in  the  shop ; 
^as  told  that  none  was  open,  but  that  defendants  could, 
give  him  work  as  a  roofer,  and  might  then  take  him  in^Q 
their  shop.  He  accepted  at  once,  an^  voluntarily,  vMr 
was  forthwith  assigned  as  one  of  the  assistants  at  tlie 
nunnery  in  question.  Sent  to  the  firm  by  his  father,  who 
must  have  known  of  their  being  largely  engaged  in  roof- 
ing, he  worked  at  this  contract  from  the  12th  or  18th  t«^ 
the  29th  October^ .        .  ** "  ; 

In  the  presence  of  these  facts  it  becomes  imj^ossible  to 
believe  that  his  engagement  was  the  result  of  a  deception, 
or  his  work  as  assistant  roofer  other  than  thatf  for  #hich 
he  was  engaged. 

It  appears  to  me  to  be  equally  certain  that  no  speoial 
pressure  was  put  upon  young  Lavoie  to  take  6r  to  remain 
at  the  work  of  attending  to  the  tackle,  ^j^as  assigned 
to  JJi0  ^ty,  and  he  accepted  it  without  defection.     Par 

from  being  warned/ impw^tAif^^p^  ^y-t^m  Hftnlaratinn,  unt 
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to  be  ^'moins  exposfej  and  "moins  forc6e  "  than  serving 
the  roofers.     Young  La voie  s^ems  to  have  shared  in  that 
belief.    On  the  verV  day  of  the  accident,  Brossard,  his 
companion,  offered  [to  exchange  places  with  him  if  he 
feared  danger,  and  \e  recused.     It  was  not  his  jRrst  ex- 
perience at  this  post"   'He  had  been  working  there  cer- 
tainly once,  and  perhaps  twice  before.    Lecompte  is  posi- 
m^tt  Was  Ms  third  Time.    TTn  Ihe  day  of  the  accident 
four  hours  of  work  preceded  his  fall.    It  called  ior  no 
skill   And,  indeed,  did    not  need  even   the   exercise  of 
strength.     Danger  is  not  'separable  from  the  business  of 
roofing,  but  with  platforms  of  proper  strength  it  is  mini- 
mized by  firiin  nerves  and  a  head  which  is  not  affected 
by  standing  at  a  great  height.    These  young  Lavoie  pos- 
sessed."   He  was  conscious  qf  the  danger  of  his  general 
employment.     He  told  both  Groulxatf^  Brossard  that  it 
did  not  affect  him.    On  one  occasion  he  replaced  an  un- 
certain  plank  with  well   nailed  timber.    Lecomi)te  in- 
structed him  and  added  proper  words  of  caution.    Boys 
begin  their  apprenticeship  at  the  trade  of  roofing  at  12 
or  13  years ;  young  Lavoie  was  I64    He  was  well,  grown 
and  sturdy  beyond  tis  years— 60  say  the  declaration  and 
many  of  the  witnesses.  Giroux,  Lecompte,  Peljetier,  Bros- 
sard, Lajeunesse,  and  of  independent  witnesses,  James, 
Grenier,  Yon,  swear,  that  it  was  not  improper  work  to 
which  to  assign  him.     I  fully  agt^e  with  them  in  the 
belief  that  to  walk  along  and  pass  from  one  to  another  of 
the  single  planks  which  formed  the  only  means  of  access 
to  the  roofers,  and  that,  too,  up  to  tfte  very  crown  of  the 
roof,  with  supplies  of  slates,  was  h£!avier  and  by  faritiore 
dangerous  wol-k.   I  would  not  Hke(to  do  either,  but  were  I   . 
.  forced -to  a  choice  I' would  qertairily  choose  the  platform. 
Agwiwt  this  mass  df  testimony,  ba  no  small  part  given  by 
'kin»own  witnesses,  plaintiff  can  ojily  refer  me  to  the  hesitat- 
ing opinions  of  Jean,  w^^is  practically  destroyed  in  cross^ 
examination ;  of  Boilly,  wh<^  never  ^rked  upon  a  roo^ 
in  his  life ;  and  of  CharbonneaVwrho,  when  pressed,  will 
only  say  that  perhaps  he  wonldjnot  put  hi«  nwn  boy  to 


"^  like  work.  The  French~goe8^1aauc^beyond  the  English 


SUPERIOR  COURT. 


809 


law  in  imposing  responsibility  upon  employers ;  20  Lau- 
rent, 489.    It  further  adds  to  that  responsibility  by  se- 
verely limiting  the  doctrine  of  contributory  negligence 
Idem,  No.  486.    The  Eaglish  law  in  this  respect  as  well 
goes  largely  in  the  other  direction  and  makes  knowledge 
of  the  danger  a  good  defence,  Woodlejf  v.  The  Metropolitan 
District  Railway  Co., '  Burch  v.  The  Duke  of  Somerset.  *    Our 
J^ffsprudence  has  drawn  its  inspiration  from  both  sys^ " 
tems,  and  represents  the  moderate  id6as  of  both.  It  ought 
to  b9  clearly  established  that  the  negligence  or  want  of 
skill  of  defendants'  foreman  caused  the  accident ;  St.  Law- 
rence Sugar  Rejinert/  ^  Campbell. '    An  employer  free  from 
negligence  is  not  responsible  for  injuries  suffered  by  an 
accident  which  is  the  result  of  dangers  inherent  to  the 
trade,  when  the  workman   can  and  ought  to  know  of 
these  and  has  voluntarily  undertaken  the  work.    Sirey 
18'74-2-346  ;  2  Sourdat,  Re8pon8abilit6,p.  205. 

I  am  unable  to  find  that  the* defendant  have  been 
guilty  of  wrong  doing,  no  matter  from  what  source  the 
law  applicable  to*  a  case  of  this  kind  may  be  drawn. 
Their  engagement  and^  employment  of  young  Lavoi&^as 
legitimate ;  he  came  to  his  death  by  no  fault  of  plat4rm, 
tackle  or  method  of  work;  he  was  fully  aware  of /the 
general  danger  attaching  to  the  business  of  roofing ;  he 
was  instructed  in  his  work,  and  warned  of  its  dangers ;  he 
was,  in  nerve  and. constitution,  fitted  to  engage  in  it ;  he 
not  only  willingly  undertook  to  work^he  tackle,  but  re- 
fu^ed  to  be  released ;  it  was  a  duty  amply  proven  to  have 
been  properly  assigned  to  an  assistant;  the  coroner's  in- 
quest acquitted  defendants  of  blame,  and  an  earnest  con-' 
sideration  of  the  whole  case  leads  me  to  a  dismissal  of 
plaintiff's  actioh,  with  cftsls.  "  ^ 

The  judgment  is  as  follows  :—        ' 
'  "I'he  Court,  etc..;...  > 

ii  Seeing  that  plaintiff  alleges  that  his  son,  being  of  the 
age  of  sixteen  years,  was  engaged  by  defendants  as  an 

'  L.  R.,  2  Ex.  Div.  384.  V 
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apprentice ;  that  the  position  to  which  he  was  detailed 
was  about  86  feet  from  the  ground  and  a  very  dangerous 
one  for  a  boy  of  his  years  and  want  of  experience,  he 
having  been  in  the  employ  of  defendants  foV  only  about 
two  weeks;  that  the  defendants  ought  to  have  known, 
fenew,  and  ^ere  in  fact  warned  of  the  danger,  au4  yet ' 
persisted  in  making  the  boy  do  the  work  complainedof  • 
. .  Ifeftt  ttm  Jicdd««t. -which-^aSsed^me^^^ 
Irom  the  imprudence  or  want  of  eve  and  criminal  negli- 
gence  of  the  defendants  ;  that  the  plaintiff  is  idVaAced  in 
age,  unable  to  work,  and  Jwked  for  support  to  his  son 
wh.0  was  a  robust  and  big  boy,  and  that  ho  Has  suffered 
damage  to  the  extent  of  15,000  ; 

^  Seeing, that  defendants  plead  that  the  boy  voluntarily 
engaged  as  an  "  apprenti  couvreur,"  and  was  strong  and' 
large  for  his  age';  that  the  foreman  went  up  to  the  roof 
with  the  boy  when  first  engaged,  and  saw  that  he  was 
qualified  to  work  on  roofs,  and  that  a  boy  in  this  work 
IS  no  more  exposed  to  danger  than  a  man,  if  not  subject 
to  giddiness  through  fear  ;  that  the  common  usage  is,  and 
It  IS  legal,  to  engage  boys  of  histtge,  and  even  younger, 
as  apprentices,  and  that.they  aye   frequently  qualified 
roofers  at  seventeen  ;  that  the  work  of  an  apprentice  must 
be  upoiL.roofs,  and  that  the  boy  commenced  by  carrying 
slates  to  the  roofers  and  was  so  occupied  for  two  or  three 
weeks;  that  this  duty  is  no  more  dan^us  than  that 
which  the  boy  was  performing  at  the  moment  of  hi^  Occi- 
dent ;  that  at  the  moment  of  the  accident,  he  was  Work- 
ing on  a  platform  about  'thre^  f(get  wide  prelecting  from 
a  roof  windtxw,  and  his  duties  were  to  detach  the  packages 
of  slate  as  they  were  hauled  up  by  means  of  a  tackle"  and  ' 
horse,  and  then  lower  the  rope  \.  that  he  had  been  em- 
ployed at  this  wWk  on  two  previous  occasions  ;  that  the 
defendants  had  t^en  all  necessary  precautions  as  to  the 
platform  and  ptheWise;  that  the  accident  was  caused 
through  the  boy's  own  fault  or  the  dangers  attached  to    . 
his  trade;  that  the  defendants  were  never  warned  and 
are  not  to  blame;         X     '  '.*  '     »  f 

"  CQBsidflring  thnt  boys  begin  at^ffom  the  age  of  from  ^ = 
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12  to  l4  to  work-  as  assistants  to  roofers,  whereas  the 
plaintiff's  son  was  of  the  age  of  16,  large  and  rbbnst  for 
his  yeai:s,  of  steady  nerves,  and  not  affected  by  working  at 
'grei^  heig^CT;^ 

"  Considering  that  plaintiff  himself  sent  his  son  to  seek 

-    worljf  from  defendant,  was  aware  of  his  engagement  with 

...4hom^«ad-«o»8iderhii^  that' the  "WdtK* 

engaged  was  to  act  as  assistant  to  defendant's  roofers  then 

at  wo^k  slating  a  lofty  building  on  the  comer  of  St.  Ca^ 

therine  and  Oampeau  streets ; 

"  Considering  that  the  duty  at  which  plaintiff's  son 

was  engaged  at  the  moment  of  the  accident  in  question 

was  one  to  which  an  assistant  might  be.  properly  assi- 

"  gued,  and  was  less  dangerous  than  that  of  supplying  the 

roofers  with  slates ;  '^      » 

"  Considering  that  plaintiff's  son  had  on  one  and  per- 
haps two  previous  occasions  been  engaged  at  said  work, 
and  on  the  day  of  the  accident  was  employed  thereat  for 
three  or  four  hours,  Jind  that  the  same  required  neither 
skill  nor  strength,'  and  was  not  beyond  his  age  or  capa- 
city ;   '  '  — ^— ., i  •  > 

"  Considering  that  pWntiff's  son  had  during  sixtear^ 
days  been  engaged  upon  Wid  roof,  and  had  shown  him- 
self efficient  and  without  ^ryousness,  and  had  been  fully 
cautioned  and  instructed  f^'  iq  his  work ; 

"Considering  that  pluntW's  son  was  so  well  satisfied 
With  his  said  work  that  on  i>he  very  day  of  the  accident 
he  refused  to  .  exchange  pl^s  with  his  cprnpanion 
Brossard;///.:'-^^-' " ','^.,:'''' s     A    :.    ■:-^-'-'';      ■      ';.  "'■" 

"  Considering  that  the  said  acbident  was  not  caused  by  ' 
any  fault  in  defendant's  platforn^,  tackle  or  meUiod  of 
carrying  on  th«ir  work ;  that  their  employment  Of  said 
plaintiff's  son  was  legitimate;  and  il^at  they  were  not  by 
themselyes  or  their  servants  guilty  «f  wroi^^-dbiag,  im- 
prudence, neglect,  or  want  of  skill ;  ^ 
{  "Considering  that  plaintiff's  son  was  well  aware  of 
*•  the  dangers  attaching  to  the  working  upon  roofs ; 

"  Considering  that  the  Coroner's  jury  fou.nd  that-Ohe 
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rial  allogations  of  their  plea  ; 
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"  Ddth  maintain  the  same,  and  doth  dismiss  plaintiff's    ^ 
action  with  costs."       '^  .       ^ 


'      '^  .     »    >    :      ,  Action  dismissed. 

A.  Archambault,  attotney  for  pontiff.  '      • 

K  ^^^^'  counsel  for  plaintifff         '        -  *  '         •   '     '  . 

i>«  Be//c/ei«i7/8  4- Bom»,\ttorneys  for  defendants' 

*    i    "  ■  ■' 
,  ,      .  [In  Review.]      .  ' 

'  «  <  '  .     December  80,  1887.    '*' 

Qoram  Tascheread,  MATHiEtJ,  and  Idavidson,  JJ.      ' 
''  -        CHARLEBOIS  V.  SAUVfi. 

Ca  20S5— Donation  of  real  estate— Registration  of  sale  by 
donor  to  third  party  before  registration  of  donation— Rights 
of  donee— NullUy  of  deed  invoked  bp  answer  to  plea. 

Hkld:-L  The  notice  received  or' knowledge  acqOired  of  an  unregistered 
right  belonging  to  a  third  party  and  subject  to  registration,  tannot 
psejndioe  the  rights  of  a  subsequent  purcliasef  for  valuable  consider- 
ation  whose  title  has  been  duly  registered,  except  when  such  title  is 
derived  from  an  insolvent  trader  ;-C,C.  2085.    The  mere  fact  that 
thesubwequentpurohaser  was  cognizant  of  the  prior  unregiateied 
deed,  without  eviden«^  of  fraudulent' collusion  between  him  and  the 
vendor,  does  not  affect  his  rights—And  so,  where  R-  made  a  donation 
of  real  estate  to  C.  and  in  the^  following  year,  for  valuable  consider, 
ation,  sold  the  «ame  pi^perty  to  S.,  and  the  subsequent  deed  was 
regwtere.1  prior  to  the  registration  of  the  deed  of  donation,  and  (in 
tiie  opinion  .f  the  majority  of  the  Court)  there  was'  no  fraudulent 
collusion  between  F.  and  S.,  the  second  acqutrmr,  it  was  held  thai  C 
^nld'not  maintain  a  petitory  action  against,  a  founded  upon  the 
deed  of  donatiotf,  though  8.  had  knowledge  of  the  jiriOr  deed 
A  deed  attacked  as  made  in  fraud  of  a  creditor  cannot  be  annuUed  by 
the  Court  on  a. pleading,  e.  g.,  a  special  answer  to  plea,  if  the  conclu- 
Bions  of  the  pleading  do  not  ask  that  thfe  nullity  of  the  deed  and 

.    radiation  of  the  registration  be  pronounced  by  the  Court. 

The  inscription^in  Review,  was  on  a  judgment  of  the 
Superior  Court,  district  of  Ottawa,,  (Wubtele,  J.),  May 
28,  1887,  in  the  following  terms  • — ^  . 
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Vtid  the  mate- 


"  La  Cour,  etc 


■*^ 


"  Attendu  que  le  demandeur  se  plaint  de  ce  que  le  d6- 
fendeur  s'est  emparfe,  le  ou  versje  in  avril  1886,  de  la 
terre  et  dependances  situfies  dans  laparoisse  de  St.  Andr6 
,  Avellin,  dans  \d  pomtfe  d'Otta^a,  connues  et  dfisignfies 
aux  plan  et  livfe  de  renvoi  officiels,  comme  le  lot  No.  40  ; 
que  t^.  demandeur  all6guo  qu'il  est  le  propri6taire  de  la 
'dite  terre  et  de  m^  dfependanc-es,  en  vertn  d'un  acte  de  ' 
donation  h  lui  coiisenti  par  le  nomin6  Joseph  Frappier, 
devant  Mtre.  H.  N.:Eaby,  notaife.le  18  juin  1886,  dument 
entogi8tr6  le  21  avril  1886  ;  «it^que  le  demandeur  demande 
k  6tre  d6(4ar6  le  proprifitaire  del&  dite  terte  et  de  ses  d6- 
pendances,  etii  y'dtro  re8titu6  r    ^v  '       <  - 

•  ••  Attendu  que  le46fendeur  alldgueWil  a  acquis,  pouf 
yaleur.'la  dite  terre  et  ses  dfependancesXdu  dit  Joseph' 
Frappier,  par  acte  de  vente  passg  devant  M^e  X.  T6treau, 
notaire,  le-20  avril  1886,  et  dument  enregistre^  m6me  jour, 
et  ce,  antferieurement  4  Vacte  de 'donation  inV^qu^par  le 
demandeur,  et  que  le  dfifendeur  demand^  4  Strldi&cl&rfe la 
piH]^ri£taiT6  de  la  dite  terre  et  de  ses  d6pendanc^,  et  6tre 
maintenu  daps  sa  .possession  d'icelles ;  '  ^ 

"  Attendu  que  le  demandeur  all^gue,  par  sa  r§ponse 
sp§ciale,  que  le  d6fendeur  connaissait  J'e^*Stence  de  Tacte 
de  donation,  consenti  par  le  nomm6  Joaeph  Frappier,  au 
demandeur,  et  que  I'acte  de  vente  consenti  par  le  dit 
Joseph  FrappiQr.  au  d6fendeur,  a  et6  fait  frauduleusement 
etftre  eux,  et  que  cet  acte  4e  vente  ne  pout  avoir  d'effet  a 
regard  du  "demandeur ; 

"  Oonsid6rant  qu'il  est  d6cret§,  par  I'article  2086  du 
Code  Civil,  aue'  la  connaissance  acquise  d'un  droit  non  ■ 
en(Bgi8tr6  appartenant  d  un  tiers  et  soumis  k  la  formality 
de  I'enregistrement,  ne  pent  pr6judicier  aux  droits  de 
celui  qui  a  acquis  depuis,  pour-vrfleur,  en  vertu  d'un  titre 
4ument  enregistr6  ;    .,  ^ 

"  Considferant  qu'en  yertu  de  I'article  2098  dn  Code 
Civil,  I'acte  de^donatit>if  consenti  par  le  dit  Joseph  Frap- 
pier au  demandeur,  6tait  soumis  k  Ja  formalit6  de  I'enre-  ' 
gistrement,  et  que  le  d6faut  de  tel  enr^gistrement  prive 
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"  GonBid6raiit  qu'en  Tabsenoe  d'enregistrement  de  I'acte 
do  donation,  consenti^  par  le  dit  Joseph  EVappier  an  de- 
mandeur,  le  dit  Joseph  Frappier  restait  pi^pri^taire  de  la 
dite  terre  et  de  ses  d^pendances  an  regard  des  tiers,  et 
que  le  demandei^r,  quoique  propri^taire,  dans  ses  rapports 
avec  le  dit  Joseph  Frappier,  ne  l'6tait  pas  k  I'encontre  du 
d^fendenr,  qui,  en  traitant  avec  le  dit  Joseph  Frappier,  a 
acquis  ,un  droit  rfeefsur  rimraeuble  ep  question  ;        , 

•  "  Gonsiddrant  que,  dans  le  cas  d'un  acte  transH^rant  la 
popri6t6  d'un  immeuble,  p<^4rienrement  h  un  titre  non 
enregistr^  du  m^me  immeuble,  le  vendeur  ou  donateur 
pent  bien  fttre  poursnivi  pour  stellionat,  mais  que  le  pre- 
mier acqn6reur  ne  peut  invoquer  la  mauvaise  foi  ou  la 
complicity  de  frande,  confre  TacquSreur  subsequent  qui  a 

\fait  enregistrer  son  tikte,  et  qui  I'a  accept6  avec  Tintention 
rfielle  d'aoq^6rir,  et  que  ce  n'Ast  que  quand  le  titre  po8t6- 
rieur  enregistrS  est  un  acte  simuie,  consenti  sans  valeur, 
et  fait  de  connivence  avec  un  vendeur  ou  un  donateur 

,  malhonnftte,  pour  I'aider  ^frauderson  acqu6reur,  que  ce 
titre  postirieur  dument  enregistr6  ne  prime  pas  le  titre 
ant6rieur  non  enregistr§ ; 

"  Attendu  que,  dans  Tespdce,  il  n'est  pas  prouv6,  d'nne 
manidre  indubitable,  que  le  d^fendeur  avait  connais^nce 
de  I'existence  de  I'acte  de  donation,  consenti  par  ll  dit 
Joseph  Frappier  au  demandeur,  et  qu'il  y  a  lieu  de  croire 
qu'on  I'a  mis  sous  I'impr^ion  qu'il  n'en  existail  pas' 
ainsi  qu'il  appert  par  le  t^mbignage  de  Mtre  f^treatl ; 

"  Vu  que,  dans  I'espdce,  il  appert  que  la  vente  consentie 
par  le  dit  Joseph  FfappieF  an  d^fendeur,  n'est  pas  simu- 
I6e,  mais  qu'au  contraire.  fa  vente  est  veritable  et  qn'elle 
a  6t§  consentie  pour  valeur  ; 

/  "  Declare  le  d^fendeur  le  v6riti»ble  propri^taire  de  la 
terre  et  ddpendances  sitn^es,  etc.,  et  d^bonte  Taction  du 
demandeur,  etc." 

Mathibu,  J.  (diss.),  after  btating  the  case,  and  his  dis- 
sent from  th^  Judgment  of  the  Court,  concluded  as  fol- 
lows:  'ifJ^l^-^^-''-    ■  ■  V   :-■-■■■■'■•  ^■■-     "'  ••"■■■    ■■'    ^         '     '■'>■■■■■ 

Je  crois  qu'il  n'y  a  pas  de  dififSrence  entre  nous,  sur  la 
question  l$g|Je;  mais  seulemenL  but  rapprfeciatioii  de  la 
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%  preuve.    Je  tronve  qu'il  y  a' concert  franduleax  ontre 

,^  E^fappier  et  le  ddfendeuf,  pour  an^antir  I'acte  de  donation 

•■^w  demandeur,  et  mes  colldgues  n'y  tronvent  que  la  con- 

„fi$iB8ance  de  cet  a<5te,  sans  y  voir  une  ftande  suffiaante 

iJbur  Tannnler. 

-3    Davidson,!.:—    .       :<  i 

^  This  is  a  ]>etitory  action  f<kinded  iipon  a  deed  of  d6na- 
tion  passed  the  1 8th  of  Jun%  1886,  before  Raby,  N.  P., 
between  one  Joseph  Fi^appier  and  the  plaintiff. 

It'  is  alleged  that  itho  plaintiff  entered^  into  possession, 
but  that  since  th^  21st  of  April,  1886,  the  defendant, 
though  well  knowing  the  ezistenciei  of  the  act  of  donation, 
seized  possession  and  persists  in  tif^ubling  the  plaintiff, 
who  prays  to  bd  declared  proprietor,  ai^d  that  the  defendant 
be  ejected  and  made  to  pay  |800  dami^s.         "" 

The  defendant  answers  by  setting  up  a  deed  of  sale, 
dated  20th.  April,  1886,  before  Tfitrault,  N-  P.,  from  said 
Frappier  to  himself,  and  alleges  that  plaintiff's  deed  of 
donation  was  not  registered  until  after  the  deed  of  sale. 

The  plaintiff's  deed  was  given  on  consideration  of  pay- 
ing the  rente  constitu4e  and  other  seigniorial  rights,  of  |80 
in  cash,  of  going  to  live  with  the  donor  and  his  wife,  and 
of  maintaining  them  ^  in  th«  event  of  the  parties  not  be- 
ing able  to  live  together,  the  donors  were  to  have  house 
room  aal  one-half  the  procereds  of  the  farm,  and  other 
benefits.  In  security,  the  f|rm  was  mortgaged  for  #800, 
and  the  donee  could  not  sell  the  property  without  the 
consent  of  the  donor.  , 

The  deed  of  sale  is  made  with  the  usual  warranties,  for 
$2,000,  pajable  in  money  or  in  annual  rente  viagire/  The 
sale  was  registered  at  11  a.m.,  20th  April,  1886,  and  the 
donation  at  1  p.m.  the  day  after. 

The  plaintiff  answers,  it  is  true  that  the  said  deed  of 
sale  was  executed  and  registered,  but  it  was  fraudulent, 
and  the  defendant  knew  of  the  deed  of  donation  and  that 
the  plaintiff  was  in  possession ;  that  the  price  named  was 
double  thV,  value  ;  that  Frappier  wasNsQ^icted  for  pas- 
sinffit     ^. 
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Whilo  the  salu  id  alltfffed  to  be  iti  fraud  of  th«  plaiutiff's 
rightM  and  in  bad  faith,  it  is  nowhere  attacked  ai  being 
simulated  or  without  Herioua  conBiderati<$av 

With  the  6ri8t«'nce  of  this  d««ed  of  Hale  made  public  and 
known  to  him  by  information  and  its  prior  regiBtration, 
heconteijtB  himHolf  with  a  petitory  action,  and  «»vcn  when ' 
the  sale  18  alleged  ho  simply  pleads  its  fraud  and  bad  faith, 
,   and  prdys  for  the  disraissal  of  the  plea 

Sp<iaking  with  a  knowledge  of  Stuart  Sr  Bouman,  8  L.O. 
R.  809,  I  do  not  think  that  a  case  of  this  precise  kind  hjis 
before  arisen  in  our  courts,  at  least  there  is  no  reported 
precedent.  „ 

"  The  notice  received  arjknowlodge  acquired  of  an  un- 
"  registered  right  belonging  to  a  third  party  andaubject 
"  to  registration,  cannot  prejudice  the  rights  of  a  subse- 
"  quent  purchaser  for  valualile  consideration,  whose  title 
"is  duly  registered,  excejpt  when  such  title  is  derived 
"  from,  an  insolvent  tradeij " ;  O.C.  2085.  '     „ 

"  All  acts  inter  mvos  conkreying  the  ownership  of  an  im- 
"  moveable  must  be  registered  ",  and  'V  in  default  of  such 
"  registration,  the  title  o^  conveyance  Icannot  be  invoked 
•'  against  any  third  party  who  has  purchased  the  same 
"  property  from  the  same  veadof  Ipf  ft  valuable  considera- 
•'  tion,  and  whose  title  is  kgistere^"  O.C.  2098. 

The  donor  himself  (taujUDt  sot  up  [want  of  registration ; 
CO.  896.  ^ 

But  suppose,  as  was  uj^d  in  the  present  case,  there  wa» 
collusive  fraud  between  Fra^pier,  the  original  donor  and 
^  subsequent  ven4or,  and  the  defbhdant,  to  despoil  the  plain- 
tiff of  the  rights  acquire^  by  him  under  the  deed  of  dona- 
tion which  he  had  neglected  to  register? 

The  consideration  of  the  question  brings  more  than  one 
legal  paradox  to  the  surface.  When  the  clause,  which 
declares  that  knowledge  of  a  prior  unregistered  deed  shall 
not  vitiate  the  title  of  a  subsequent  purchaser,  was  graft- 
ed on  the  ordinance  qf  1841,  Sir  James  Stuart  deemed  it 
8o  contradictory  to  the  spirit  of  the  first  section  that  he 
voted  against  his  own  measure.  But  the  principle  pre- 
vailad.  that  priority  of  regifltraAiania_anpOTioi; 
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and  couNistencv  of  the  draughtsman  had  to  give  way  to 
the  se<;urity  utl'^rde^l  by  regiiit  ration. 

Frappier  lost  control  of  the  property  and  ceased  to  be 
owner,  as .  regarded  the  plailiti^  from  the  moment  he 
executed  \h«  donation,  yet,  seeiiijg  the  want  of  n^gistra- 
liou,  he  remained  vested  with  skich  (complete  rights  6f 
,  proprit^torship  as  to  bo  able,  with  rewpect  to  a  third  party, 
to  pass  a  deed  of  bale  which  woald  prove  couolasiva  of 

the  title  if  first  registered.       '         -^ 

His  act  would  be  so  gross  a  breac^h  of  n^prols  and  good 
faith  as  to  amount  to  the  <!rime  of  larceny  connected  with 
immovables  known  as  stelliomt,  yet  his  apparent  ac<;ora- 
plice,  if  not  guilty  of  the  form  of  fraud  to  which  I  shall 
advert,  can  enforce  his  rights  as  buyer  against  all  con- 
<-erned. 

A^ome  writers,  like  Chardon,  1  Dol  et  Praude,  68,  and 
K>i88onade,  80  Re^ue  Pratique  et  Droit  Fran9ai|,  have- 
been  venturesome  enough  to  argue  that  knowledge  of 
the  first  act^nd  even  muuvuisefoi  non  lancertde  constitute 
fraud,  but  the  authors  are — it  may  be  said  as  to  the  first, 
proposition,  unanimously,  and  as  to  the  ^cond,  almost 
unanimously,  against  them — and  the  plain  language  of 
the  law'has  been  ratified  by  the  Queen's  Bench  in  Farmer 
Sf  Devlin,  Ramsay's  App.  Oases,  664.  According  to  Demo< 
lombe  (V.  20,  p.  :^69)  the  first  donati6n  is  not  deemed  to 
exist,  bet^ause  of  want  of  registration,  and  it  is  not  pps- 
Nible,  he  argues,  to  commit  fraud  upon  a  right  which 
does  not  exist.  Troplong  (Transcription,  No.  190)  on  the 
other  hand^  puts  the  legal  fiction  on 'theT^ound  that  there 
has  been  no  translation  of  the  property. .  Eyeh  if  he 
signed  the  first  deed  as  a  witness,  or  executed/it  as  a  no- 
tary, he  might  still,  according; to  Pothier  (Trau6  de  Dona^ 
tions  entre  vifs,  sec.  2,  art.  8,  $  4),  buy  from  the  donoV  and 
his  detKl  of  purchase  would  not  be  tainted  with  fraud.         ^ 

In  the  present  ^jase,  knowledge  of  the  donation  is  clia**^  ;/    . ;  .';  :.- 
ged  against  defendant  as  ground  of  fraud     He  certainly 
was  aware  of  it,  although  at  the  moment  of  the  sale,  Frap- 
pier  may  have  Inftde  him  belieye  it  did  not  exist.    What-  a 
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ev«r  th»  rkejt.  it  ia  oloar  to  mo  that  in  thi«  roiipeot.  at  least, 
hii  position  cannot  \\^\  amtailod. 

I  <»nnot  ioncur  in  that  %H»idirnnt  of  th«  judRm«nt 
which  aiimtrtH  that  fraiul  btitwwon  Frappi«r  and  the  dofen- 
dant  producoa  no  ottect  no  long  an  a  valuable  <on«idera- 
tion  flxiHta.     It  in  true  that  the  Code  He<4n«  to  make  a 
valuable  connideration  Huffic^ient  to  legalize  the  dewi.  and 
it  may  be  also  notiiied  that  yirhile  the  Registry  Ordinance 
of  1841  and  C.  S.  L  0,  cap.  87,  «e«!.  1,  spoke  or^bona/kte 
-r-    purchaser,  the  qualifi<;ation  has  been  dropped  in  article 
2086.     But  the  <«,oramo«  law  principle  that  "  la  fraude  fait 
exception  k  toutes  les  regies  "  hai»  still  to  be  recognized 
.„.._  Bemolombe  (vol.  ao,  N©,  614),  makes  collusive  fraud  fatal 
Troplong  (Transcription,  No.  190),  speaks  of  "  iraude  ma- 
chinfii',"  and  Mourlon  (Trana^cription,  vol  2,  p.  82),  gives 
as  causes  of  nullity,  violence  or  devices  to  prevent  the 
first  ocquireur  from  registering,  or  a  stipulation  to  share  in 
the  additional  profit  which  the  donor  might  make  upon 
his  second  deed.     The  conduct  of  the  donor  and  second 
acquireur  must  to  my  mind  have  been  so  flagrant  as  to 
amount  to  a  conspirat^y. 

An  application  of  these  principles  to  the  presTint  case 
teaves  the  mi«ority  of  the  Court  unable  to  find  defendaot 
,      guilty  of  frand.  A  •' 

Months  intervened  between  the  exec'uting  of  the  deed 
of  donation  to  plaintiff  and  the  deed  of  sale  to  the  defen- 
dant.   Jh  the  meanwhile,  Frappier,  a  man  of  70,  unable 
j^even  to  sign  his  naiae,  no  less  than  four  times  applied  to 
the  notary,  begging  (or  a  copy  of  his  deed,  and  he  also 
made  inquiries  at  the  registry  office.    He  appealed  to  the 
plaintiff"  who  answered,  "il'ne  pent  pas  y  en  avoir  de 
contrat,"  and  the  old  man  adds  piteously,  "  c'est  la  m6me 
ohoM,"  and  then  becoming  thoroughly  anxious,  turned  to 
9,  a  lawyer.     Further  unsudcessful  applications  were  made 
at  the  registry  office.   He  became  convinced  that  the  deed 
%ad  nqt  been  legally  completed.     He  asked  defendant  to 
buy.  The  latter  spoke  of  plaintiff;  and  Frappier  said  there 
was  no  deed.    The  defendant  advised  a  letter  to  plaintiff", 
o«wing  him  the  projjgrty  and  a  delay  until  naxt  day! 
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The  plaintiff  initeftd  of  m««ting  th«  parti««  m  n»quMted, 

pontwcl  off  to  hiH  notary,  and  then  d«f«ndant  and  Frappior    c»'«'i«'»*'^,^ 

and  Mr.  T«!trault  b«u  amtt  inorH  than  ovor  p<>niaa4l«wl  that      "     '      ' 

the  donation  had  not  been  completed,  and  the  deed   of 

•ale  wa«  paaaed. 

Here  would  appear  to  have  been  ample  good  faith  on 
defendant's  part,  and  proof  of  hid  reluctanoe,  as  leatiHed, 
to  pur.ihatie  the  property.  FietitiouB  consideration  for 
the  deed  has  been  neither  alleged  nor  proved.  The  plain- 
tiff was  not  only  negligent  as  to  registration,  but  flagrant- 
ly and  even  persistently  so  He  musk  blame  himself  for 
the  result—"  Celui  qui  ne  m)  con  forme  pas  k  la  Iqi  n'a  pas 
le  droit  de  s'en  prendre  A  la  loi."  ( 

In  this  case,  a  deed  of  sale,  not  at^olutely  null  but  at  tl»3 
best  only  annullable,  and  its  entry  upon  „the  registrar's 
books  with  all  due  and  proper  formality,  have  been  pleaded. 
The  plaintiff  simply  asks  for  the  dismissal  of  the  pie*.  He 
ought  by  action  or  exception  to  have  offered  revocatory 
conclusions,  and  to  have  called  for  the  radiation  of  the 
registration.    The  Itth  article  of  the  Code  of  Procedure 
foibids  us  to  a^ndifittte  beyond  the  conclusions  «f  a  suit. 
Fraud  is  nirt  a  cause  of  nullity  in  contracts,  it  only  gives 
"a right  ol  action, or  cKieption,  to  annul  or  rescined  them," 
O.C.lftW.     All  judgments  declaring  the  diasolution  or 
nullity  of  a  sale  must  be  registered  at  length.     C.C5.  2101. 
The  registration  of  real  rights  is  to  be  cancelled  by  ajudg- 
raent  (C.C.  2148)  demanded  from  the  proper  court  (O.C. 
2149),  and  the  cancelling  is  petered  when  the  registra- 
tion has  been  effected  Without  right  or  irregularly,  or  upon 
a  void  title  (CO.  2160).  Kann  y.  Racine,  24  L.  C.  J.  216,  is  not 
opposed,  and  Nordheimer  v.  DufUems,  2  L.  C.  L.  J.  106,  also 
toucems  moveables.     In  neither  case  had  the  deed  been 
made  public  by  registration.  Blomm  v.  Langelier,  and  Lan- 
gelier,  opposant,  8  g.  L.  R.,  p.  272,  is  exactly  in  point,  and 
expresses  the  opinion  of  the  Superior  Court  and  of  the 
Court  of  Review   held  by  Meredith.  0.  J.,  Stuart  and" 
Casault,  JJ.     In  Kingston  v.  Larue,  1  Q.  L.  R.  801,  this 
principle  is  defined  and  again  recognized.  Both  Code  and 
ftuthufitieM  appiiw  tb  m^  to  tnake  li  iiupgggible,  npon  thF^ 
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pleadings  before  us,  to  declare  the  nullity  of  the  deed  *6f 
sale  and  to  order  radiation  of  its  entry  upon  the  registry; 
In  Kane  v:  Racings,  the  Court  laid  down  the  principle  that 
a  third  party  charging  fraud  against  a  deed  need  not  call 
m  all  the  parties,  butthat  a  direct  party  to  it  has  to  im- 
p^ad  all  toward  whom  ,he  bound  himself  The  present 
case  offers  different  features,  and  where  the  existence  not 
only  of  a  deed  but  of  a  registration  is  concerned;  I  would, 

_  Without  dismissing  the  action,  hare  still  felt  unable  to 
give  the  plaintiff  judgment,  seeing  that  Frappier  is  not  en 
cause.    To  declare  this  deed  bad  for  fraud  and  to  wipe  out 

^its  registration  with  respect  to  defendant,  would  be-^ 
^We  Frappier  practically  helpless  to  hereafter  assert  n»nf- 
fight  in  respect  of  either  one  br  the  o\her. 

My  brother  Taschereau,  who  is  unfortui^^tely  absent^ 
concurs  in.the  CQufirniation.  '' 

Judgment  confirmed,  Mathieu,  J.  rfiss. 
Bochon  Sr  Champagne,  attorneys  for  plaintiff. 
^!  Robidaux  Sf  Fortin,  attorneys  for  deifeudanl. 
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November  10,  ISST. 


Coram  Wurtele,  J. 
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THE/CITY  OF  MONTREAL  v  THE  MONTREAL 
/STREET  RAILWAY  CO. 

Street  BaUwny  Companp— Construction  of  Charter  and  Muni- 
]        cipal  By-Laws— Repairs   to   Streets— New    Pavements-* 
.      LiabUity  of  Company  to  contribute  to  co4  of  permanent 
I       improvimenis. 

'  '  '  '■■,'■"  '-  '  '    "    t  .'"-     -.     ■•/ 

Hm^:— 1,  That  a  Street  Railway  Company,  authorizwi  by  their  charter 

'     to  construct  and  maintain  a  railway  upon  »  certain  street,  are  not 

.liable,  under  a  municipal  by-law  requiring  the  Company  "to  keep 

^  the  roadway  between  their  rails,  and  twelve  inches  oil  each  Hide 

^^  thereof,  paved,  macadamiWl  or  graveled  as  the  case  mAy  be,  so  as 

to  suit  the  kind  of  paving  used  in  the  streets  through  which  their 

lines  run,"  to  contribnte  to  the  cost  of  a  new  pavement  laid  down 

by  the  city  .over  the  Btrnet  in  qneition,  innlnHing  n.^ 


-■4s.' 


•^, 


Company  wisre  bound  to  keep  in  order. 


I-!*    * 
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I.  That  tlie  laying  of  new  pavomento,  like  the  malting  of  the  street 
Itaelf,  is  a  permanent  imi)rovement,  which  igholely  at  the  charge  of 
the  city,  and  to  which  the  Company  are  not  bound  to  contribute. 

.  That  the  Company  are  only  bound  to  keep  their  tracks  and  the  spe- 
cified portion  of  the  roadway  in  good  condition,  and  to  make  all 
necessary  repairs  thereto;  but  are  not  bound  to  perform  work  alter- 
ingthe  form  or  nature  of  the  roadway  ^nd  of  the  pavine  of  the 
streets.  |  _  , 


.  The  Company  defendauts  \yere  incorborated  by  a  Statute 
of  the  Province  of  Quebec,  under  which  they  were  autho- 
rized io  construct  and  maintain  a  strek  railway  in  the 
City  of  Montreal,  in  accordance  with  the  provisions  of  a 
certain  by-law  (No.  265)  passsd  by  the  djty,  12th  Septem- 
ber, JfieO,  which  by-law.  it  was  thereby  provided  s^ou^d 

;  come  into  force  and  effect  after  an  agreerient  based  upon 
its  provisions  should  have  been  entered  into  and  agreed 
upon  between  the  Company  and  the  City  by  deed  ;  and 
the  City^and  the  Company  were  by  the  Alct  authorized  to 
enteir  into  covenants  as  to  the  construction  of  the  railway, 
^°'*'  *^<*"S8*^  other  "things,  the  repairing^  macadamizing 
and.  gravelling  of  the  streets  or  roadway.  The  City  was 
also  empowered  to  |)asi?Other  by-laws  and  to  amend,  and 
l^peal  the  same,  for  the  purposfi  of  carrying  into  effect  any 
^h -covenants  or  agreements  with  jthe^  Company,  provi- 

i^ild  %at  %o  such  other  by-laws  should  infringe  upon  the 
frivii%es  granted  to  the  Coinpany  by  the  byrlaw  No.  265 
and  by  the  Act,  Clause  %  of  the  by-law  provided  as  fol- 
lows:— •  ,  \    ^  1 

"  That  the  roadway  between  and  within  at  least  three  ^ 
"  feet  from  and  outside  of  such  rail,  shall  be  payed,  maca-^ 
"  damized  and  kept  constantly  in  good  repair  by  the  said 
"  Company."  t  4  ' 

By  clause  26,  it  waa  provided  that  "should  the  said 
"  Coinpany  neglect  to  keep  the  track  or  the  r«^adway  be-      ,' 
"  tween  and  on  each  side  of  the  rails  in  good  ponditiop, 
?"  ort<;^have  the  repairs  made  thereon  that  may  be  con- 

"sidered  by  the  Road  Committee  to  be  necessary,  the  Eoad  *'^ 
"Committee  shall  in  that  case  or^er  such  repairs  to  be 
,"  made  forthwith  by  the 
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•|  mittee  shall  cause  the  said  repairs  to  be  made,  at  the 
'*  cost  of  the  Company,  and  tjhe  amount  so  expended  may 
"  be  recovered  against  the  ijaid  Company  in  any  Court 
*'  having  jurisdiction  in  the  jpremises." 

This  by-law  (No.  266)  was  agreed  to  between  the  City 
and  the  Company,  by  notari$l  deed  subsequently  p^sed. 
Afterwards  the  Company  applied  to  the  City  for  an  amenit- 
ment  to  the  by-la;y  with  a  view  of^ssening  some  of  their 
obligations  under  it,  and  onjthe  iTth  of  October,  1866,  a 
"jrther  bylaw  (No.  6)  Was  aidopted  by  the  City,  whereby 
Tigst  other  amendments,  clause  1  of  the  first  by-law 
waS^ended  to  read  as  follows  :—  , 

Company  shall  be  held  to  keep  the  roadjvay  be- 

?  tween  their  rails  and  twelve  inches  on  each  side  thereof 

"  paved,  macadamized,  or  gravelled,  as  the  case  may  be, 

""•so  as  to  suit  the  kind  of  paving  used  in  the  streets 

"  through  which  their  lines  run." 

It  did*  not  appear  that  any  deed  of  agreement  was  en- 
tered into  between  the  Cpanpany  and  the  City  as  to  this 
by-law.  '         ! 

On  the  30th  of  April,  ISsk,  the  Road  Committee  of  ^he 
City  adopted  a  report  recommending,  amongst  other  ne- 
cessary improvements,  the  laying  6f  stone  block  paving 
on  a  portion  of  Notre  Dame  Streef  East,  upon  which  the 
Company  defendants  had  long  pBfeViously  laid  their  rails, 
under  the,  provisions  of  their  cMrtfer  and  the  by-law  265i 
and  which  had  up  to  that  tijrfe  bepn  laid  with  ordinary 
Macadam.    This  report  ^a^  duly  <k)nfirmed  by  the  City 
Council,  and  in  accordance  with  a  resdlution  of  the  Road 
Committee  to  that  effect,  the  Com^jmy  defendants  were 
duly  required  by  notarial  profegf  of  |h^'l6th  of  May,  1884, 
to  itaake  the  portion  of  the  said  ^^iiviW  lying  between 
their  rails  and  twelve  inches  on  each  sic^e  so  as  to  suit  the 
kind  of  paving  "used  and Vbe  used  "  by  the  City  in  the 
said  portion  of  the  street,  and  were  notified  that  in  default 
t|ie  Road  Committee  would  cause  the  said  paving  to  be 
made  i^t  the  cost  of  the  Company,  and  proceed  in  due 
course  to  recover  the  Hftm<^.    Th^  iJompany^^rofusodr^o— 


comply  with  fhis  protest,  und  the  paving  was  laid  by  the 
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Road  Committee  at  a  cost  for  that  portion  of  the  street  oc- 
cupied by  the  defendants'  track  and  twelve  inches  on 
each  side,  of  |6,098.66. 

.  The  City  sued  to  recover  this  amount  with  accrued  in- 
terest, setting  out.  the  facts  above,  mentioned.  The  Com- 
pany demurred  on  the  ^ound  thai  no  liability  was 
>wtt  L  and  alsa  pleaded  to  the  merits.  The  hearing  of 
Ifhe  demurrer  was  referred  by  consent,  to  the  trial.  It  was 
alleged  and  proved^oiTthe^part  of  the  City  that  the  portion 
of  the  street  in  questiou  was  in  ISad  c^dition  previous  to 
the  laying  of  the  new  pavement,  and  that,  "being  one  of 
the  principal  thoroughfares  of  the  city,  it  became  neces- 
^^H|p5pair  and  permanently  improve  the  same."  On 
^*™"^airt  of  the  Con^pany  it  was  proved  that  they  had 
kept  their  poriion  of  the  roadway  in  good  order 
iancf'c6iidition.  .^ 

•Nov.  10,  1887;]  #  '        -    * 

P.  J.Cpyle,  with  him  E  L.  Ethier,  for  the  city :—  ^ 

The  facts  being  uncontested,  the  only  <j[uestion  lor  the 
Court  is  one  of  interpretation  of  the  by-laws.  Under  the 
amended  by-law  (No.  6)  the  Company's  obligation  is. clear, 
not  only  to  keep  their  portion  of  the  roadway  in  good 
repair,  but  to  keep  it  paved  so  as  to  suit  the  kind  of  paving 
used  in  the  rest  of  the  street/  It  has  been  shown  that 
the  new  pavement  was  a  necessary  improvement,  and 
would  save  repairs  to  the  Company,  who  should  not  be 
allowed  to  benefit  by  the  improvement  without  bearing 
their  pippprtion  of  the  cost  of  .making  it;  and  such  was 
the  evident  intention  of  the  by-laWs.  .    -^ 

H.  Ab^tt,  Q.  a,  for  the  Company :—  ' 
The  by-law  No.  266  is  the  only  ^pne  binding  on  the 
Company,  as.being  the  only  one  which  has  been  ratified 
by  agreement  between  them  and  the  city.  Ai^endments 
to  ^this  by-1^  could  oitiy  bind  the  Company  in  so  far  as 
they  we;it  to  carry  into  effebt  the  terms  of  this  agreement, 
or  of  subsequent  covenants,  between  the  parties ;  and 
were'd|[  no  effect  against  the  Company  so  far  as  they 
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clause  seven  of  thai  by-law,  the  CompauyV  obligation 
only  extejided  to  keepinjf  their  portion  of  the  existing  - 
.roadway  m  good  repair ;  and  in  so  far  as  the  by-latr^'Nor 
6  mi^ht.be  xionsttued  to  extend  their  obligation,  it  was  an 
inTriugement  upon   the  privileges  granted    them,  and, 
therefore,  unless  .sl|.own  to  haVe  b^en  made  in  accordtace 
with  jBom^  covenant  or  agreement  with  the  Company,  wi^s 
not  binding  on  themi  r  ,     ', 
•    'it  was  shown  that  an  amendfcnent  to  the  by-law  Was  ' 
asked  for  by  the  'Company  with  the  view  of  reducing  the 
extent  of  roadway  which  they  were  bound  to  keep  in' 
order;  and  the  aip^ded  by-law  was  passed  with   that 
primary  object ;'  l^ut  if  aUy  increased  obligation  was' 
"  thereby  placed  on  the  Cotnpany,  it  w,as  not  binding.    In  ' 
any  casp,  thetrue  construction  of  the  amfended  by-law  (No, 
6)  would  only  show  an  obligation  on  the  Company  to 
keep  their  portion  ol  the  roadway  in  Bccordaiwje  ^ith  the 
,  rest  of  the^  street^  th^  obligation  is  to  /teep  or  maitita^, 
whatever  kind  of  paving  the  city  may  usa  in  the  streets  • 
not  to  malte  or  construct  new  pavementsi  or  to  change  the 
naiure^of  the  roadway,  or  the  kind  of  paving,  to  suit  tfe 
whinj  of  the 'Road  Committee.    Being  lawfully  in  posses- 
sion of  the  roadway,.they  were  only  bound  td  maintain 
what  they  got,  and  if  the  city  chose  to  adopt  a, new  land 
of  pavement,  it  anust  ^o-so  at  it*  own  cost,  and  the  Com- 
pany would  then  be  bound  to^maintain  it. 

•Even  if  the  by-law  could  be  construed  as  contended  forx 
'by  the  ci^y,  there  was  no  raachineiy  provided  for  carrying 
it-  into  effect;  no  peu.alty  being  provided  in^  ca?e  of  the    , 
•:  Company's  default.    Section  26  only  gave  the  Road  Com. 
mittee  power  to,  ofder  repairs  to  be  made*  and  on  the 
Company's  default,  #>  make  such  repairs  lat  the  Company's 
expense.  The  pavement  in  question  was-  not  in  the  nature     ' 
of  repairsrimt<^  permanent  inii-.rpveraent,  as  alleged  by 
the  plaintiffs  in  their  declaration.     The  resolution,  and 
action  generajly  of  the  Road  Committee,  was.  therefore 
unauthorized  and  of  no  bii^diW  effect  upon  the  Company,,. 
.Bttifcr,  in  reply  :\- *: 
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_felidi|^»tt;  they  had"  acted  upon  it;  4iid  they  couldv  not 
accept  the  benefit  conferred,  and  at  ike  same  time  repudi- 
ate th^' increased  obligation.  -«    ,         \- 
^^6^u4i?™ent,  rendered  the  same  day,  was  as  follows: 
;^"  Seeing  t^iJ^t  the  ptaintiff  claims  the  sum  of  |6,880.49 
^rom  the  defendants  for  the  cost  of  layings  new  paving 
-.^^  Notre  Dame  Street  East  from  D^housie  Square  to 
VRJpuarque  Street  between  the  rails  pf  the  defendant^'  rail-. 
"•^*y,  and  for  a  width  of  twelve  iaches»orf  each  side  of  the 
tj»(ik';  ..,    '  .  is.    '■  >     ;;;•  ^  ^x     ■['.  , 

"Seeing  that  tl^e  said  paving  was  ordered  by  the  City 
CouEciras.aperminent  improvement  in  the  public  inter- 
est, which  was  required,  by  the  great  traffic  in  the  street 

'in  question;  .  "' 

"  Considering  that  th^  Corporation  of  the  city  is  bound 
not  only  to  build  new  streets  but.to  cwfry  xM  Mid  make 

\  \f  existing^  streets  all  alterations  w  impio^mente  whi9h 
^^^^l^y  Oounqil  may  resqlve  upon  and  ordet;  .  *    ■     »  ^. 

,  : "  ^^wdering  that  by  its  charter,  by  thfl  by-lav^  of  the 

'City,  No.  ^65.  passed  o^|the  12th  SepterirbS,  1860,  and  by 

.the  agreemnmt  between.the  partiA"  lentefed'lntp  04  the 

1st  of  Octbber^  1861,^befor«  Mr,  WilK^  R09s,.N4^tary.Jthe 

d^pdant  had.the  tight  tosciinstruqt -and  maintain  a  track' 

for  its  railway  .upoki  the  str«?et  iii^question,  and  to  use  the 

^me  for  the  transj^rWnd  carriage  of  passengers ;      . 

", Considering  that  uiidar  th'e  tth  sectioit  of  th^  by-law: 
^bove  mentioned;  u»der  the  4th  section  of  by.l»|r  Np  6 
passed  oA  the  17th  of  QctioW^  1866,  Amending  the  laid 

•  7fh  section  of  the  fiist  mentioned  byJaw,  under  secf  26 
of  the  first,  said  inpufioiied  by-law,  and  also  under 'the 

mboYe  mentioned,  agreement,  the  defendant  is  bound  to. 
keep  the  tracks  of  its  railway  and  a  width  ,6f  tWeiVe 
inches  on  ;^ach  side  thereof  in,  good  condftion.  and  io 
make  all  necessary  repairs  therSto,  Tbut  that  it  is  not - 
bound  to  performwork  a}teit|r  the  form  6^  ndtureof  the 
roadway,  and  of  the  paving  ^  the  streets  on  which  its  ' 
tracks  are  laid,  or  in  other  words  that  it  is  not  bound  to 
contribute  to  the  cost  of  opening  streets  or  of  m,.l?,nc  r->- 
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cit  «f  •  ^^^^^'''^^ff.  ^'^^^  *^«  work  of  which   ttfe  plaintiff 

MoniMai    'claims  the  cost  frctai  defendant  is  not  a  work  of  ordinary- 
stitfe'co.  maintenance  or  of  repait,  but  is  really  a  work  of  permanent 
improvement,  altering  in  the  public  interest  the  nature,  of 
the  paving  and  the  form  of  the  roadway,  and  that  'such 
work  was,  one  for  which  the  defendant  was  not  liable  ; 
'  "  Doth  dismiss  the  action  in  this  cause,  with  costs 

,      etc." 

'^         '  "      Action  dismissed.     , 
~  7     P-  J.  Cople,  attorney  tor  plaintijSs.    j     ";     -^  .  ^- 

/ilAAoMs  4*  t7(imp6e//,  attorneys  for  defendants. 


[hi  Bkview.]' '  ■         :-''■■'':■%  ■    ' 

December  20,  1887. 
..  -       <     * 
Coram  Johnson,  Papineau,  Loranqer,  JJ.      . 

MACFARIJINE  v,'jOYCE.        ' 

Libel— PrivUeged  Communication— ItUereU  tfwi^  of  later. 

HKLD:-That  a  letter  written  in  good  faitli  and*  without  malice,  by  the 
lessor  of  premises  occupied  by  a  manufacturing  Company  of  which 
the  plaintiff  was  manager,  and  addressed  t6  one  of  the  director  »nd 
principal  shareholders,  charging  the  manager  with  inefficient  adnii<N 
istration,  the  writer  at  the  time  having  reason  to  be  anzions  respect- 
ing his  interesta  as  landlord  of  the  Gottipany,  ii  a  privileged  com- 
munication. ' 


The  inscription  in  ReviewTWas  on  a  judgment  of:the  i 
Superior  Court,  Monti'eal  (Davidson,  J,),  6ct.  17,  1887. 
The  case  is  fully  stated  in  th»  opinioft  of  the  Court. 

Davidson,  J.  (in  Superior  Court)  :— 

The  present  case  involves  no  confusing  features  either 
of  law  or  of  fact.    The  Mj«or  Manufacturing  Company  is 
a  corporate  body  doing  business  in  this  city.   On  the  26th 
March;  1886,  ^laintiflF  being' its  manager,  defendant  it*- 
landlord,  and  Lewis  D.  Ross,  of  Detroit,  one  of  its  princi-v^ 
-pal  shftreholdgyg  and  a  diTBntoT,  dofondant  wrote  a  lytl(  ^ 


a  iottor 


" — ~r 


*;'•■    i  ■»■ 


\      -A 


a    "t. 


nr^  of  teller. 


A 


^'  T.-     -  -r- 


'^-  Youn  reapectJnlly, 


■^ 


AiJoYcn 


(Signed) 

:/_■••  ■■•,-•,,,.(■■■ 

It  is  alleged  that  defendant  orally  rej[)e%ted  th'^e  state- 
m^fs  to  other  directors  and,  shareholders-;  that  upon  a 
telegram  from  Boss  the  plaiptiff  was  obliged  to  go  to 
Detroit  at  a  cost  of  |50,'and  that  generally  he  has  suffered 
damage  to  the  amount  claimed.        •        '  * 

Defendant  denies  that  the  letter  is  libeH,ous  or  that  he 
wrote  itmaliciously.  H©  Affirms  that  Ro^^  wg,  his  inti- 
mate ISend  and  a  direcjP  of  the>  Company  ^that  the 
^building  occupied  by  theTompany'waa  specially  erected 
for  it  by  defendant  «nd  was  under  lease  for  nine  years 
from  May,  1684,  at  a.remal  of  f  l,tOO ;  that  the  letter  waT 


T. 
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to  Ross  which  is  charged  as  having  been  malicious  and       nw. 
defamatory,  and  the  cahse  of  #10,000  damages.    The  com-  M^fTUn. 
munication  is  to  the  following  effect : — 

L.D.ROU,  F^.,  :  •  ^^^*^^^  M«ch  26. 1886. 

DaiR  SiR.-Yoa  will  be  surprised  to  get  a  letter  from  me,  but  it's  only  last 
week  I  heard  you  were  a  stockholder  in  the  M^jor  M.  C.  Pttrhaps  you  do 
not  hear  of  all  its  doings,  but  Tcan  assure  yon  things  are  not  going  on  as 
smoothly  as  they  might  db,  on  account  <<  Mr.  J.  McFarlin,  who  I  know  i3 
,  an  ntimate  friend  of  yours,  but  if  I  could  be  the  means  of  pnwenUnjr  you 
making  a  loss,  I  would  like  to  do  so-  ",  "^      ,      "' 

^  Nqw,  i«  the  first  plaoe,  I  am  not  a  stockholder,  but  the  landhrd  of  the 
factory,.and  would  be  very  tony  to  lee  the  dimpany  come  to  grief  through  bad 
managemmt.  It  appears  Mr.  Mi^jor  or  anyone  else  cannot  »et  on  with  Mr 
J.  McF.,and  Mr.  Miyor  informs  methey  are  losing  business  all  through 
him.  There  .8  one  fact  about  the  Company,  that  is,  too  many  areKvingou* 
of  it,  anddomqfpry  lii^  for\,  Mr.  J.  McF.  and  Mr.  M^jor  getting  $1,600 
each,  besides  bookkeeper  and  other  office  hands,and  thatalloutoft30,Q00 

,  Mr.  Mjyor  telltf  me  he  is  g^ing  tp^^U  a  meeting  of  stockholdem  to  talk 
over  matters,  and  fMya,  if  a  change  in  fhemtmagement  cannot^bg  hadhewiU 
tii>and  wind  the  tmeem  up.  He,  1^^,  i(imU%4,tp  reiign  hi,  part  man- 
*agetnent%n  OuiconcemifJ.  McF.  it  put  mUof4hemana(,ement,andu  mother 
xlockMder,,  namely,  Penfold,  mhou»e,Selwyn,  Baumgarlen,  Bingham,  tfu: 
bookkeeper.  There  ape  ten  shftres  sUll  to  be  token  up,  and  if  the  chang^ 
can  be  made  I  will  take  up  and  purchase -othera,  as  I  firmly  believe  it's  a 
Kood  thing  if  well  land  economically  managed-  I  do  not  write  wanting  to 
purchaseyoar  stock,  but  to  wafn  ^ou  before  it  becomes  almost  worthlewi 
and  to  aok  you  to  give  me  power  to  act  in  your  behalf  if  it  comes  to  a  vot^ 
as  towho  is  to  manage  the  Major  Manufacturing  Company. 
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true  in  its  ttssyrtioiiM  ol*  fai^t  and  of  tho  Honrces  from 
whon«'t»  hiH  iuformatiou  .  ame  ;  that  th«  pro^iiecta  of  the 
Company  oocaaioiuHl  him  anxitity,  and  that  it  wae  written 
for  the  protection  of  their  sovoral  interests  ,jmd  was  priv- 
ileged. ■  .    ■  I 

It  will  be  ooniM'ded,  I  imagine,  that  th«  species  of  defa- 
matiou  whitjh  charges  a  person  with  in«uipa(;ity,  unfitness 
or  waut  of  some  neciessary  qualification  in  the  oxercisQ.  of 
his  business  i^  actiouable'without  proof  of  actual  malice 
or  special  damage  as  is  the  libel  which  assails  personal 
character.     I  am  forced  by  the  plea  and  by.  hupporting  ar- 
gumeut-at  the  Bar,  to  first  determine  if  the  letter  stands 
within  the  limits  of  ,this  legal  principle.    To  impute  to  a 
member  of  a  profession  that  he  does  not  possess  the  tech* 
nical  knowledge  neceBjsary  fpr  the  proper  practice  of  his 
profession'  has  beefl-held  lib*]jiloite.^-^()dg<}r,  26  ;  Russell, 
Grimes  and  Misdemeanors,- 846.  '  So  it  is  a  libel  to  write 
to  the  employers  of  an  architect,  asserting  th^t  he  has  no 
experience  in  that  particular  kind  of  work  and  is  there- 
fore unfit  to  be  entrusted  with  it^Botterilt  v.  WJiiiehead, 
41  L.  T.  688.    So  also,  if  the  |vord8  have  a  natural  ten- 
dency to  cause  the  plaintiff  to  be  removed  from  his  office, 
as  by  imputing  inefficiency  or  gross  incompetency. — Howe 
V.  iVi«,  Holt,  663  ;  2  Saflk.  694.  .     . 

Judged  by  these  pret^edents  defendant's  letter  is  surely  ' 
actionable  and  calls  for  a  defence.  His  pleas  put  upon  him 
the  responsibility  of  establishing  privilege  as  arising  out 
of  interest  and  a^  the  truth  of  his  statements.  His  first 
ground,  if  sustained,  would  operate  as  a  bar  toihe  action  ;* 
his  second,  if  compelled  to  remain  alone,  could  only  miti- 
gate damages. 

Seventeen  customers  of  the  concern  swear  that,  their, 
business  relations  with  the  plaintiff  were  of  a  perfectly 
satisfactory  kind,  and  that  they  thought  highly, of  Mm. 
His.  brother  John,  a  then  director,  considered  his  manage- 
ment |n  all  respects  satisfactory.      ,'■    ' 

For  the  defence,  B.  J.  Major,  next  to  plaintiff  the  largest 
shareholder,  and  Mr.  Peufold,  manager  of  the  Bank  of 
Britiih  NoTik^AiaMkttHaw^^eofflpairyViwnkere^ 
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Hhan^holdor,  ossort  that  plain ti fF  waH  utterly  iiuomp«)toiU 
as  manugor,  that  ho  was  inakiiigf  tho  atoirk  worthloss  apd 
ruuuiug  tho  Company  into  tho  ground.  Bingham,  a  then 
director,  the  succesBor  of  pUintitf  in  tho  irianugorship,  and ' 
now  8et;reta'ry,  c^nourti  in  tho  holiot'aH  to  plaintirt>  goneraji 
incapacity.  09introver8io8  hotwoon  Mr.  Major  and  the 
plaintiff  were  incpsHaftt.  Tho  former  belie vod  tho  businctm 
wasbtang  ruined.  Hiw  evidence  in  irroproa«;hable  and  his 
"opinion  sincere.  So,  too,  aro  those  of  John  Macfarlan6. 
The  judgment  of  cither  is  urged  by.  plaintiff  and  .defen- 
dant respectively  to  bo  warpftd  by  personal  feeling.  Unless  ' 
upon  matters  of  fa<!t,  thtj  case  J^ad  best  rest  upon  purely 
independent  testimony.  All  that  istissertod  in  the  letter 
as  mattar  of  information  was  roall^so ;  at!  that  it  asserts 
as  mat^r^f  fact  is  sworn  ,tqt^|b^^jpn«^i)y  Major,  Penfold, 
and  Biftgham.  The  evidence  furtlii  sWws  tJB  Joyce,  in 
his  anxiety,  Wlso  spoke  to  Mr,  Penlold,  and  was  strongly 
confirmed  in  his  impressions  by  the  latter. 

Ti#liug  for  the  moment  from  these  issues  to  the  ques- 
tion <^i4efendant's  right  to^^end  such  a  letter  under  any 
circumstanceSjjiHhyilJfij^  Defendant  had  spe- 

cially erected  thftbuitding  for  the  Company  ;  its  Ipase  ran  - 
for  j{iiff(S  years  from  1884,  w^th  option  of  termination  in ' 
"favor  of  the  lessees  ii^  1889 ;  his  rent  had  been  irregularly 
paid,  and  in  J886  that  dqe  iii  May  waa  not  met  until  Oc- 
tober ;  so  hateful  a  messenj^j:  as  a  lawyier's  letter  became 
,  necessary  ;*and  his  relations  W^ti^  plaintiff  were  disagree- 
able.   These  are  serious  facts,    ^f^  were  reasonable  ' 
causes  of  annoyance  ^o  the  plain^  in^ili^respnt,  and 
possible  causes  of  loss  to  him  in  the  futureT^'lnaQlvettcy 

meant  the  sure  cancellation  pf  his  lease,  aiid  trouble' 

loss  no  inatter  how  large  his  security.    Joyce  adds  ]the 
pretension  of  intimate  personal  acquaintance  wit&  Ross.- 
but  this  is  not  established. 

It  is  strenuously  urged  by  pfaintiff  that  all  this  does 
not  create  such- a  common  interest  between  defendant 
and  Ross  af  wotlld  make  the  letter'privileged,  even  under 
English  law.  5e  further  argues  that  it  is  tQ^he  French 
Taw  of  defamation  we  mui^  "turn  for  gnicEqijw,  apd  thp^ 
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within  itN  domain  the  privilege  involcfld  haii  ho  plaice.  I 
am  imabltf  to  concur  in  ll\iH  l«tt«?r  asHortion.  Privilege 
and  rightful  o<H«Hi«n  have  pltum  in  both  Byiitoma!  In 
Pbi/emn  V.  Moi^n,  10  L.  O.  J.,' Madgloy,  J.,  8aid  (p.  98): 
"The  Kuglish  knd  French  dt^flnitions  (of  malice)  plainly 
"  concur,"  ai^d  again  (p.  100),  "Where  the  communication 

i8  made  in  the  honcHt  purHuit  of  the  persdh'sown  inter- 
•  efitH,  or  in  necessary  self-defence,  suc^h  as  a  person  who 
"  has  been  robbed,  has  a  right,  upon  reasonable  suspicion, 
"  to  tax  the  suspected  person  with  the  theft,  even  thougfc 
1'  tHird  p«rsoni  were  present,  and  this  is  so  by  French  law  ' 
"•Iso ;  GrelK't-Dumazoau  247." 

There  is  no  doubt  that  by  English  authority  a  member 

.  of  aconcei^  may  in  good  faith  write  a  co-m(^taber  charging 

misconduct  upon   their  mfinager.      Lord  Ch.  J.  Ellen-. 

borough  supporting  this  doctrine  said  in  McDdu^all  v. 

Clardidge,  1  Camp.  267,  that  "  it  was  impossible  to  say  that 

"  the  defendant  had  maliciously  published  a  libel  to  ag- 

"  grieve  the  plaintiff,  if  he  was  acting  bona  fide  with  a  view 

\"  to  the  interests  of  himself  and  the  person  whom  he  ad- 

,"  dressed  ;  and  if  a  communication  of  this  sort,  which  Wbh 

"  not  meant  to  go  beycfnd  those  immediately  interested  in 

"  it,  were  the  subject  of  an  action  for  damages,  it  would 

••  be  impossible  for  the  affairs  of  mankind  to  be  conducted." 

A  precedent  much  in  point  is  Dunmun  r.  Bi^g,  X  Camp. 
269,  in  which  it  was  held  that  a  creditor  of  the  plaintiff 
might  comment  on  the  plaintiff's  mode  of  coiftucting  his 
business  to  the  man  who  is  surety  to  that  creditor  for  the 
plainCiff^s  trade  debts. 


Adopting  th«se  principles  I  cannot  escape  the  convic- 
tion that  defehdant  used  a  fair  means  of  protecting  what 
he  believed  to  be  endangered  interests  of  his  ow,n  and  of 
Ross ;  that  his  letter  was  not  an  oifficiotis  m<^d1||g  ^h 
the  position  of  plaintiff,  that  it  was  in  his  b^lieftind  the 
belief  of  others  actually  true ;  that  he  exercised  hi»-priyi- 
lege  within  the  limitsj  required  by  the  occasion,  and  that 
his  defence  ought  to^re vail.  '        ' 

It  is  fair  to  Mr.  Macfarlane  to  add  that  only  his  admin- 
istrative  capacity  was  nallt?<i  jp  gneBtion,  atid  that  ftlith(^ 


-  ^TTOFKBIOB  OOU^.      «  "881 

■ .  _,,  "^      ',  ■;   ■  .  '■  %.«", 

MiIinuRMB  (i|K>k«  in  th«^    hifrhoHt  termn  of  hiN  pttrMoiial 

,      The  judgment  of  the  Superior  (lourt  wa«  u  follows  :— 
"  The  Court,  otp...... 

"'Oonsidering  that  tho  building  occupied  by  the  Mi^jor 
Manufacturing  Ooinpany,  of  which  plaintiH' waa  manager, 
h^  been  specially  erected  by  defendant  for  lease  to  said 
Company ; 

"  Considering  th'at  on  the  26th  of  March.  1886,  date  of 
the  letter  set  forth  in  plaintilPs  dec^laration, defendant  was 
the  landlord,  of  said  premises  by  virtue  of  lease  for  nine 
years  from  May,  1884,  but  with  option  of  termination  in 
favour  of  the  lessees  at  the  end  oLfiVe  years ; 

"  Considering  that  the  defendant  believed  he  had  reasbn 
to  be  aggrieved  with  plaintiff  in  relation  to  the  mainten- 
ence  of  said  building,  that  his  rent  was  irregularly  paid, 
and  on  one  occfwion  had  six  months  overdue ;  _i 

"Considering  the  defendant  had  been  informed  by  pro* 
>n^pent  shareholders  of  the  matters  stated  in  said  letter  as 
matters  of  inforination,  and  that  the  same,  as  well  as  the 
asseirtionN  of  fact  therein- made,  were  with  good  reason 
believed  by  defendant  to  l^  true,  and  wore  substantially 
true; 

"  Considering* that  defendalnt  had  reason  to  be  anxious 
respecting  his  interests  as  the  landlord  of  said  Company ; 

",  Considering  that  Lewis  D.  Boss,  to  whom  slud  letter 
was  addres^d,  was  a  shareholder  and  director  in^said  J 
Company;  '-.   /"      ^        "^ 

"  Considering  the  terms  of  said  letter  werewithin  limits 
fairly  required  by  the  circumstances  then  existing  in  con- 
nection with  said  Company ;  /  / 

"  Considering  that  said  letter  was  privileged  and  with- 
out  malice ;  '      i 

"  Considering  that  plaintiff  hath  failed  to  pnnte  the 
material  allegations  of  his  declaration ;  /•   • 

"  Doth  dismiss  the  said  plaintiff's  action  with  costs,  dis' 
traits,  etc."  "       »  ■ 
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l)tM'.  20,  18H7!t  .'.' 

JoiiN»«»N,  J.,  (in  R„vh«w)  !-- 

The  plaintili;  maii.iff..r  of  ,i  Joint  .to.  k  ^„^,  ,„„. 

Ibe  dolondunt  for  (iuin«K..|»  by  a  IIImI  coiiUiii«d  in  a  l«tter 
which  tho  hittor  wrotu  to  a  Mr.  K,m,ii,  a  priaoipal  i.to.k. 
holdor.   Thin  kltor  r^pn'.ontod  th.^  phiintiff  m  an  unfit  or 
«u«HfH  munaH^.r  <»C  the  (Company,  and  i«.  no  doubt,  on  ita 
fH<-.^   libdlouH  at  fir«t  Hight.     Tho  dofmidant  ph.ada  tho 
truth  ot  til,.  I«ttor  ana  an  intoront  and  privih^e  on  hiH  part 
Jn  writing  it  without  au^  malice.    I  quJt«  agree  with  tho 
plamtitr  that  it  in  not  a  que«tion  of  whether  ho  wan  a  good 
managt^r  or  not ;  Jhat  would  b«  a  niattor  «,f  opinion   with 
bu8ine«8 'm^-n.  a  numlj^'r  of  whow  have  boon  examined 
and  ot  whi.  h  it  might  be  dilHcult  for  na  to  get  at  the  exact 
.iu«ti<>e.     It  wan  contended  b^  the  plaintiff  that  the  defen- 
dant had  no  such  interoHt,  and  it  wa«  urged,  in  support  of 
that,  that  he  W.18  not  a  sto<kholder.    The  fact  is  undoubt- 
edly true :  the  defendant  was  not  a  8to*:khold<.r,  but  he 
was  the  landlord  of  the  premises  leased  to  the  Company 
and  had  an  interest,  under  the  stipulations  between  him 
and  them,  in  an  .-xtension  of  the  hmse  at  their  option.  He 
may  have  been  secured  for  his  rent  by  the  law.  but  such 
an  interest  as  he  had  was  sufficient  under  the  law,  and 
under  the  reasonable  motives  of  business  men  in  such  cir- 
cumstances, to  deprive  his  representations,  if  there  was  no 
express  malice,  of  the  intent  to  libel.    We,  therefore,  think 
that  the  judgment  which  took  that  view  of  the  case  i»a 
reasonable  judgment,  and  not  repugnant  to  aay  principle 
of  law,  and  it  is,  therelbre,  confirmed. ,  f 

Judgment  confirmed. 
Maclaren,  Leet  Sr  SmUh,  attorneys  for  plaintiff. 
Davidson  ^  Ritchie,  attorneys  for  defendant. 
(J.K.) 
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TAM—Fnir  and  honrM  ri^mrt  of  /Mrormiinffn  hforf.  Ctmrt  of 
X^Juntm — Ahence  of  Dtimngt. 


nKi,ii:-l.  A  riiir  ati.l  hoiuwt  Tv\nnt  in  a  nowufwiMir  of  pronMHiliiKa  iMtfora 
HCuiirt  of  JiiHtiiw,  w|mth«r  «HtiuJeuit«|  ^,r  notiMMlMMi  if  iiiiiirkHM 


•         to  pvraoiM 
'J.  T\w  (htrunttt 
the  plaintif 
th«  imhlioM 


in  ntnuigllHtiKHl  by  Bvidnm-o  sIio^Iiik  tli«t 
'M  Niich  Kmt  he  autfimd  no  tlAmaKo  b| 


Davidhon,  J 

In  this  .u^tioii^o  plaiutiir.hftrgps  that  Ito  deltodantf, 
oil  the  17th  Der.imhor,  1880,  with  an  exprt'SH  inUmt  of  in- 
Jiiiry.  i)ublinhiHl  a  lihdl  in  thoir  n«w«pAp«»r,  the  MoutroAl 
Ouilif  Star,  to  thy  loUo wing  efluct  ;— 

KxCTTEMENt  IN  fllR  OlIWnilT  CoURT 


V.  / 


»» 


■•:€. 


■/ 


"  Quite  an  ox«  itoiiicat  wiw  .uuhwI  in  tho  Cinuit  Court, 
this  morning,  through  an  u[)i>ii»ation  uiwl«  by  Mewrs. 
fvongprfe  &  I^violett*!  boloro  Mr.  Ju8ti(«  .Tt»tt6,  against  a 
confrdre,  Mr.  Donald  Downiu.  The  ['wXh  wor«  stated  as 
follows :  A  JC^cw  York  lirni  retained  Messrs.  Dowuie  & 
Lanctot  to  effect  a  8<ii/ure  of  the  »#}<!t8  of  a  saloon-keeper 
named  n«»^achamp.  After  th«^  l<i|M|  had  made  the  seiz- 
ure,  the  goods  were  sold,  and  iraJWiled  more  than  the 
amount  of  the  oUim  The  proceeds  and  the  wri^Were 
taken  by  Mr.  Downie.  A  few  days  ago  the  saloon-keeper 
demanded  the  return  of  the  surplus.  Mr.  Downie  refused, 
andt^ie  matter  was  placed  inthc^  hands  of  Messrs.  Long- 
pre  &  Laviolotte,.  who  applied  for  a  rif^^le  nisi  against  the 
bailiff.  The  latter  answered  that  he  could  do  nothing  as 
Mr.  Downie  had  the  mpney  and  the  writ.  This  morning 
the  Court  was  asked  to  sum^nou  Mn  Downie  to  make  an 
explanation.  His  partner,  Mr.  H.  Lanctot,  appeared  and 
denied  that'  Mr.  Downie  had  beeii  guilty  of  anything 
illegal^    An  agreement  between  the  defendant  and  Mr« 
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Downie  placed  in  his  hanMhe  power  hfe^had  excised. 
The  surplus  haS  beeu  tist'd  iu  extinction  of  two  other 
judgments  againstB-Bauchamp.     Hot  words  then  ensued 
between  Mr.  Lwictot  and  Mr.  Laviolette,  the  latter  stig- 
"-matizingMrj^ownie's  apt  as  "  unqualified  rascality."  Mr. 
Justice  J^ttfe  did  not  interrupt,  but  after  he  had  finished, 
said  that  Mr.  Lam^tot  should  not  divulge  such  proceed- 
^ings  of  his  partner  as  they  reflected  on  all  members  of  the 
'bar.    H^anted  a  rule  nisi  against  the  bailiff,  but  al- 
lowed him  to  sue  Mr.  Downie  en  gurantie.  Mr.  Laviolette 
and  Mr.  DbWnie  met  afterwards  in  the  corridor  and  in- 
■dulged  in  an  abusive  battle  of  words."  "Vi 

After  setting.out  various  innuendoes  as  attachable  to  the 
language  Used  i»^he  article,  the  correctness  of  which  de- 
ductions the  defendants  de^y,  and  which  need  not  be  . 
discussed  at  the  moment,  the  declaration  proceeds  to  al- 
lege that  "  at  other  times  during  the  past  twelve  months, 
I'  in  the  Said  newspaper,  the  defendants  had  maliciously 
.  "  libelled  the  plaintiff;  and' notably  on  the  19th  day  ^ 

'I  November  last  past,  in  an  article  headed,  '  Professional  • 
.  I'  Etiquette,'  copy  of  which  is  produced  in  support  here- 
"  of  to  form  part  of  these  pTe$ent8,  and  the  present  article 
"  18  only  the  culmination  of  a  series  of  systematic  injuries 
"  to  which  plaintiff  has  been  subjected  at  the  hands  of 
"  defendants ;  "  that  the  charges  in  said  articles  contained 
are  false,  and  were  published  for  the  purpose  of  injuring 
the  reputation  and -private  chawicter  of  plaintiff ;  "that 
said  libels  in  th«  said  newspaper  "''contained  have  damaged 
plamtiff",n  his  name,  fame  anl  reputation, in  his  sensi- 
"  biiities  and  m  his  practice  "  to  ih6  amount  of  $10,000 

I  have  thus  minutely  stated  plaintiff's  case,  as  put  for- 
ward  by  his  declaration,  because  of  a  curious^contention 
which  has  arisen  between  the  paiies.  It  is  asserted,  on 
the  pne  hand,  that  both  articles  are  alleged  as  substantive 
causes  of  action ;  while  the  defence,  oh  the  other  hahd 
argue  that  the  publication  of  the  19th  of  November  is  only 
referred  to  for  the  purpose  of  emphasiang  the  charge  of 
special  m^hce  v^hich  is  madt4gainst  dffeiid,.nf« 


*^e  secona  article  is  set  out  first^ai^  in  itself ;  thedate 
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of  the  publication  and  a/production  of  the  paper  complete 
the  description  of  thja^cond ;  elaborate  innuendoes  are  at- 
tached to  the  one-7the  other  is  in  this  respect  also  left  to 
take  care  of  itself  "  i 

ApparentdcMaaioa  of  purpose  marks  the  succeeding 
langfuagBof  the  declaration.  A  series  of  systematic  injuries, 
inclusive  oMhe  article  of  the  19th  No,va#ber,  and  whicli 
found  ^;^minatioii  ii«  that  of  the  ikh  December  is  /al- 
leged to;aave  existedTr  Up  to  this  point  the  belief  amounts 
^to  a  ce/tainty  that,  only  one  article  is  u^ffed  as  the  imme- 
diatVgiround  of 'condemnation.        .        \  / 

le  next  paragraph  alleges  that  the  "  skid  artides  "  are 
f^se  and  published  for  the  purpose  of  injiiring  plaintiff; 
then  comes  an  important  change  of  exprfession  and  the 
damage  suffered  by  plaintiff  is  claimed  as  resulting  from 
"  the  said  libels  in  the  said  newspaper."    If  the  word 
"newspaper"   was  intended  to  be  used  in  its  generic 
senseand  to  include  both  the  issues  produced,  plaintiff 
has  sued  for  the  t^vo  publications.    No  sooner  is  the 
strength  of  this  view  mentally  admitted  than  perplexity 
\  once  again  takes  the  lead  when  it  is  noticed  that  "  news- 
\ "  paper  "is  on  a  previous  page  used  to  describe  one  num- 
ber, and  the  next  paragraph  suddenly  returns  to  the  sin- 
gular and  only  speaks  df "  said  publication  in  said  newa^ 
\  paper  "  and  of  "  said  article."    On  a  point  such  as  this 
I^resumption  ought  to  lie  and  doubt  to  be  given  in  f^vor 
of  the  defendant.     He  is  entitled  toa  clearly  formulated 
bill  of  complaint.     In  any  event,  the  decision  at  which  I 
.  ha^  arrived  in  respect  of  the  yrhole  case  makes  more 
elaborate  enquii-y  as  to  the  real  scope  of  the  declaration 
unnecessary.  '^  '^ 

OnJ^the  merits  defendants  plead  that  the  ^articles  wer^ 
published  in.  good.faitfa;  without  malice,  with  due  care 
and  precaution,  in  the  course  of  their  ordinary  business 
as  proprietors  of  a  hewspi&per,  and  as  the  repbrts  pf  the 
proceedings  of  a  public  coftft  of  justice ;  ^hat  the  publica- 
iion  wa^  privileged,  and  that  the  plaintiff^yas  not  injured 
ill  any  ^^.  ;  {     -  .  >^ 

^    Replie^to  two  questions  will'settle  the  responsibilities 
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ol"  the  4ofdiidant8  and  the  alternative  rights  of  the  plaintiff. 
1.  Were  the  publications  legally  justifiable  and  fair 
reports  of  proceedings  in  a  public  court  ? 

2.  What  is  the^flTect  of  the  evidence  produced,  Respect- 
ing plaintiff's  character  ?  '  .  \ 

At  the  trial  plaintiff  lastoned  publicatiC  upon  th^e- 
fendants  and  closed  his  case.  Seeing  that  eithey  of  t) 
articles  contained  one  or  more  libellous,  and  hence  actioiJ^ 
able,  phrases,  defendants  were  forced  to  a  justification  to 
meet  the  presumption  of  loss  which  the  law  creates  and 
the  remedy  which  it  affords,  even  in  the  absence  of  proof 
of  actual  consequential  damage. 

Ere  passing  thee^hreshold  of  an  inquiry  as  to  the  cor- 
rectness of  the  reports,  it  becomes  necessary  to  determine 
whether  their  publication  was  justifiable  under  any  cir- 
cumstances.    It  has  come  to  be  a  well  established  doc- 
trine of  the  law  of  libel  that  proceedings  before  a  court  of 
justice,  .truly  and  honestly  reported,  although  occasion- 
ally proving  injurious  fo  individuals,  are  to  be  held  pri- 
vileged.   Public  policy  and  public  convenience  are  broad- 
ening rather  than  Testrictiiii]^!^  rule.    In  the  absence  ( f 
malice  courts  are  wary  of  putting  legal  handcuffs  upon 
P^S^s^ers  o/  newspapers  vi^hen  reporting  judicial  pro- 
ce^iings.     A  condensed   report  if  substantially  correct, 
also  carries  legal  immunity  with  it.     But  in  either  case 
the  privilege  would  disappear  if  the  statement  were  ex- 
ceptional in  its  appearance,  misrepresentative  in  its  facts 
or  malicious  in  its  purpose,  „" 

It  is  certain  that  the  incidents  referred  to  in  both  re- 
ports caused  a  goo.d  deal  of  discussion,  and  the  Beauchamp 
case  even  momentary  excitement.    The   facts,   says  Mr 
Monk  (plaintiff's  own  witness),  of  the  Cadorette  case,  if 
correctly  reported,  are  extraordinary.     A  public  court' of 
j^8tice  gave  authority  while  large  professional  and  lay 
audiences  afforded  publicity  to  the  proceedings.    U  can- 
not be  claimed  that  their  appearance  in  the  jcolumns  of  a 
newspaper  wereexcdptional  instances  of  the  zeal  of  a  re- 
porter or  afford  proof  of  the  m8lice|)f  a  publisher.    Thoy 
involved  mattftrs jyhich  wore  not  indifforunt  oitht^y  to  the 
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Bar  or  to  the  public.  A  profession  entmwted  with  the  advo- 
cacy of  enormous  ijersonal  interest  ha^o  right  to.  evade 
thccensorship  which  reports  of  the  procefedings  of,  and  of 
the  doinj?8  of  its  members  in  courts  of  ji/stice  involve.  In 
ihe  presence  of  these  opinions  iHaS^nd  that  the  pub- 
f   lication  of  the  subject  matters^  these  imports  was  un- 
justifiable. ^        /  ^ 

But  defendant  has  not  yet  /elieved  himself  of  responsi- 
bility.    The  lav\fe  imposes  upon  him  the  further  duty  of 
establishing  that  his  reports  were  neither  flagrantly  in- 
correct nor  maliciously  imfferfect.   Th^  article  of  the  19th 
of  November  states  that  a  jud^ent.was  that  morning 
rendered  by  Mr.  Justice  Taschereau  granting  a  requite  ci- 
vUe,  setting  aside  a  judgment  taken  ex  parte  by  Mr  Downie, 
and  permitl!hi|  his  advetparies  to  plead.    Such  a  judg- 
ment was.actually  rendcfed.    It  gives  the  facts  on  which 
the  judgmeif^^  based.  'Such  facts  actually  existed) by 
way  of  pleading  au^pf  proof    Although  the  defendant's 
case  has  no  ('ouceni  with  the  inherent  truth  of  these 
pleadings,  the  correctn^ess  of  the  evidence  or  the  equity 
of  the  judgment,  it  ^ords  me  pleasure  to  sftte  that  Mr. 
Dprion,  plaintiff's  then  adversary,  in  the  course  of  his 
testimony  before, this  coto,  was  willing;ito  believe  that 
Mr.  Downie  had  fqrgottejDi  the  arrangement  by  which  he 
was  notio  enter  up  judgment,  as  he  did  do,  without  noti-  • 
tying  the  plaintiff's  attorneys. 

I  turn  to  the  ijfeporf  of  th^lTth  oi' December.  Jts 
correctness  is  seriously  challenged '  in  one  respect  only. 
,\W  *'^"^*^^  Jette's  reiparks  are  claimed  to  Kave  been  gen- 
l  eyal  and»not  to^have  had  special  reHrence  to  the  plaintiff. 
The  contention  is  correct,  tlthough  some  of  the  witnesses 
now  examined  were  left  with  a  different  impl^jssion.  Mr. 
Laviolette,  an  advocate,  acting  as  the  attorney  of  one  of 
the  parties  in  the  case,  dfescrijbed  the  conduct  of  Mr.  ^ 
Downife  as  "  unqualifie4  rascality."  Mr.  Lanctot«rose,  &^ 
in  defence  of  his  partner,  denied  the  charge  and  made  a 
statement.  Mr.  Justice  Jett6  thereupon*  said  in  effect. 
You  give  the  impression  that  lawyers  "sometimes  make  "^ 
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gemsffts,  an^siich  a  belief  IS  prejiaicnil  to 
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he  profession.    The  plaintiff  had  been  verbally  warned 
that  the  case  was  t«-co^e.tip.     A  baUiff  had  been  sum 
mon^^^.  rufeof  pou%  accountibrand  palver  mSs 

more  than  once  been  J^quested  to  reiurn,  aU  which  he 
did  subsequently  r^r J:    The  Siar  reporter  read  WWe 

itated  then,  and  new  swears,  that  it  is'  a  tWe  account 
Mr.  Longpr6,  another  attorney  in  the  case, Iriow  prothd- 
not^ry,  also  swears  that  it.  is  a^faij  report     Mr.  Lanctot  ^ 
Sf     *;  it---ctness.    The  iLer's  stateme" 
deience  of  Mr   Dow  nie  was  actually  less  favorable  and 
.  effective  than  its  published  recital 
fh.^°*f '*''  I.  m  the  race  of  lacts  such  ^  these,  adjudge 
'l?h  dU'rK^'  TV"^«**^'^*-%^<>"ect,andthaUtl 
clo  hed  with  the  mahJe  of  imperfection  and  of  unfairness  ? 
i«3annot.  .        ^       ^^-:    -.^  ;     .,. 

anoS^r  Z  ''^^'^'^':^^^  «»«««  Points  less  certain, 
another  and  grave  y  senous  element  of  the  defence  would 
go  fer  toward  mmimizinj^i^laintiff's  right  to  a  judgment 
Evidence  has  been  adduced  to  prove  that  plaintK 
suffered  no  damage  by  the  publication  of  thL  a  Mete" 
Standing  by  itself,  this  would  operate  to  -mitigate  damt'  , 

t^abrt        ^i!^'P^**"*^^'«^-«-     Iti^ofsfchregrel 
nlanHff     ?i  '  "T'^''^  "''  «**«ding  by  itself,  to  iLe    ' 
plaintiffwith  only  a  rigidly  legal  right  of  action.  Joined 

rUi's  r^ffi  ^.'T/^^-"-  -  ^-.  ^^  asserted  in  thfs 
case.  It  IS  sufficient  to  determine  every  dqubt  and  to  com- 
P  ete  the  conviction  that  this  action  ought  to  be  ^  tl      ^ 
dismissed  with  costs.  t  ••"  "«'««"  ^s, 

Thejudgment  is  as  follows:—  t        "§ 

^     "  The  Court,  etc...  '  •         \ 

"  fionsideriug  t^t  pLmtiff  m'and  by  h«  diliratW 

ofth?SlIt?„?n  "»?J«™!:'  '«"'"'«  publLttoBS 

i««r         •      .,"'  J***™!*'.  ">d  'he  I9th  of  November 
1886  were ju.tift.ble,  8Ub»taBti.lly  corm>t  .„d  &S^  . 
of  ..d  regardmy  proceeding.  ;r.  public  C^^^t' 'fg„^  - 
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,         >        [In  Review.] 

'    '         -■    ..■■■■ 'S' 

'■  .     April  80,1886. 

Coram  JoHNSQif,  Torrance,  LoRANOER,  J:f 

il^J^EY  V.  THE  IMI^RIAL  INSURANCE  COMPANY. 

Fire  Insurance- Alteration  in  use  of  ptemises-Increase  a/ Risk 
—Verdict  contrary  to  evidence— New  Tritd.    ^/ 

'        2g'"?"'"«iP«'«ottoi.,^a  substance  which  it^p^v^wt 
,  Wbre  inflammlBli  than  the  stdck  of  a  tennery..The  fire  fiiSSZaT^ 

,>m  the  cotton.    By  ac^dition  of  thepoJicy  the  «Be6t  tWpS 
for  more.hazar,lou8  ptfWes  avoided  thecontracL    THeiurrS* 
;    hat  the  drying  of  cotfo,^„ot  a  maferial'^uStiSZ  Zt/ 
^  •   «»  prem,^,  and  thatth^ration  did  notiteniX'«r  ' 

HHLD:_lJat  thei«>  being  oyidence-t%t  thejnsl^  by  the  use  of\he 
.    .premiBes  for  drying  eotton,  incAised  flie  risk    the  v««S^ 
■^-      <«-t«-y  to  the  evidence  add^c^^d  a  net  SwaLoS*  "" 

Torrance,  J.;-.         .  V  ,  ^t, 

^  .The  pliMntifTs  action  is  based  u^nfi^  jj^Jicies  of  insu- 

rance  granted  b^thip  o^pany,  defend  tint,  ^n  tho  buill 
^  mgs,   macBmery  and    stock  of  plaintiff's  tanner^and 


'      # 


'. '!    ■ '  *  8upk4iA|i  court. 

trti?^^?'"f  *****^'  '"Ap«*»^»^"«°«  '»^^»»«  columns       lii 
pf  the  Iflfonli-eal^i^  Sta^   a  Lwsp&pe^  published  by  de-      Down., 

lendants,  were,  a«j  a  com  squWte,  privileged  and  were   »<»^W 
[Without  malice  I  \       ;  :  .- 

"Considering  that  it  h  ,th  tipeii  proved  that  plaintiff     /  ' 

suffered  no  damage  by  1  jasonW  jBaid  publications  <)r 
either  of  them  ;  »    V   • 

"  Coosidertrig  that  plai  itiff  hlth  failed  to  prove  the 
■matenal  allegations  of  his  declaration  ;  * 

^"  Doth  dismiss  /hesai^    Plainiff's' action  with  costs 
*-dtstratts,  etcif        "  f  \ 

/^  -•  rw    ^  .      *  '   "^  \  \    Action  dismissed. 

(     G  A.  Geoffrum,  Q.C,  attofney  for  blaintiff. 

Greenshields,  Guerin  SrGreenshiddsXe^tiorney^ford^fen-    ' 
1  dant.  \ 

'        '•     (J.K.) 
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leatbwp  dressing  house  in  th%c 
placto  the  14th  of  April^  188^' 
is  clMned  as  the  loss  sustaine 
,     '^''^"^y  the  com^ny,M(«fen^ 
|j  '  shiire,lhe  prenl^W|[>eihMin6ur( 
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•    -    ^•"  mm^  m  ■■"^  ''^oWhal-'lilVpose, 
ildon  Ootlon  MlifJ^lipliy;    That  the  pre- 
.drying  of  cotfion^fci  plaintiff's  premises,  was 
in  the  use  a^d  t^ditiou  of  his  prerail^rf  from 
which  they  were  linffid  by  the  policies,  viz. :  as 
^epy  and  leather  dressiiii^ousei  and  that  the  pre 
tpeuc^  of  and  drying  of  i|otton.^i^.d  the  risk  •  that  the. 
.yiit^  first  appeared  and  b^rolte;  o!ol^  said  eotton,  which  was 
^  ,|he  cau?e  and  occasion  of  tlie  fia:M,that  the  drying  of  cot- 
^^tqiti(fr^8  Without  the  knfl^idlepi^risent  M  deiondant; 
^  th^p^risk  was  inj!rea8ed„first,j  because  tlie  «aid  cotton 
;*)  wa^^tsel  f  a^soune  of  danger,  afslif  ing  very  inflammable 
^'^^#^^  J^^«!*y  *o  take  fire^  eiihet*  itpontafteously  of  from 
iiotheV" Gileses,  than   Jeathet  dr  the  stock  of  a  tannery. 
^^f"^Se(50Bid,  Jj^cause,  th,e  pr6ce!fe8  of  drymg  said  cotton  was  an 
^'Jj^jctra  amdjadditional  risk  to  th0!^se  and  occupation  ©f  the 
^Jwen^ses^ia  tannery  and  leat^»4r^dre8sing  house,  which 
.use  ahd  occupation  wag  algo  Wlinued,  and  defendant 
Was  thereby  sU^ect  to  Vt^o  risl^s  jiijistead  of  one.   Thirdly, 
b^causfe  said  cotton  being  very'jiJoitiiustibU,  would  spread 
the  fire  (as  it  actually  didj  very  tapidly,  and  the  fire  would 
with  difficulty  be  extinguished,  and  the  loss  from  the  same 
increased,  as  actually  occtirred*iul^e  preSen^case.   That,  , 
mOTeovftr,'t$e.  company,  defei^«lit|  and  any  insurwice' 
companj^  UTit  consented  at  all  ■'  -  ^  -  - 

jed  solely  for  drying  of . 
leath^.r  dressing  hot 
g  dritid,  would,  at  all 
preminnu-tl 


.>'»v. 


*ro  artmilding  either . 

ftr  used  as  a  tannery 
wet  .cotton  was  also 
'^'require  a  much  larg|F 
father  dragging  hoaa^- 
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and  much  larger  than  was  actually  charged  bv  defendant 
^n^  paid  by  plaitttirin  the  present  case.         ' 

The  company  defendants  rely  upon  0.  C.  2674  -^"Any 
"  alteration  in  the  use  or  condition  of  the  thing  insured 
^  irom  those  to  which  it  is  limi^d  by  the  policy,  made 
.    ^  without  the  .onsent  of  the  J^surer,  by  means  within 
f  ^  ^  control  of  the  insured,  atd  which  increases  the  risk 
y    w^x^use  of  nullity  of  the  policy.     If  thp  alteration  do 
, .  >^  not  mcreaso  the  risk,  the  policy  is  not  affected  by  it" 
And  upon  condition  No.  1  of  their  policy,  which  reads  as 
.        folows,  to  wit ,— "And  it  is  agreed  and  declared  t^^bethe 
,       ^  true  mtent  ftnd  meaning  of  the  parties  hereto,  that  in 
^  case  the  above  mentioned  premises  are  at  any  time 
during  the  period  for  which  this  policy  would  otherwise 
^  continue  in  force,  used  for  more  hazardous  pur/oses  tEan 
..that  called  for  in  the  original  contract  of  insurance,  £  if 
It  be  vacant  and  unoccupied,  or  the  hazard  otherwise 
increased,  or  if  it  be  a  manufacturing  establishment. 
^  running  in  whole  or  in  part  over  or  extra  time,  or  run- 
mng  at  night,  without  special. agreement  endorsed  on 
this  policy^  this  policy  shall  be  of  no  effect,  "—which  con- 
dition is  specially  pleaded ;  and  they  rely  upon  the  above 
article  of  the  Code  and  the  condition  of  the  policies  as  in 
point  of  law  establishing  that  having  insured  a  tannefv 
they  cannot  be  held  to  answer  for  the  added  risk  of  an 
«»?»r%^:different  kind  of  use ;  and  that  if  the  defendants 
prove  the  facts  alleged  in  their  "pleas  the  policies  must  be 
held  to  be  annulled  and  the  plaintiff-'s  action  dismissed 

me  plaintiff-  answered  setting  out  the  fact  that  the  Hu- 
don  Cotton  Company  having  h^d  several  bales  of  c<*ton- 
;      (asmall  quantity)  wet,  so  that  it  was  in  danger  of  rottinjr 

nS^l'^^^iPii^*'  ''"^'^  *^^™  **»«  temporary  use  of  hi^ 
ftiif^^hicriiem  gratuitously,  and  plaintiff-  specially 
denied  that^e^fi^iwas  increased  *t  all.  While  contend- 
mg  ^at  there  was  in  t^s  e««e  .absdutelyno  increase  of 
nsk.  Prwntiff  6ubmitfl||pon"'the-Airt^  ^' 

and  numerous  cases  succeedingftiiat  6yen  ifetiie  risk 
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not  ronstitntn  nuch   an   altoration   as  would  vtfid  the 
poliott'8. 

Thejury  wore  a«kcdT— 

1.  Did  defendant  issue  to  plaintiff  the  policiea  of  insu* 
ranee  against  loss  by  lira^  numbers  1,728,488,  1,782.604, 
1,782,505,  1,863,290  and  1,864,901  :  plafetifTs  exhibits 
numbers  1, 2, 8,  4  and  5,  whereby  for  th«»  prtrniiums  there- 
,  in  set  forth,  they  insured  against  loss  by  lire  the  buildings, 
i]yachinery  aijd  stock,  the  property  of  plaintiff  dew5ribed  in 
the  printed  sih^'dules  annexed  to  said  policies  for  the,  sum 
of  126,666.68,"  in  the  proportions  in  said  sehedules  set  forth, 
and  for  the  periods  of  time  mentioned  in  -said  policies  and 
subject  to  the  terras  and  conditions  thereof  V    Ans.  Yes. 

2.  Were  the  bjiildings,  machinery  and  stock  of  plaintiff, 
the  property  so  insured  by  defendant,  destroyed-  by  fire, 
to  wit,  on  or  about  the  Mtji  of  April,  1886?    Ans.  Yes. 

8.  Did  the  plaintiff  thei^eby .suffer  loss  and  damage, 
and  if  so,  to  what  extent?    Ans.  Yes,  to  the  extent  of«- 

-189,721.28.    .■  .    •..-..  - ■'  ;'";•■....■  ■-:  r  ■.  ■:.   ' 

"4.  Were 'there  policies- of  insurance  in  other  insurance 
companies  than  defendant  o»  said  property  oft^plaihtiff, 
aad,  if  sQ,  ii^Tthe^amount  claimed  by  plaiQti-ff  herein  the 
/just  apportionment  and  share  of  defendant  >;  if^uot,  wh&t 
is?    Ans.  Yes,  to  both  parts  of  the  questiogi.      "v  , 
>■  6.  Hid  plaintiff  for  some,^and«||l^  what,  period  of  time  ^ 
^before  the  fire,  u|e  and  employ,  or  sufiyand  permit  lo  be  , 
P  used  and  employed,  said  premises.  Or  ftUy  portion  thereof^ 
•for  the  purpose  of  drying  cotton,  and  was  cotton  in  and 
upon  said  insured  premises  during  said  period  of  time  in 
connection'  with  said  dryin^^.    Ans.  Yes,  for  ai|:K>ut  eight 
to  ten  days.     -  \  - 

6.  How  long  was  it  intende;d  to  dry  cotton  on  sud  pre-, 
raises  and  in  what  quantity,  and  Was  the  i|se  of  the  pre* 
raises  for  that  purpose  gratuitous?    Ans.  A  few  days-;. * 
nine  bales  of  wet  cotton  or  equal  to  about  a  thousand  ■^. 
'pounds  of  dry  cotton.       ',       y      M  ^         vij_j   '■*!!. 

7.^Was  sucb^p'resence  and  drying.of  uoiton  ^  aiteralion 
in  the  use  of  the  insured  premises  ?«^  Ans.  Not  V  muBta|iid . 
.alteration.  .    \-      "  \  .'  ^ 
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8.  Wa8>«id  alt«jration  of  us^.  if. any,  consented  to  by 
defendant?  Aii8.  No..  '  .     '        -      ' 

9.  Did^^aid  altomtiott  of  nse  inoreaao  the  riskV    Ana 
,  ^°'     -  •■■'  ^  ./  .  * 

Nine  tjueBtions  wt^ro  put  to  the  jury.  Th(,y  answered 
In  effect  thftt-^cotton  was  dryingr  m  the  premises  for  eig^t 
or  tendays  before  the  fire,  but  that  therd-was  no  material 
Hlteration  in  th..  use  or  the  premises,  and  that  the  altera- 
tion did  not  iiUQroasb  the  risk.  •       ' 

'' Thft4ef6ndant8  uo^  raovo  for  j»  new  trial,  on  the  g^nnd  V 
mamly,  that  the  verdiut  was  contrary  to  evidence  and  to 
law  and  justice.  .'  '  \ 

I  find  in  the  evidence  formidable  facts  in  support  of  the 
application.     It  is  a  fact  that  several  bales  of  cotton  Were  - 
mtroduced  into,  the  factory  to  be  dried  wh^n  it  was  only 
a  woolen  factory  and  insured  as  a  woolen  factory.    I  find 
that  the  premiuyn  for  the  cotton  fActory  is  higher,  and  that  '  '4 
thp  nsk  18  unmistakeably  greater.    <;)otton  ii  fet  m^e  in- 
flammable  than  wool.    I^ore  than  this,  the  fire  ori||iated 
m  the  cotton.     Is  there  h^tfre  a  contravention  of  C.  C.  2^^^ 
afad  of  condition  i{o.  1  of  the  policy  ?       #.  |gff 

_  Ho^not  think  that  thfe  cases  cited  by  plaintiff  help  us. 
In. Dobson  v.  &rfA«%,  the  insurance  was  made  subject  to  a 
condition  that  if  buildiiigsof  any  description  insured  with 
the  company  should  at  any  time  ^ter  the  insurance  be 
made  use  of  to  stow,  or  warehouse  any  hazardous  goods 
'  without  leave,  the  policy  should  be  avoided.  Lord  Tenter- 
,  d«»,  C.  1,  held  that  this  must  be  understood  as  forbiddinir 
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fofe'-ir  temporary,  purpose  connected  with  the  occupation 
of  the  premises.  M.  &  M.  90.  In  Shaw  v.  Boberts,  6  Ad.  & 
E.  75;  one  of  the  arguments  was  that  the  loss  arose  from 
the  plaintiff's  ^own  negligenf  act,  in  allowing  a  kiln  for 
^^ng  corn  to  be  used  for  a  purpose  for  which  it  was  not 
»>fi%)ted.  Denman,  0.  J.,  said,  "The  simple  fact  of  negli- 
|ence  does  not  constitute  a  defence."  * 
But^these  are  not  the  important  issues.*^  Toulouse, 
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♦'Hlablisfe  jth»<  rorlVit^Asof  tho  flsaunMl,  wuh  only 

ty  iwovfl  th«<  tJxiwtonroNpr  fin't«  prohibitt^d  by  tK«^ 

,  €.  ff.,  the  t!iit4bUHhin((nt>ff  n  rap  Mhop  or  f*fitory,  leav- 

mg  to  the  aeimircd  to  provf-thnt  thore  was  no  iinroadp  of 

riak  withm  the  immniwifof  thei)oli(  j^.  J.  R  Wjm,  AD.  187^ 

In  Parw,  ftth  May,  1875  (J.  Palais  J>«8)it  wan  de<id«Hl  tlUt 

**'^'^"*5M(li|lW|''  W  "*^'  ^*  ***"  property,  has  notabrv 
in(%9<ttieirtll(^,  risk,  iiu^nr^  the  rorjeiturtj  for  not  having\ 
modified  hi*  j:outrttct,  wvon  when  the  «'onipany^notifiod 
by  ii»  agents  bf  th*»*.!hangtt  of  the  ^jjlaeo,  has  contlrtued^* 
..  T^eivo  withot^t  ro8*«rvo  tho  prwmtnm  und«»r  tho  origii 

It  is  said.  f€>T  "lie  plaihtilf  that '  the  "ovldenco  is  wn^a- 
dictory,  and  tlie  fttryijayo  decided  in  his  favor.  Bu%  is 
for  the  Court  to  say  whi'tKeTjtistiGiLJi^  been  dono.  Is  it  -/5 
true  that  wool  ifc  less  kiHttininablo  than  t'otIoirV-.Have  the 
jury  fairl^eonsidercd  Hbis?  Is  th^-t^rpmfafn  tSe  W^ 
4br  cotton  as  for  wool  i  I  thinM^re  should  b^dfcbnew^ 
trial.  ^^ 

The  judgment  was  as  ibllows:-^/* 
. .  ..    "  The  Court,  having  heard  the  iwirties  by  their  respecUJ 
^  counsel  upon  the  motion  filed  on  the  22nd  February ^_, 
i'^(188Q)L  bf  the  defendants,  asking  il^t  the  verdict  Md 
8e|NBra3l^finding&  <»Lthe  jury  in  this  cause  be  siet  aside  and 
j;^^iBcte<ft  a^d  a  new  trial  granted,  and  upon  the  plaintifTs  ' 
•JiilHion,  n||d  Qi^  the^ame  day,  asking  for  a  judgment  ac- 
cording to  thi^said  verdict,  examined  the  proceedings  and 
deliberated";    X  t       ;'  "       ''.,       '•' 

Doth  rd^Bct  thi  sMf^IaiukifTs  mottofi,  ind  doth  grint 
^  said  dpfiwia«|W  •jjjptiou,  %UJ^othv«iet  aside  the  said  ver- 
dfcf  und  fii^HP^of  th«  jury  In  t|il  cause,  apd  doth  grant 
nKw  trial  in  tjhis  calise,  upon  said  defendants' 
(lejpsts'df  the  first  trial  on  or  before  the.lst  of 
t-.jpherwfaeihfcsliid  verdict  to  stand.      ' 

'   \''r    *  New  trial  ordered.  (') 

Maclaren,Ltet,  Smith  Sr  ^gers,  attorneys  for  plai^tiff. 
Lunn  Sr  Cramp,  vA^tvi^jB  for  defendants. 

^J.  K.)     ,,  ,«  x,  . 


(■)  Kotice  was  given  of  appeal,  but  the  caw  wu  sftfirwards  settled. 


v«rd8  iettled. 


'*    f  Wottmbor  1MS81 

Cf^ram  WiruTKLK,  J,       / 

OOSSETTE  V.  DUN  et  ai2 

Mercantile  AKenaj-HespomihUUy  fiw  iummunicatinff  to  a 
iubscriber  an  itmmreet  retjurt  cqHiWttm^  the  ttanding  of  a 
JtersoH  in  bu$ine«x.  I<      •     . 

thed»m,|«,M«uwdtoa  ,*n,on  in  b,„ine«,   hv  lui   iiu<.r««-t  renort 

PerCubum:—  -  ^    ^ 

This  is  au  action  against  Dun,  Wiman&  Co.,  who  carry 

ou  in  this  country  a  rommorciai  agency  for  collecting 

Milormation  concerning  persdnr engaged  in  trade  and  coub 

«erce.  and  communicating  it  to  iheir  aubscriberB.  Cossette 

^^mplams  that  through  the  false  information  conveyed 

^the  delendants  to  one  of  their  subscribers,  he  suffered 

heavy  Signages  and  wa«  brought  almdst  to  the  verge  of 

bankruptcy  a&d~^„  ;  that  he  suffered  real  damages' re- 

suiting  from  the  act  6TiIurteau  &  Frere.  based  on  the  in- 

tormation  which  was  conveye^to  them  ..'  m 

The  defendants  plead  that  the  commui^rion  wte  pri- 

""  Wi  u  ^^''y  ^^--^  «»«'«ly  the  age^t^of  their  Mb- 
sprib^rs  for  obtaining  tlie  information  which  they  cottx- 
inunieated  to  them,  ""  ifeg? 

It  appears  that  Oossette  hadrS  mill  aU^ilttfield  and  ^ 
was  doing  a  large  business,  and  he  and  |pKr  had  also 
a  contract  for  building  a  church  at  Longneuil.    Cossette 
had  received  advances  from  Hurteau  to  the  amount  of 
*^^i  ♦;\^<^^'  »°d  the  firm  for  the  building  of  the  church 
\%:>  f;  which  he  was  a  member,  had  received  #11,000.    He 
therefofe,  owed  Hurreau  at  the  time  128,000     His  credit 
however,  was  excellent,  and  he  had  facilities  for  obtaining  ^ 
jlUhe  advances  which  he  required  for  his  business.    He 
had  told  Hnrtea^^&  Frere  that  his  properties  were  free 
^rom  moitgage.    F*  grBater.ftS¥ufance,:KoiveverrtE^firp-^ 


la 


f 


U 


1 


i. 


rfe 


5=3 


i 


.%. 


B    jTT  •     '  '    T  illiJWIIiJI 

1  i        -^mm 

,  tTMK^ 

•1! 

'0 


:«.•         » 


.^'f 


M0 


MONTRKAL  LAW  RKn)Rm 


priod  to  Dun.  Wiiimn  k  Co.,  and  tho  Inlt«.r  n^wtod  lh«t  * 
CoaiK'U..  owimI  Hh<uit  110.000  on  inortK«K«'-    Thoy  guv*-* 
the  ofiioial  uumborn  ol   hin   i>ro|>«.rty,  and   r«iK.rt.Hl  th.« 
ttiiDunt  dw  on  «m;h  lot.     Th«  .onHfciuento  of  that  report 
WHH  that  lfurt.au  ik   Froro  lont  lonfldtmce  in  (1oM«tto 
Ihoy  thought  th^^t.  hi'  had  decMVinl  thorn  and  was  un- 
worthy  of  beliof     KirMt,  howt«v.<r,  thoy  M<>nt  their  confi- 
--dontialrlorkdown  to   tho   doftmdaifu'  olHco  to  nay  that 
th«y  thought  th«re  niunt  b««  Homo  midtako^.  fh«t  it  wai* 
not  posgjblo  that   Coiw«tte_ow«4  so  much  oivmortgagf 
Thr«o  wookii  dlapHod.     During  thi*.  tim.>  tfedt'f..ndant« 
got  a  veryjavorahle  report  from   CtoAe^w's  notary,  who 
was  also  their  agent,  rttul  learhed  thtt  h«   was  doing  a 
good  buMin«8H.    They  did  Hot  send  i  written  report  ol 
this  favorable  information,  but  a  portion  of  it  was  read  or 
communicated  verbally  to  ^he  i!oaiid»}|itial  clerk.    Thr^je 
days  afterwardH  they  sent  a  report  sfating  that  the  first 
report  was  practically  correct.    ThtftyfFect  of  the  verbal 
communication   was  therefore  destroyi^d  by  the  second 
written  report  confirming  the  previous  one.    They  re- 
ported further  that  in  1877  Oossette  had  been  obliged  to 
compromise  with  his  creditors  in  Tjiree  Rivers. 

The  consequence  of  this   report  was  that  Hurteau  & 

Frdre  closed  down  upon  Cossotte.  An  order  which  had  be^n 

received  for  lumber  was  not  executed.   Without  assigning 

any  reason,  they  refused  to  give  him  any  further  ,^dit, 

and  notified  him  that  he  would  have  to  pay  up  the  Whole 

of  his  indebtedness.     He  wrote  asking  for  the  renewals 

-  which  he  had  been  in  the  habit  of  getting.    They  refused, 

and  forced  him  to  pay  $12,000.    To  meet  this  sudden  call 

upon  him  he  was  obliged  to  realize  at  once  and  to  sacrifice 

a  portion  of  his  property.     Fortunately  for  him,  perhaps, 

his  mill  at  Valleyfield  was  burnt  down  about  this  time  ; 

but  it  appeared  that  he  had  a  very  snuill  amount  of  in- 

suranc>e,  and  the  defendants  hastened  to  apprize  Hurtean 

&  Fi-ere  of  this  fact.     HurteaU  &  Frdre  then  investigated 

Cossette's  affairsj  and  found  that  the  report  made  by  the 

defendants  was  untrue  ;  that  he  had  had  no  mortgages 

OB  his  property.    It  appeared  that  the  agent  of  the  defen- 
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(luntu  htul  umW  a  iniNtakf  m  to  th«  munhnra  of  Iho  i»ro- 
iwftim  ;  tho  thro«^  proportioM  jiidu  ntod  tw  b«lonffiiig  to 
him  w.TO  ill  roHlity  not  Mitimt.Hl  iinir  hin  mill  but  at  th« 
oth«r  ond  of  th.i  town,  iinil  did  not  bt-long  to  Co«ii«tt«  at 
all.  nor  wor«  thoy  .'ntonMl  in  hix  namo.  and  the  lniiitak« 
oould only  aria^  from  groaa .  Hr.O«aaii«.Ha.  Ilurtoau  &  Fr^ro 
th«n  found  that  they  hwl  done  an  injuitti.te  to  Coiim,tte, 
and  otrer.Kl  to  advaiu^e  him  allThe  money  ue'<!t'H«ary  to  re- 
build  hiH  mill.  Thn  town  of  Valley  Held,  however,  oame 
to  hia  relief,  and  advan.ed  money  for  the  purpose  of  re- 
buHaing  the  mill.  Coaaette  now  Heeka  to  ro«;over  from 
the  delendants' the  damageH  resulting  from  the  error 
whicih  their  agent  had  committed  and  the  false  reporta 
founded  thoreou  which  they  had  «ommuni(at.Kl  to 
Hurteau  ik  fr^re. 

The  firat  queatioii  in  wheth«<r  the ,  rommunicration  was 
a  privileged   one.    Judgmonti!    rendered    in  the  United 
Statea  were  cited  at  the  argument.     But  the  rase  must  bo 
governed  by  the  principles  of  out;  own  law,  and  these 
judgments  therefore  do  not  apply.    The  leading  principle 
is  contained  in  arti<;le  106a  of  our  civil  code,  which  makes 
every  person  capable  of  discerning  right  from  wrong  res- 
ponsible for  the  damage  caused  by  his  fault  to  another, 
whether  by  positive  act,  iinpruden(ie.  neglect  or  want  of 
skill.     If  the  report  concerning  the  standing  of  a  person 
in  business  be  substantially  true   and   be  made  withqi^t 
malice,  a  commercial  agency  should  be  exempt  froi^i  lia- 
.  bility,  but  where  it  conimunicates  information  w^ch  is 
'ftilse,  and  the  falsity  is  due  to  its  want  of  care,  it  (s  liable 
for  the  damage  caused.    These  principles  are  i6  be  found 
in  the  recent  case  of  Cdrstejf  v.  Bradstreef,  aa^A  also  in  the 
former  case  of  Oirard  y.  Bradstteet.     (M.  J6.  R,  8  Q.  B., 
pp.  69  and  l^^hese  are  the  decision/by  which  the 
Court  musj/b^p^ided  in  the   present/case.     It  is  es- 
tablished that  We  error  here  was  due  entirely  to  the  negli- 
•  genfce  of  defendants'  agent,  who  was  entrusted  with  the 
duty  of  obtaining  information.    The  defendants  are  res- 
ponsible  for  the  acts  of  those  whom  /they  employ.    Cos- 
sette  certainly  suffered  hwAyy  ^^i^^^^f,^-  and 
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.topiniow  that  t>>iey  cannot  bo  placed  at  a  less  sUm  than 
$2,000.  .Judgment  will,  therefore,  be  rendered  in  favor  of 
th«^plaintifFfor  this  amount.     ' 
Thejud^ent  of  the  Courtis  as  follows  •— 
"■"ThejCoifrt,  ctcV.,.  o.  '  ' 

.   "  Seeiijg  that  "the  plaintiff  represents  by  his  declaration 
•      that  the  defendants  ha\V  boeii parrying  oh  the busifiess  of 
-^^a^fcantile  agenj^y,  forXtheir  peWonal  benefit,  and  that 
whiIex>arrying.on8uchvbWnl88,f^  imprudently,  and 
^.  without  exen^ing  propieV  care.  <5ommunicated  false  in- 
'      ^rmation  respecting  him  toXthe  firm  of  «  A.  Hfirteau  et 
•  -Frere,"  of  a  i^^turer  to  injureVhi?  credit  and  comnjiercial 
standing;;    ■ -:,^: yr-r'-rr^^^  -    '  '^       •      *     .'    , 

.    :  5^v"  Sedng  Chaf  oil  the^m  February,  1B86,  the  defen- 

,  dants  so" informed  the  said  ftrm\h«t>  the  plaintilRs,  real 

-       estate  at  Valleyfitjawa^  HypotM'Vd'for  over  $10,000 

'. .  which  was  untrue,  and  thttt^after  th^Vstsitement  Iwd  been 

J  qj8Hone4,they,,on  th6'^9th  MatchXof  the  same  yeat  • 
'-  affiW^  that^the  valuation -^giHfenwiisVsidgT^  abbut"' 
cojreci,  and  further  falsely  stated  that  tt^l^likintir  had" 
_  .  compounded  in  t^Tt.  or  1878  with  Ross,  Eitchle  ■&  bo.,  at 
Three  .Rivers,  and  that  the  impression^  iras  that  #i^i. 
^ble-  cmre  ^fic^ld  l>e  eiercised.in  cr^it  tmnsactions 
Wrth  him»:'      ^  «»        .      ,  -  ,    V 

V  ^' Seeing  that  Ihe^aiutiftallegeythM  such  fal8e^i^3 
'  •  caused*  the  saidfirnj'  of  A,  H^rt/au  &  Frere,  wH-rfC 

his  principal  suppliers,  to  lose  alf  confidence  in  him't^uu 
^   <5on8equeritly  to  refuse  io  continu4  supj>lying  him  with 
lumber,  audi  to  exact  pay  men^t  of  large  sums  whiclj  othor- 
^i?e  would  not^^h^ve  been  called  for,^and  wjiich  the' 
plaintiff  did  not  e^pect-tp  have  to  pay  at  t^^tiiAe  afid 
wa^  thereforejjnpr.eparfi^  to  meet,  an4  that  he  thereby,      , 
^ythe  apt^and  fault  :i>f  the  .defendants,  sufiered' great  -I 
damage  and  los^  J  ,    -j;    r  J^  i  ^-  «>-    .      I 

"  Seeing  that  the  def^ndSs  ^pkad  thU  *t»fey  We^      I 
mereljtfche  agents  of  the  sVd  fifm  of  A!  Hurteffuet  Frere,    1 
Who  were, siibscribers  to  their  mercantile  rfgeaey,  and" 
thatunder  the  contract  bdlWeei^  them' the  information  so  -. 
^tlrnlgheA^yras  canfideotiai,%g^)g^ra^  not  to  be  commi 
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c*atea  to  any^othoT  pergoiis;  and  in  efec]^  th^t.sttch  com- 
muuicatiou&  were  privileged  ;       '  .      «  '   . 

"  Considering  that  in  law  ooufideiitial  commfl.nications 
by.  a  mercantile  agency  to  itA.custorners,  if  true  and  made 
withoui  malice,  do  not,  render  the"  persons  forming  sucTi  ' 
'mercantile  agency  responsible tn  datoages,  %tthat  inUw 
sttch  cohfidential  communicatidns,  if  nutrtjo  tmd  made    ^ 
witli  want  <>f  care  oriwith-  imprudenije,  render  such  per- 
sons responsible  for  the  4amag^s  which  may  bo  cauLd, 
thereby  r  »  .     *  <^ 

"  Considering  that  tfie  defendants  were  not  the  ageq^s  » 
of  the  firm  of  A.  Hnrteau  et  Vrhn*,  but  that  they  cpllected 
and  furnished  the  information' in  l^uestiou  in  the  course^ 
of  their  business  and  Ear  n»munv)rafrion,  and  that  the  com- 
munications so  made  by  them  in  the  course  of  their  btisi- 
uess   were  uof  privileged    communications    which  ex- 
empted them  from  responsibility  4'or  ike  damages  which 
might  be  caused  to  "the  plaintilf  by  their  fault,  vvhether 
%  positive  ajci,  imprudence,,  neglect  or  want  of  dire  ; 
"  Considerfnw  that  tl^.  Contract  between  the  defendant^ 

Sf^  ^^^-  *^^"*  -^  ^'  ^^"^^''^^  '•*  ^'^>'«»  whatever  riiay  be  its  ^ 
^yects  as  regards'  the   contri»ctuig ^  parties,  ean  have  »o  ^' 
t»ftect  with  resjI^Lto  third  partieSy  and  <?ann"ot,  therefon', 
affect  the  plaintlfif' ;    '     '    ' 

'  .'>■  Considering  that  the  plaiirtitf  ha»  proved  that  the  in-   ° 
formation  given  by  the  defend^u^  lo^  the  firm  of  A.  , 
Hurteau  &  Freni  on  th<3  27th  February,  1886^  was  false,  ' 
and  that  in  making  inquiries  Jar  and  giving  the  same',, 
thejr-  apted  with  imprudwc J^nd^  with  want  of  proper 
»;*Jg^aw4*th*t  the  inBmatiOifwhich  they  gave  to  the  safd 
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Jpirthe  29th;;March,  188(J,  w^s  also  false,  and"  was  so 
.gireit,  notWithsfah4ing,the  ta<^at. they  then  had  other 


<~> 


aiid'tme  ihform»tk)n  respwtirtPhu  plaintiff^  which  they' 
fhaMtained  suilseq^i^tly  tb  their  first  i;Ommuuio«ti(^  ;^ 
*'  ConBidering  thjat  the  plaiuHif  Ijas  .afso  proved  that  the 

said  communicatiotos  had  destrojilid  his  credit  Vith  the  ? 

said  Brnj^  and  had  caused .  the  «aid  firm  to  refuse  further 
"supplies  of  luYnber  to  .hirai  md  tq  exact  .the  payment  of  a,   '. 

very  large  ffnjlii  of.rnn^iejr  whiil    wottldf  liot  othorwiutJ 'w      - 
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have  been  demanded,  and  for  whi.Ti  he  ^as  unprepared 
<  Considerin^that  the  pl^iff  has  prov6d  that  h^was 
seriously  embarrassed  and  injured  therebjifthat  he  had  to 
sacrihce  his  property  to  raise  money  to  meet  the  said  un- 
expected deihands,  and  that  he  suffered  damages  to  the 
ei^tent  of  $2,000 ; 

'  "Considering  th&t  the  defendants  are  responsible  to 
the  plaintiff  for  the  damages  so  suffered  tf  him  and 
caused  by  their  fault ; 

"  Dpth  condemn  the  defendants  to  pay  to  the  plaintiff 

he  said  sum  of  $2,000,  with  interest  thereon  #om  the 

12th  May,  1886,  date  of  the  service  of  the  action,  until 

payment,  and  the  costs  of  suit,  distraction  ,  whereof  is 

granted,  etc."  .  I      \ 

Pl^^ff  ^''«'-*«»'^«'A  r^moff^  Sr  dM  Zormi^,  attorneys  for 
D.Girmard,  Q.C.,  attorney  for  Defendants 

(jk:)     :>  :  . 
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■   '  [IlJ, Review.]'  ■■  ■■'•■'tv.' 

December  20,  18§7.  / 
■''    '  f   Coram  Johnson,  Papineau,  Loranger,  JJ!  •/ '  " 

'  :'         f  CA]^  V.  BLAGK.  v     v/ 

■f   '  -fL  ^    ■' ■*■'■'■      '  ■ 

NegligencA^ResponsibUUy: 
Hew:- Where  ^  reaping  machine  iir'as  b^ing'  driven  by  5y|defendftnt 

plaintifl^  colt,  which  wa«  strayii^fe  upon  the  road,  rtTipon  the 
'  -fu'iS,  notwithstanding  <lefe„dahfH  dttrti  to  ktp  it  X-tS 

V       tlio  plaintiff  wap  not  entitled  to  recover Ihe  4088.  J 

Vv'^^l  n^    ^^^i?"*  m  Review  was  wi  a  judgment  of  th^ 
Circuit  Court,  BeauiHrnois  (Belanger;  J.),  Seht.  1«,1887  - 
:.i.  dismissing  the  plaintiffs  action'       '     '  •  y 


.ToHNsoN,  J.  (In  Review)  >~^ 


The  present  case^.presents  a  q^o^tion  of  f^t  that  must' 
be,  seize^^ith  exactness  before  the  prinoi|fco»  which  it 
depend  <?aji-Jbe.satisfactor.ly  ..ppH^         ^ 
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,The^  plaintiiF,   a  farmer,   owned  a  ntt^^ber  of  horses 
among  them  a  colt  of  some  value,  all  of  thm  strayin^ 
upon  a  high  road  that  intersected  their  owner's  property. 
The  defendaiit,  anotter  farmer,, came  along  jthe  road  driv- 
'   ing  a  reaping  machine  which- had  been  put  out  of  ^r  • 
but  th^^knife  of  which  had  not  been  removed,  an  operation 
easy  and  speedy,  as  ^t  would  appe^  from  the  evidence 
The  animals  that  were  sti^ying-^alLavoided  "the  machine 
except  the  colt  in^  question,  but  theowner  of  the  machine 
seems  to  hav"e  tal^en  ^ins  to  drive  them  off  and  prevent 
any  of  them  from  getting  hurt,  and  io-have  succeeded  " 
excepting  as  regards  the  colt,  which,  getting  bewildered 
ran  on  to  the  machine,  and  cmt  its  foot  sobadly  that  it  died 
within  ashore  time  afterwards,    the  plaintiff  brings  his 
action  for  the  value  of  the  losi  aij^mal.  ♦ 

The  defendant  pleads  what,  under,  the  English  law   is 
called  contributory  negligence  of  the  'plaintiff ;  he  says 
,  the  plaintiff  hadno  business  to  allow  his  hdrses  to  stray' 
and  so  far  he  is  right.     He  says  further,   that  he,  the* 
defendant,,  was'guilty  of  no  fault-;  t%t  h«iwas  driving 
home  his  rfeaper,  of  which  th<.  dan^erons  part  w&s  on  his 
;  right  hand  aa^  was  driving,^vtM'  those  passing  him 
on  the^ad  to, his  left,  ai^v^rainj^e^  ft w^  would  haVe  run 
»  nojisk  of  injury :  and  his  proof  ^stains  his  contention 
„The  principle  for  which  the   pm^itiffl  counsel  cou- 
^  tended  Js  a  right  one.      He  ^a?d^isti4ui^hing  witli 
jjerfectxustness  between  tl>e  priii«pe  of  tlie'EJngiish,law 
and^hat  of  bur  own,  that  where  tlfcre  Mas  only  a  slio-ht    " 
fault  on  the  jiart  of  t.h'^  "^^^fferW  by  such^an  aGcident,\e    . 
was  not  deWred  frpniMoVeri.ig,  if  the  act  of  the  (riiiier 
had  been  of «uch  a  dan^eirdits'and-o^r whelming  cjiaracter 
that  ordinary  qare  and  diligence  Qn4the  part  of  the  sutfer^r  " 
could  not  h||^verted  the  caiariiitjir'jt  Appears,  hqvrever, 
Irfftn  the  evTa^nce,  tlat  the  present  bccurreuce  was  not' 
one  of  that  description:  it  does  not  appear- that  if;  i a 
addition  tp  the  precaution,  of  putting  the  instrument  out  of — 
geftr,  h.%  was  done,  the  further  precaution, had  been^jflleir     ' 
(Jf  removing  the  knife,  the  eon8eqtte|»c4  woufd  %ave  been  ^ 
liketv  ta  be  less  seriou.«ii.     A  inimbi>V»f  *k/~;:^-.x  ^.ii_/"i  • 
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able  witnesses  show  that  the  rel^per  was  being  driven 
homo,  with  the  precautious  usual  \  among  the  farmers  of 
the  pla«;e.  This  was,  therefore,  noi,  one  of  thosp  extreme 
cases,  of  which  a  noted  example  is  bited  by  Angell ;  it  is, 
on  the  contrary,  an  instance  of  accident,  whefe  there  was 
no  recklessness  on  the  part  of  the  dij^endant,  vrhq  had  a 
perfect  right  to  drive  along. the  high  rdad.  The  principle, 
;herefore,  on  which  the  pjtf^ti|[  restb  hilicase;  though 
ht  in  itself,  is  one  to  which  thefaci^do  ndt  apply,"  It 
Jsyot  even  a  case  of  fault  common  to ,  botji  piarties,  and 
thtf\iudgment-dismis8ing.t^e  «,etion  nitfst  bfr  confirmed. 

'  *  .TudgmjBnt  confirmed.  ^ 

Ro.  Smith,  Attorney  for  i)laintiff.\j^     \      •  v 

/.  K.)EUiot,  Q.C.,^  Attorney  Ibr  detendaii)|; 
(J-  K 
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Builder^  Responswility- 


-C.C.  1688--*iie/>«iVs  to, old  houses- 
'  Evidence.       ^   i^^  * 


Hhld  :— WBerea  builder  n^kes  repairs  to  an  old  Jiouse,  in  ordw.to  hold 

nii^aresponsible  under  C.C.  1688,  it  muslt  be  shown  that  the 

•  ,rj  iiMerioration  or  lo8s\ompl»ined  of  a^ose  from  a  defect  in  tlu; 

N,,,i3««^repairB,,pr  tlie  omisaioh  of  souiothin};  wWrlt   th'e  repairer  wiis 

vir^flfenndtoda  \  '  •    . 

\  "       "       ,f        I        '      . 

:  Curiam  :-^      /  '  "         v^  •  , 

The  suit  is  against  two  hmlders,  Itobert  and  Durocher, 
and  also  against  Maillou^,  an  architecL       ^  » 

'•The  facts  are,  that,  in  July,  188 ^  Durocher  and  Robert 
made^  a  contract  with  the  plaintiff  to  make  certain,  repairs 
to  spme  houses,  and  the  worjc  was  to  be  under  the  direo?' 
tion  of  Maillour,  and  the  price 'of  it  to  be  $.?ip.  The 
wprk  was  cfertified  by  the  architect^  and  the  price  was 
paid  to  the  builder^,  legs  a  sunfiof  tl8,  which  v^^s  Allowed 
to  be  retp,iued  by  plaintiffs,  who  -undertook  sofni0,nnfiirt 
ished'SvoElc. 
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In  October,  1885,  ^he  plaintiffs  brought  fteir  action  for 
$280.46i  alleging, 'first,  defects  in  the  work"  done  byUhe  ' 
builders)  uijder-  their  contract ;    then    a  protest  made; 
requiring  them  to  do  the  work  properly ;  and-  the  neces- 
sity laid  m^  the  iJlaintiffs  to  do  th'(f  work  for  themselves, 
in  coitosetiuence  of  the.  briil^fei^'  default. 
,  Robiert  and  Maillou^  alone  pleaded,  separately  in  form,   , 
but,  in  substance,  that  the  builders  had  done  the  repairs 
in  a  workjiaii-like  mannet,  and'  with  the  best  materials, 
'  and  denying  that  they  h*d  been  in   fault  at  all ;  and 
further,  that  by.the.refhissionofUe  %^1,  the  piatetiffs 
undertook  to    dtf  the  bankirig-iip  of  th^  houses,    and 
absolved'  the  defendants  fVorai  that"  patl,  of  the  work.    1      » 
They  further  pleaded  that  th'&  worts  Jiatt  the  character 
of  repairs  merely,  and  by  no  means  could  be  assimiiated 
•  to  the  kind  of  work  whicli  by  law  Imports  a  guarantee. 
DurochJar  made  default  to  plead.  ' 

The  parties  wenl  to  evidence ;  and  the  result  as  affecting 
the  ofain  facts  is  the  us^al  massif  conflicting  verbosity 
^  common  to  an  abuse  of  a  written  eiuiuite  system.      .  . 

Th6^  plaintiffs  contended  for  the  liahiiity.T)f  the  defend, 
anls  tinder  the  well-known  principle  of  th^  .l«a^  which  * 
ftnds  expression  in  Art.  16B8  C.^. ;  and.  wHich  was 
applied  in  the  of*  quoted-  case  of,  WtcrtUe  8f  Bethunehy  the 
Privy  Council.  The  ai^icleVeads :  i' If  a  building  perish  in^ 
"  whole  or  in  part  \«dthiii  ten  years,  from  a  defect  in  con- 
"structiQUv  or  even 'from  the  unfavorable  nature!  of  the 
'  ffr*|'*jdjthjearGhfitect  superintending  the  work,  and  the 
"  bui>aer,_Vir3ointly  and  severally  liable  for  tl^e  loss."       '    ' 

One^nderstands  the  application*ofc4JI4L.ptftciple.to  . 
the  cale  mentioned  -in  the  article,  Which  is  precisely  the 
case  that  arose  in  WardleSr  Bethme*.    A  perishing— a 
destructiour-a  falling  do wiir^a  uselesshess— a  loss  aris^  ' 
ing  from  defect  of  construction,, Or  of  th^  nature  of^hfe,  " 
foundation  ground.    Does  that  principj^*  apply  at  all'to^  '" 
patching  tip  m  old  house  ?    To  the  tinfcerijigyof  Vruin  ^    ' 
1  i^nderBtaud'that  tfie  repWrs  lAuftt  h^  ^  ^  ^tfedk^l  >, 
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m  repairs ;  but  has  that  anmhing  to  do  with  the  pnnci(Mo 
invoked  ?  It  is  not  necetmary  in  the  present  cane  to  givo 
any  opinion  upon  that ;  and  it  is  a  jcilj^tter  of  too  much 
importance  to  hazard  an  opinion  upon  it  ^ithont  neces- 

'  sity,  and  without  full  argument.  ^         « 

There  is  one  thing,  however,  that  is  obvious.    It  is,  that 
whatever  the  plaintiffs  may  complain  t>f:  whether  it  bo 
the  perishing  of  a  bni]|,ding,  or  the  deficiently" in  the  work* 
of  mere^epairing ;  tf^^  whether,  in  the  latter  case,  it  be 
attributable  to  unskilful  workmanship  or  bad  material ; 

■  they  must  prove  their  case,  fel^ey  must  show  that  what 
they  complain  of  was  caqsea^^y  soAe  act  or  some  omis- 
sion on  the  part  of  the  defendants  of  something  they  were 
bound  to  do,  or  i^^t  to  do.  They  allege  deterioration 
caused  by  the  woi'k  \#hich  the  defendants  had  contracted 
to  do.  The  proof  is  confined  tothe  general  fact  of  deterif 
oration,  and  does  not  touch  the  cause  of  it.  The  quality 
of  the  defendants'  work,  or  of  the  material  they,  ^sed,  are 
left  untouched  by  the  evidence  ;  and  the  proof  ittade,  by  ' 
the  defendants  not  i»nly  supports  their  plea<^  but  tendt 
strongly  to  throw,  on  the  plaintiffs'  own  carelessndss  thp 
damage  to  these  houses '  suffered.    Thi^   alone  disfiosis 

,  conclusively  of  i^  case  ;  but  there  is  also  a  strong  casV 

"  made  by  the  defendants'  evidence  to  dhow  that  the  cauHe 
of  the  damage  was  really  attributable  to  the  plaintitfs' 
own  "neglect  in  d^ing  theremaii^ing  work  after  the  remis- 
sion of  the  $12.     \    ,      '     '  ,  ^,     .  ' 
The  judgment  i*  as  follows:— '"'h  ^^    ^ 

" The  Court,  etc.  *  '    -'     ,'     '    '  '■ 

'  "  Considering  that  the  plaiQti^  siie  tor  $230.45,  aUp;- 
ing  defects  in  certain  works  ih  the  declaration  m^nwnrod; 
hi  the  nature  of  repairs,  done  by  defendants  Robert  and 
Duroeher,  builde«^  under  ther«uperintendence  of  Maillotix, 
ai^hitect ;  and  further  allogihg  a  protest  by  tke  plaintiffs 
requiring  the,  defendants  to  do  the  said  work  of  repairfi 
properly ;  %nd  farther  alleging  their  refusal  to  do  ao ; 
and  the  consequent  making  of  them  by  ~  the  plainti^s 
themsdved,  at  a  cost  of  the  said  sum  of  |280.45 ; 


<?oiisideriug  thaf  the  dB^endants  MaiHom  and  Roht^n, 
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have  plea^  separately;  both,  however,  alleging  that 
th^  work  by  them  done  was  do'ne  properly  and  with 
proper  material,  and  denyinprany  fault  on  their  part  ; 
and  that  the  stiid  Durocher  nas  made  'default  to  appear, 
although  duly  summoned  ; 

"  Considering  that  the  works  in  question  were  works 
of  repair  only/;  and  that  the  evidence jdoes  not  show  any 
fault  or  defect  in  th^_  work  done^by  the  defendants,  or  in 
the  materials  used  in. fc  nor  that  the  alleged  damage  to 
the  buildings!  in  questiok  vfras  caused  by  any  breach  of 
contract  on  their  part;  ;  ,   * 

«"  Considetirig,  consequently,  that  the  plaintilfe  have 
not  proved  their  case,  doth  dismiss  the  s^d  action  with 
cppta  distram/eio."    •  •  .  ' 

Action  dismissed. 
N.  Durand,  {oT  the  plaintiffs. 
St.  Jean  U  Leblanc,  for  defendant  Robert. 
Loranget  pf  Beaitdin,  for  defendant%ailloux. 
(J.K.) 


• .; .  „  Novembei-  18,  1887. 

^     Qwawi  Johnson,  J. 

MCjUmB  ^t  aV  v.''OA"toAiN.      '   '^ 

:.Pr(mi$sory\mote--^Itlegal  consideruiwn-^Note  ffinea  to  obtai, 

./\^:<  ■■:  \'':^\;'i:[emsentto  discharge  of  insolvent.     .}     • 

-i  llBLD  :—*)««  a  nftte  gfvenhjr  (IB  IniBplvent,  or  by  a\hml  pereOn,  to  induce 

.         *he  l«>;e*  M>,c<iiji^ht  l«)  Oje  iittolvent's  discharge,  or  to  sign  ai^eedof 

'         i   •«Owpp«ifi(>|),,^^^^^  where  money  is  paidforthe  same 

putpofle,p  may  be  recpvered  from  the  creditor  receiving  it    The  fact 

that  thefm^^j;  of  lilie  h6tei»  th*  insolvent's  fatlMir  does  nol  ^ 

ft  valid  j^n8iaef«UtMB  fi*.iBCh  *  not«l  ^  for  a  benefit  to  anotlwr  is  a 

f  good  cojiisidei^tion  oAly  Wliere  the  benefit  can  be  h^  lawftilfy. 

The  fi^»oniBl>roftgh|GJtta  proBiissory  not^  of  the  makey 
(defendant),  who  pleii^fi^  absolute  want  of  any  cousider- 
Aliou  w  haw vur ;  lyifi  aliiQ  ihf  the  note  was  obtaiaedl)y  the" 
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plaintiffs  from  th6  defendant  for  an  illegal  consideration  ; 
that  in  1882,  the  defendant's  son,  u  trader  at  Rivifere  Quelle, 
was  insolvent  and  made  an  arrangeme'nt  and  composition 
with  his  creditors  for  26c;  In  thj^  dollar,  secured  by  hin 
own  notes  endorsed  by  his  fathor,  the  defendant.  That 
the  plaintiffs,  however,  stood  out,  and  would  not  sign  the 
deed  of  composition  unlesfl  the  balanpo' due  thorn  over  and 
abov<}  the  25c.  was  paid  or  secured :by  the  father;  audit 
Was  for  the  payment  of  the  balance,  ov*r  and  ^hove  what 
the  other  creditors  got,  that  the  note  Wfts  given,  and  that 
therelbre  thire  Js  no  oonsider^tion,  or;  at  least  only  an 
illegal  consideration. 

The  plaintiffs'  answer  admits  the  sot^'s  insplvem^  and 
the  coin^osition  for  26c.,  but  alleges  the  plaintiffs  were  no 
party  j6  it ;  but  agree<l  with  the  defendaj^t  tliat  the  latter 
should  assume  hie  son's  liabilitjrfor  the  qf o^ss,  and  in'that 
manner  procure  his  entire  dfscharge. 

The  evidience  exactly  proves  thestdl^ycif  iat^ts  dedueij^le 
from  the  pka  and  the  answer.      '       ^    ;  .  ^  ' 

-  The  defeadant*  argument  was  "that  there  has  been»  no 
considera^  ;  and  tfeat  what  is  called  tlie  consideration 
is  an  illegal  one  thas  the  discharge  of  the  son  was  the 
motive  actuating  the  father;  but  if  it  was  the  value  given 
for  the  note  it  con.Ktitates  bo  considefation,  or  at  best,  au 
illegal  one.  It  may,  however,  be  both,  I  think.  It  may 
^have  bi^en  the  impeUijig  motive  of  the  father ;  and' ft  may 
fdso  ha^Ke  bgeip,  and  I  think  in  this  case  it  was;  thdfohly 
eonsiderf^ion  given  for  the  note.  "  . .    ^    ' 

The. plaintiffs,  cm  tWir  side,  contend  that  the  under-' 
taking  of  tha  father  w«»  in  itSelf  a  valid  assumption  of  the 
sou's  debt"  to  ihemj;  and  that  the  benefit  cc^nferred  on  the 
scttP  by  the  (fih^hdrge  was  a  legal  consideration  for  the 
note.  I  'x,^  '■.''' 

:  •  -One  finds  jn  the  Stench  commentators  the  most  perfect 

ireastffting  on  all  the  aspects  of  tkje  questton.    Demolombe. 

^J^^-  ^'  ^^  ^^^'  P^^  i*  very  clearly.    There,  is  to  be  t;ou- 

„    sidled,  tie  says,  both  the  c»f  cqntmxU  an^  the  cur  protnisit. 

*'1flti  tJkepresesnt  case  the  one  lis  indistinguishable  from  the 

-'  otWv    The  maker  qIT  the  note  wanted  the  discharge  ot  hjs 
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is  mptive.  He  pJromiBiedtorpiiy,  so  that  he 

he  wanteidf  that  Was  theronSidlration 
for  the  note,  A  bdHelit  to  another  may  be  a  good  coJiBider' 
ation  for  a  note ;  but  tlbat,  of  course,  is  only  where  the 

.  benefit  can  be  had  lawfully.     Therefore  the  question 

( omes  down  at  last  to  the  point  if^h'ether  the  benefit  soj 

bought'was  »  lawful  one  that  might  be  bought  by  th^ 

one,  and  the  price  exacted  by.  the  other.  ,/  -1 

The  case  of  Prevosl  v.  Pickle,  14  L.  C;  J.  ^;  i  exafttljU* 

4n  point.    The  note  there  was  the  note  of  a  third  party^ 
Mackay,  J.,  said:  "The  question  at  issue  is  whether  a  note  ol 
"  a  third  party  given  by  an  insolvent  to  a  creditor  to  obtairi 
"  his  consent  to  the  discharge  of  the  insolvent  can  be  com 
"  sidered  good,  and  its  amount  recovered."  That  is  eicactly 
the  case  here.  .  Th9  evidence  shows  the  insolvent  peri 
snaded  his  father  to  giveOhe  note  for  that  precise  purpose '| 
and  the  insolvent  handed  it  to.the  plaintiffs, his  croditorst 
Decelles  v.  Bertrand,  21  L.O.J.  291,  is  also  in  point.    Th*. 
judgn^ent  of  the  Court  of  Eeview  in  that  case  was  given 
by  myself,  t  ought  not,  withourg)iodVeason,  to  recede  from 
what  was  said  thej^e.    The  language  of  the  Court  Vas  :/- 
"  The  Court  m^gk  Ipok  at  the  one  question,  whether  a  not 
"  made,  not  by  an  insolvent,  bM^y  a  third  party,  to  pr 
"cure  theinsolyentVdischargeTi^avjilid  contract,    y    , 
^1  The  argument  that  the  third  Vreon'might  have  bought 
"  the  debt  right  out  is  an  assumption— a  fallacy.     The 

"  yery.  essence  and  spirit  of  the  system  'of  the  insolvent 
*^'  law  reach  beyond  the  mere  outward  form,  and  to  every 
"  sha^  that  »uch  a  transaction  may  be  ingeniously  devised  ~ 
"to  take.     The  principle  at  theWtomofall  thetjjftes/ 
"  seems  to  be  t^iat  every  creditor,  assumes  of  right  that| 
"every  other  creditor  .has  given  as  ftee  an  assent  ae  he  S    '- 
"  himself  has  given,  and  they  ar^^eceived  if  any  6f  them  /  ''*« 
"allow  themselves  to  be  bribecF^to  consenting.    The/    ' 
"  very  heart  of  the  system  wouldbestrudtat  by  allawing  Y 
"  any  mere  form  or  disguise  to  effect  the  tru^  character  of    " 
"the  transaction.   In  the  Englisj^  case  o^  Hoytdntv.  H^gK  _ 

"  c/ «/.,  Lord  Deilman,  o^||cftsely  the  same  point,  Wd  i  . 
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'lvont,4^pvo  th«V(;rwUKir  raor«lhan  h»' 
.  "  WttB  entitltHl  lo  ;,but  tho  principle  in  tliatVuvery  enuUtor 
'  "  JH  fmtitlud  to  ht)  on  th«rMaih«  looting;  and  iiQiie  Mhall 
*' privatoly  uxtut  bettor  torinH  tor  hiuiHolf.  So  in  ^niglii 
"v.  Hunt,  whoru  it  was  argvit^d  thiit  neithur  ^tho  dobtor 
"  nor  his  fnndtu.  werojpi^j'udic^d  by  the  ngroenK^nt,  the 
"  court  diHrogiuNlud  Aiat  argument,  holding  the  question 
**  to  be  whether  the  judgment  of  the  tTeditors  him  btH)n 
'*  inllut^need  by  the  Huppositiou  thfit  all  are  t^  •uffer  in 
^  the  same  proportion.'^"  ^;.  * 

The  French  law  is  tho  8«|ra1i}.  Demolomb4\  8ainie~voli 
ume,  citing  tht?  article  of  the.  French  code  ;  "  L'obliga- 
"tion  saus  cause,  ou  sur' nne  4att8Se  caiiBe,  cm  sur  uue 
"  caust;  illicite,  -ne  penjit  avoir  aucun  etfet.!'  After  review- 
ing tho  subject  yi  aif>  exhaustive  way,  and  the  various 
opinions  that  have  been  held  by  commentators,  he  comes 
down  at  Idfit  to  tho  final  test  :  viz.,  whether  the  maker 
of  the  note  would  have  had  an  fu;tion  to  get  back  the 
m^ej,  if  he  had  paid  money  instead  of  giving  his  notv  ; 
and  he  says  at  the  end  of  No.  882 : — "  Notre  avis  est, 
"  pourtant,  que  la  r6p6tition  devrait  Stre  toujours  admise, 
"  lorsque  le  t>aiemeut  a  Hd  fait  en  vertn  d'uno  obligation 
"  qui  avait  une  cause  illicite ;"  and  he  gives  as  the  reasl>u 
why,  that  the  law  having  said  that  an  obligation  found^, 
on  an  illegal  cause  can  have'  no  effect,  it  would  b&'giving 
it  aiu  effect,  and  a  very  important  effect,  if  it  prevented 
the'  recovery  of  the  money. 

On  principle,  therefore,  and  on  authority  and  precedent, 
I  a||ii  lidd  to,:  dismiss  the  plaintiff'9  action  ;  and  it  itt 
/dismissed  with  costs.       ^  ^  - 

The  judgment  of  the  Court  is' as  follows;— 
"The  Court,  etc,  " 

"  Considering  that  the  ak;tion  is  by  the  payees  agfaihst 
the  maker  of  a  promissory  note  ;  and  that  the  defendant 
pleads  that  the  said^  note  was  given  without  any  consid- 
eration, or,  at  leasts  iror  an  illegal  consideration,  in  that  it 
was  given  for  thdrQayment  of  the  balance  over  and  «bove 
26  cents  on  the  dpjbar,  which  all  the  other  creditors  of 
the  defendant's  s^T  who  waii  insolvent, 
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and  for  which  they  had  agreed  to  di8<;Iiari|«  him  thjB  $ldd       **•    '  "'uij  t' 

iusolvont,  they,  the  plftintillk  refusing  to  discJwrge  him      *^^***«»  XVf! 

anlesiS  they  gQt  the  8ai<i  balaiictt  for  whiih  the  no{|io  mm     ^^**''^'  \ 
given  ;                                         "^                                    ...» 

"  Oonsidering  that 
plea,  and  that  the  (h>i 
he  alleges,  and  the  gi 
(;onstituted  an  illegal 
the  plaintiffs  cannot  r^x? 
but,  on  the  contrary,  the  dofe 
instead  of  a  note,  would 
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aih  action  to  jg9^  ii 


back  ;  , ' 

"  Doth  dismiss  'plamtiff'i  action  with  coati,  di»q 
traits,  etc.".     .  "  * 

*!"       >   •  '  Action  dismissed. ' 

T,  Cite  tfirimier,*.U6rMY^r  plaintiffs,  '  ' 

PrefoHlaine  Sf  Lafontatne,  att^neys  for  defejoidant.  ^ 

•  (J.  K.)  \  .  „ 

■   ,  '^'       ■  ■  ■  nil  I  r,i     «  , 

;■       :  .  ''    " 

'  >  "    (W   RbVIEW.J  W  [\  [ 

.     .      .       ;   '      ^     .  December  20,  1887.- 

Qoram  J6hn80n,  Papi|JBau,  Loranobr,  JJ. 
kl  BUEY  V.  FQ^SlftH.      '.  ^         ; 

IHiading-^Evidence — Bugdei^  pro<tf. 

Hbld:— Wh^^  to  a  dqintind  for  monoy  lent,  ttie/derandant  pleaded  com- 

"  .  peiieation  by  a  hon  given  to  him  hj>-the-pJaintitf,  which  bon  was  in 

these  termit:  "Good  to  W.  L.  Fol^th  (defendant)  for  $600,  balance 

"of  the  p(tyment  of  $1,000  puroh  ise  price  of  2rl2th8  of  Antlcostl,  not ' 

'^  transferable,"  and'^hri  plaintiff  bnaweHHL»eoi^  that  the  bun  was 

*  opt  given  to  tlie  dbfendant^persuiiMlyfi^t  intrig'ca^ity  of  manager 

,.  of  the  Anticoeli  Company,— that  tlie  bjuden  of  proof  was  on  the 

'*  Miintiff  to  prove  the  truth  of  th^  spectd^anW^r, 

^he  ittB^ription  was  on  the  following  judgment  of  the 
Superior  Court,  Montjreal  (Gill,  J.),  October  24,  188TS-^ 

"La  Cour,  etc.....'.  ■   IV  •     '    >  -      i 

"  Atteudu  qh'il  a  6t6  d6montr6  et  qn'il  appert  par  la 
pre4ve  :et  les  pidces*>rodpite8,  qu'au  lieu  d'dtre  cr6ancier 
„di|^4<^f^ndeaT  le^d^^  loi  est  an  coutraire  endettd  ° 


I      rJ 


■■^- 


♦ 


/fe 


* 


Ui 


^. 


^ 

^T^^ 


>i 


s\^^ 


* 


IMAGE  EVALUATION 
TEST  TARGET  (MT-S) 


1.0 


I.I 


■a  §23.   IS-S 

|io   "^     IIII^H 

■^  ^  12.2 
1!?  K4  ■" 
2.0 


IM 


I 
1 


1.8 


L25  IlIJA  1X6 


r?*''. 


Ihotographfc 
_SdHices 
Corporation 


=^i*= 


23  W|$T  MAIN  STMET 
WEBSTEi,N.Y.  14SM 
(716)  •72-4903     - 


<rj 


k 


A 


{./ 


/. 


%,^ 


I/. 


'^ 


o 


/> 


'^ 


S2x 


N 


1«7. 

Bury 

Forsyth. 


fe:! 


860 


MONTREAL  LA#  REPORTS. 


it 


■^  -^ 


,'•«■ 


^■1   .     II 


en  une  plus  forte  somrae  que  eelle  qu'il  r6clame  du  d6- 
fendeur,  eu  vertu  d'un  certain  feon  de  |500  que  le  deman- 
deuf'  a  consent!  au  d6fondeur,  et  qui  pst  produite  en  preuve, 
lequel  bon  est  bieu  payable  au  d6fendeur  persdnnellement 
et  lui  a  et6  en  partie  pay6  pereonnellement,  et  que  le  fait 
que  le  dit  bon  avait  6t6  ainsi  consent!  et  donn6  en  paie- 
ment  de  partie  du  prix  d6  parts  dans  la  compagnie  de 
rile  d'Anticosti,  tel  qu'exjirirat  au  dit  bon  m(6me,  n'em- 
P^t^b^qu'il  est  fait  payable  au  d6fendeur  personnel lement, 
et  que  rien  na  d6montre  qu'il  n'appartient  pas  personnel- 
lement  au  d6fendeur  pour  sa  part  du  prix  de  vente ; 
"  Maintient,  etc." 

Johnson,  J.  (In  Review) :—  .  \  [  / 

The  action  was  for  money  lent  by  plaintiff  to  the  de- 
fendant ;  and  it  was  accompianied  by  a  saisie-arrM  before 
judgment^ 

The  defendant  petitioned  to  quash  the  attachnrent  on 
the  ground  of  the  falsity  of  the  affidavit,  and  alleged  more 
particularly  that  tKere  was  no  debt  due,  inasmuch  as  the 
advance  of  loan  of  money  alleged  was  more  than  com- 
pensated by  Abonoi  plaintiff  to  defendant  in  these  terms : 
"  Good  W^.  L.  Forsyth  for  $600,  balance  of  the  payment 
"of  $1,000  purchase  price  of  2-12th8  of  Anticosti,  not 
"  transferable." 

The  plaintiff  answered  the  petition  by  alleging  that  the 
bon  in  question  wa«  not  given  to  the  defendant  pBrsonaUy, 
but  was  given  to  him  in  his  capacity  of  manager  of  the 
Anticosti  Company,  which  had  sold  to  plaintiff  2-12ths 
of  the  Island  of  Anticosti  for  |1,000  ;  und  with  his  answer 
.the  plaintiff  produced  the  notarial  deed.of  sale. 
,    The  deed  proves  that  Murphy,  the  president,  and  For- 
syth, the  treasurer  and  manager  of  the  Anticosti  Com- 
pany (limited),  sold  to  Bury,  the  plaintiff,  two  undivided 
twelfths  of  the  island  and  seigniory  of  A  nticosti  for  #1 000 
which  the  company,  by  the  died,  acknowledged  •i6  have 
received,  and  gave  a  discharge  for.    There  is  no  proof 
whatever  in  the  case  exdept  the  hon  itself,  with  credit  on 
the  back  of  it  for  sundry  amounts  received  on  account ;  and 
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the  deposition  pf  a  witness  to  prove  the  signature  of  Bury 
to  the  bon.  The  plaintiff  ha?  adduced  no  evid^ence ;  but  he 
assumes  that  the  onus  of  proving  the  contrary  of  what  he' 
alleged  in  his  special  answer  was  laid  on  the  defendant, 
instead  of  the  proof  of  the  affirmation  being  on  himself 
The  Court  is  against  hirh.  The  plaintiff  alleged  that  the 
consideration  for  this  j^articular  ban  was  the  two-twelfths 
mentioned  in  the  deed.  The  fact  that  the  6o»  was' with- 
out date  might  have  afforded  additional  facility  for  such 
proof;  but  none  whatever  was  attempted ;  and  under  the 
issue  as  it  stood,  Forsyth  had  nothing  tfe^own  on  him  to 
prove.  He  held  what  was  conclusive  as  to  the  obligation 
being  towards  himself  personally,  until  it  should  be  Te- 
futed.  Who  got  the  other  ten-twelfths  we  need  not  en- 
quire ;  but  it  was  clearly  the  dujy  of  the  plaintiff  to  take 
some  step  in  the  way  of  evidence  to  prove  what  he  alleged. 
There  is  an  error  to  be  corrected,  however,  as  to  the  phra- 
seology of  the  judgment,  which  speaks  of  the  bon  having 
been  given  for  shares  in  the  Anticosti  Company,  instead 
of  for  so  much  of  the  island.  •  For  the  rest  the  judgment 
is  confirmed. 

Judgment  confirmed. 
Barnard  4*  Barnard,  attorneys  for  plaintiff. 
'   Macmaster,  Hutchinson,  Weir  Sf  Maclenrtan,  attorneys  for 
defendant.  . 
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January  30,  .1886. 
Coram  Torranob,.  Bourokois,  Loranger,  JJ. 
*     DYSON  V.  SWEANORbt  AL. 
Obligation — Joint  and  several  condemvMion. 

Hbu):— Where  two  persons  who  had  sold  one-fourth  ^toi^in  an  inven- 
tion were  condemned  to  make  a  practical  test  of  the  valai?  of  the 

,  invention,  as  stipulated  in  the  contract,  or  lo  repay  the  purchase 
money,  that  the  condemnation  was  properly  joint  and  several 
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The  iuHcriptTon  in  review  was  by  one  of  the  defendants, 
Beuthuer,  on  a  Judgment  of.  the  Superior  Court,  Montreal 
'"  (Johnson,  J.),  May  30,  1885.       , 
Johnson,  J.  (in  Superior  Court)  :— 
This  is  a  very  extraordinary  looking  case.  The  plaintiff- 
has  advanced,  as  he  alle|?es,  $5,000  to  two  inventors  (the 
defendants),  and  they  are  all  now  rboth^laintiff"  and  de- 
fendants)  joint  owners  of  a  patented  invention  called  an 
ammonia  or  nitro-hydric  engine.    The  defendants  agreed 
to  build  an  engine  at  their  own  expense  to  give  practical 
*  proof  of  the  value  of  this  invention,  and  to  exhibit  it  in 
Montreal,  and  also  to  sent!  one  to  Lbndon  in  England; 
but  there  was  ^o  particular  time  stipulated  within  which 
this  test  was  to  be  made;  and  the  plaintiff-  therefore  on 
the  3rd  of  July,  1884,  protested,  and  required  the  defen- 
dants to-set  up  an  engine,  as  thpy  had  agreed  to  do,  witljin 
thirty  days  from  the  protest.    Nothing  that  can  be  con-  ' 
sidered  in  the  least  satisfactory  was  done  by  the  defen- 
dants to  execute  their  obligation>;  aiid  the  plaintiff"  was 
driven  to  bring  this  action,  and  he  prays  by  it  that  the 

defendants  may  be  condemned  to  pay.  him  two  .thousand 
dollars  for  ^mages  already  suff-ered,  ami-ftirther,  that  the 
Court  may  fix  a  delaywithin  which  tlrey  are  to  execute 
their  obligation  ;  -||^  default  of  their  compliance,  the 
plaintiff-  asks  a  .ItpHnd  sever^  condemnatii)n  igainst 
them  for  the  $5,00^,  iAterest  aud>»ts. 

Only  one  of  tl^e'defendants  appears  and  pleads',  ^nd  he 
US6S  the  other  as  a  witness.  The  plea  admits  the  agree- 
ment^«d  alleges  the  issue  of  the  patent,  and  various 
unsuccessful  eff-orts  of  the  defendants  to  fulfil  theJT  under- 
taking; all  of  them,  however,  culminating  in  a  final  hope 
or  promise  of  execution  in  a  short  time.  This,  I  believe  is 
,a  sort  of  parliamentai*^  or  unmeaning  phrase  relating 
Altogether  to  the  future  ;  as  regards  the  past,  or  the  pre- 
sent, however,  it  has  an  obvious  and  incontestible  mean- 
ing, which  is  that  the  thing  is  not  yet  done.  Therefore 
the  defendants  are  in  default,  they  have  not  set  up  this 
engine,  as  they  agreed  to  do,  forthwith,  either  here  or  in 
London.    I  feel  no  difficulty  in  givinS^  judgment  against 
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them  to  do  this  in  a  specific  time  as  pray^  ;  nor  should 

I  feel  any  ditliculty,  on  principle,  in  giving  damages  that 

may  mvo  been  suffered  already  in  consequence  of  their  ^''^'*""'**  '' 

neglp^t  to  do  so  ;  for  it  ii^  quite  conceivable  that  the  plain- 

tiffyif  he  has  a  foi^rth  interest  in  a  useful  patent  might 

have  made  a  profit;  but  there  is  no  ct>rtain  evidence  of 

such  damage.    Iliere^  is  the  evidence  of  Mr.  Sbavv'  that 

an  American  gentlemuUi  wanted  to  buy  the  patent,  if  he 

could  h4ve  beon  satimed  of  the  practical  value  of  the 

invention  by  seeing  the  thing  work  ;  but  there  is  nothing 

specifye  as  to  any  amount  that  may  have  been  intended 

to  be  raOered.    The  judgment,  therefore,  is  in  the  terms 

asked/ by, -the  conclusion, — that  is,  for  a  specific  perfor- 

mance^within  fifteen  days  from  the  judgment;  and  in 

default,  to  repay  the  $5,000  with  interest,  and  the  costs  of 

suit. 

The  judgment  of  the  Superior  Court  was  as  follows: — 

"The  Court,  etc...... 

"  Considering  that  the  rpresent  action  is  brought  to  re- 
cover$2000  damages  by  reason  of  the  alleged  nou-perform- 
>|inoe  by  the  defendants  of  their  agreement  of  the  30th 
April,  1883,  in  the  plaintiff's  declaration  alleged,  to  build 
or  supply  at  their  own  expense  a  ten  horse  power  engine 
to  give  practical  proof  of  the  value  of  a'certain  invention 
in  theLSfiid  declaration  also  mentioned  and  described,  to 
wit,  an  invention  of  an  ammonia  or  nitro-hydric  engine, . 
and.  to  place  the  same  forthwith,  after  the' issuing  of  a 
Canadian  patent  therefor,  in  a  suita,ble  workshop  in  the 
city  of  Montreal,  to  give.practical  proof  of  the  value  of  the 
said  invention ;  and  also  to  send  the  same  or  another 
similar  engine,  within  a  reasonable  time,  to  London  in" 
England,  for  the  same  purpose ;  ,  ^^    ^. 

"  Considering  that  the  said  action  also  prays  ^^Bk  the" 
defendants  may,  in  default  of  their  i^o  performi^HKeiir ; 
said  agreement  within  such  delay  as  this  Cdurt  may  Sx, 
be  condemned  to  rdpay  and  satisfy  to  the  plaintiff  the 
sum  of  $5,000  to  them  paid  and  advanced  by  the  plaintiff, 
on  condition^<3|f  their  sai4  agreement ;       '  ■; 

"  Consid^ingHhat  the  defendant  pleading  has  set  up 
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.  various  effortB  by  him  and  the  other  dofondant  made  to 

8wo„„,;;  ot  .1.  P"'*^"'''?  ;"^  '■'^^fi^  t»»«»^  ««id  agreement ;  but  have  not 
succeeded  m  proving  any  performance  of  the  same  or 
anything  excusing  their  non-performance  of  the  same  • 

Considering  that  the  defendants  did  not  at  any  tim(» 
nordid  eithcTof  them  perform  their  said  agreement,  which 
they  were  bound  to  do  forthwith  after  the  issue  of  a 
Canadian  patent  th<^ef9r ; 

"Considering,  moreover,  that  after  the  i^suin^  of  the 
said  patent  to  wit,  on  the  Srd.of  July,  1884,  the  plaintiff 
notified  and  required  the  said  defendants  to  perform  their 
said  agreement  within  80  days,  but  that  they  have  whollv) 
made  default  so  to  do  ;  \^ 

"Considering,  however,  that  the  plaintifF  has  not  pro-" 
ved  any  damage  to  him  heretofore  accruing  by  reason  of 
the  non:performance  hitherto  of  the  said  agreement  by 
the  defendant,;  .    ' 

I  "Doth  dismiss  the  said  plea,  and  doth  adjudgi  and 

condemn  the  defondants  jointly  and  severally,  within  16 
days  from  the  rendering  of  this  judgment,  to  perforin  and 
execute  in  all  particulars  their  said  agreement  of  30th 
April,  1883.  hereinbefore  mentioned,  tb  wit,  by  building 
and  suppling  at  their  own  expense  a  ten  hofse  power 
engine  io  glye  practical  proof  of  the  value  of  the  said 
mventi^  sa  patented,  and  to  place  the  same  in  a  suitable 
workshop  in  the  city  of  Montreal  to  give  practical  proof 
of  the  ^alue  of  the  said  invention  ;  and  also  to  send  the 
same  or^nother  similar  engine,  within  one  month  from 
the  i-dndpring  of  the  present  judgment,  to  London  in 
^.n^fand,  for  the  same  purpose,  and  in  default  of  the  said 
defendants  to  perform  specifically  their  said  agreement  as 
foresaid,  within  the  said  16  days  as  regards  the  city  of 
Montreal,  and  within  one  month  as  regards  London  in 
fi-ngland  as  aforesaid,  doth  adjudge  and  condemn  the  said 
defendMits  jointly  and  severally  to  pay  and  satisfy  to  the 
plaintiff  the  said  sum  of  $5,000.  with  interest,  etc." 

Torrance,  j.  (in  ^yiew):— 

Damages  ^sjng  out  of  a  sale  of  a  patent  to  plaintiff. 
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Plaintiff  bought  a  fourth  interest  in  a  patent  for  |5,000, 
and  diifendants  undertook  to  give  a  practical  proof  «f  the  '*'"'°" 
value  of  a  certain  invention  of  an  ammonia  or  nitro-hydric  ^wwoor  ct  ai. 
engine.  This  test  was  to  be  applied  in  Montreal  and  also 
in  London,  England,  ^ithin  a  reasonable' time.  The  de- 
mand was  to  recover  $2,000  damages  for  the  delay,  and 
also  for  an  order  ugaijist  defendants  to  make  the  test,  and 
in  default,  to  repay  the  #5,000.  The  judgment  has  dis- 
missed the  clafin  for  damages,  but  has  ordered  the  defen- 
dants to  make  ihe  test,  and  in  default  of  doing  so,  to  repay 
the  16,000.  The  defendant  Beuthner  complains  of  the 
joint  and  several  condemnation  ;  also,  j;^.econdly,  that  he 
is  condemned  to  repay  the  $5,000  without  the  agreement  - 

being  rescinded ;  thirdly,  that  a  sufficient  delay  is  not 
allowed  'to  make  the  practical  test  in  Montreal  and  in  ,  ' 

London. 

We  answer  that  the  issues  between  the  ptaties  have, 
been-  decided,  and  the  rescinding  of  the  agreement  was 
not  formally  before  us,  and  the  condemnation  should  be 
joint  and  several.  '%  ' 

■      ,  Judgment  confirmed. 

Macmasier,  Hutchinson  Sr  Weir,  attorneys  for  plaintiff. 
Cooke  Sr  Brooke,  attorneys  for  defendant  Beuthner. 

%    (J.  K.)  '^~'  .  " 


[In  Review.] 
^,'  ,  September  30,  1887. 

-    Cor^  Johnson,  Taschereau,  Mathieu,  JJ. 

DYSON  V.'  SWEANOR  et  al.,  and  BEUTHNER,  - 

opposant. 

Execution  of  judgment— Effect  of  inscription  in  review— 

Delay  of  one  month.  «»  v 

Hhld:^1.  Where  a  delay  has  been  fixed  by  a  jadgment  for  the  specific 
performance  of  an  oblij^ation,  and  the  case  is  inscribed  in  review,  the 
delay  runs  only  from  thie  date  of  the  final  judgment  confirming  that ' 
of  the  Court  below.  ~ 
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2.  I  hHt  a  .l«lny  ul|„we<l  by  a  Jn.lKinont  f,»r  the  exeuiitioii  ofa  .rontriM't  1. 
« .lolay  ill  |.ro.xHlum  within  tlio  m«aiiinR  of  V.  ('.  P.  24,  aiuI  wimre  * 
HMoh  .lelttv  expin^  on  «  Hiiiulay.  tho  ,|«l)t«.r  may  «xo«!iite  t»i«  ohiina- 
tu.n  on  the  ioliowinK  day.  And  ho.  wliore  tho  fl.ml  jnilRment  in 
roview  was  ron<l«re<l  Jannary  30,  and  Febniary  14  and  28  wero  Imtli 
^!unduyB  it  wa« hold  U.at  tho excutUm  „f  th«  olWiKatio.i  on  Fehnjary 
15  uiul  Mard,  I  waa  within  tho  delays  of  rta«H.n  .layn  and  one  month 
ttllowoi  for  tho  exe(Mition  of  tho  ohligation  in  Montreal  iiiul  IxjndZ 
roH]iectively.  ^-  "^ 


The  inscription  in  roview^-wftTon  the  following  i^dg- 
•  m.^nt  of  the  SuiierjoF^ourt,  Montreal  (jErrfi,  J.),  r June 

27,  1886  :_>---'^  % 

"LaOour,  etc ;  ^ 

"  Attendu  que,  par  jugement  n-ndu  h-  30  mai  1885,(')  les 
d^-^fendours  Sweanor  et  Beuthner  ont  6t6  condamnfis,  aux 
termes  d'un  march6  fait  ontr,'  eux  et  le  demandeur,  le  80 
avril  1883,  A  construire  et  fournir  au  dit  demandeur,  k 
leurs  frais,  dans  un  d61ai  do  U  jours  i\  rompter  du  pro- 
nonc6  du  tlit  .jugement.  un  eugin  de  la  force  de  dii  che- 
vaux-vapeur,  d'une  invention  nouvelle  et  mis  en  ceuvre 
au  moyen  de  substances  (ihemiquo*  (ammonia  or  nitro- 
hydric  engine),  eta\  placc'r  le  dit^engin  dans  une  boutique 
pouir  ce  convenable,  k  Montrr-al,  pour  y  subir  une  6preuve 
et  6tre  soun^is  A  un  essai  propre  jk  demontrer  Ja  valeur  de 
la  dite  invention,  puis,  apres  tel  essai,  k  exp6dier  le  dit 
engin,  ou  un  autre  semblable,  au  demandeur,  k  Londres, 
en  Angleterre,  dans  un  d61ai  d-^un  mois  k  compter  du  pro- 
nonce  du  dit  Jugemenj|||t  qu'4  d6faut  d'executer'les  pres- 
criptions dans  les  deiaJs  susdits,  les  d6fendeurs  fitaient 
condamnfe  oonjointement  et  solidairement  a  payer  au  de- 
mandeur une  somme  de  $5;000  coui-ant ; 

"  Attendu  que  le  dit  defendeur'Beuthner  ayant  ensuite 
demand6  la  revision  de  ce  jugement,  la  Cour  a  renvoy6 
sa  'demande  et  confirme  purement  et  simplement  le  dit 
jugement  le  30  Janvier  1886  ; 

"Attendu  que  le  22  mai  1886,  le  demandeur  a  fait 
6mettre  un  bref  d  execution  centre  le  dit  d6fendeur  Beuth- 
ner  ^ur  la  somtne  de  #5,000  susdite  ;  mais  que  ce  dernier 
s'oppose,  disant  qu'il  a  execute  le  dit  jugement  dans  les 


OjSee  preceding  report,  Dyi^m  v.  Hweatm. 
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df'lais  pn'scritB  »«t  qtio,  par  Huite,  h  domandimr  ost  inal 
fond6  A  <i!xig«^r  In  Hommo  d'urj^ont  qu'il  n'fitait  condamnc 
4  payer  qu'au  cas  do  I'loii  i>x6cution  do  robligation  siis- 
dite ; 

•^Attondu  quo  lo  dcmaudour  coiitosto  cetto  oppositiou, 
disaiit :  lo.  Que  la  demniido  do  r^svifiion  n'a  pas  ou  pour 
offet  d«?  prolongor  le«  delais  fixds  par  lo  premier  jugomont, 
et  quo  par  suito  la  tondalnnation  a  la  Hommo  do  |5,000 
08t  dovonuo  absolue  ;  2o.  Quo  d'ail lours  lo  d6foiidour  n'a 
pas  m6mo  ox6«utC'  son  obligation  dans  les  d6lais  indiqu(>B 
A  compter  du  jugcment  do  la  Cour  do  llC'vision^  que  I'essai 
do  I'engin  n'a  6t6  fait  qu'apres  les  16  jours ;  qu'il  6tait 
insuffisant  pour  d6montror  la  valour  do  rinvention,  eL 
que  renvoi  do  I'ongin  au  domaudour  n'a  pas  6t6  fait  noi^K;;^ 
plus  dans  Ics  delais  fix(>8  ; 

"  Attendu  quo  la  dotnando  do  r6vi8ion  a  pour  eff«(t  do 
romottre  les  parties  au  mftmojl^tat  (|n'avaut  l^  premier 
jugomont,  ot  quo  c'est  ensuite  la  8ont(»nce  prononc6o  par 
la  Cour  do  Revision  qui  est  voritablemont  lo  jugomont  do 
la  Cour  Sup^riouro  ;  quo^tollo  sontonoo  no  prond  m^me 
ett'et  quo  du  jour  ou  ello  p)^e9ue  par  lo  protonotairo  do 
la  Cour  ou  le  jugemout  olfeinaire  avp,it  6t6  rendu,  et  que 
par  suite  les  delais  ue  commencont  a  courir  que  du  jour 
do  telle  r6ception  ; 

"  Cou8id6rant,  en  consequentu^,  quo  les  delais  fix^s  par 
le  premier  jugement  dans  Ujfeeco  n'ont  commenc6  k 
cfcrir  qu'A  compter  du  jouT^^^ugement  rendu  par  la 
C^tr  do  Revision,  savoir,  lo  ScTjanvier  1886,  et  que  la 
pretentimi  contraiife  du  domandeur  sur  ce  point  est  mal 
fondeg  ;  ^, 

"  Vti  I'artiple  502  du  Code  de  Procfedure  (jivile  ;' 

"  Attend^  en  outre  qu'il  est  6tabli  en  preuve  qu©  le  de- 
fendoura,  d!ans  le  d61ai  prescrit  do  quinze  jours,  savoir, 
atant  la  fin  du  quinziemo  jour  do  ftvrier,  construit  et 
plac6  dans  une  boutique  k  qe  convenal^le,  I'engin  en  ques- 
tion, qu'il  en  a  commence  Tessai  le  mdme  jour  et  I'a  con- 
tinu6  les  jours  suivants,  et  que  cet  easWi  a  6t6  fait  loyale- 
ment  d'une  maniere  extrfimememt  satisfaisante,  en  pre- 
sence d'h|>mmes  connaissants,  a  dur4  tiU  tempb  suffisant 
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pour  (Hro  o(flcac«,  et  a  pUuneinont  dfcmoiitK!  <ju«  !«  dif 
trngiu  6tait  util»»  .'t  av.intug«mx  ot  fon.^tionnait  convetfa- 
bl«ra«nt;  qim  lo  dit  onffiu  u  6I(^  ouauito  oxp6di6  au  d«- 
mandour  A  Londros  danH  lo  d6Iai  fix6,  i'envoi  ayant  «u 
litm  lo  dornier  jour  d«  f6vrier  ot  lo  chargom«nt  le  lor 
inarH,  ainni  qu'apport  A  la  lettro  de  voituro  produito  ; 

"  ConBid6rant  on  conH6<iuon<!0  quo  I'oppoaant  oBt  lbnd6 
i\  soutenir  quc^  dans  cw  circonstances  la  <!oudaranatioii  en 
argoiit  pronon(;6o  contr«<  lui  n'ost  pas  oxigiblo  ; 

"Ronvoie  la  contostatioii  et  maiutiont  ropix^ition  du 
dit  Bouthner,  ot  ou  coUMi&quence  i:ti%e  ot  anuule  la  saisie 
pratiqu6o  par.le  deraaiidear,  ot  on"  doiine  main-lev6e  an 
d6fondour  otoppoHant.avec  dC-pons  centre  leademandeurB, 
distraits,  etc."  ^  -    v  ^^ 


Johnson,  J.  (in  Review)  :— 

The  plaiutiffgotajnagmentott  ^tbl|ay,  Jgas,  .agahist 
Sweanor  and  Beuthner,  condemning  them  to  the  specific 
performance  of  a  contract  they  had  made  with  the  plains 
tiff' ;  or  in  default  to  pay  him  !>5,000. 

The  dofcndants^H  that  ca8«»  went  to  review  ;  but  the 
judgment  against  thiem  was  confirmed  there  on  the  80th 
of  January,  188G.  ,        ' 

The  plaintitf  issuc^  ex(!cution  on  thd  22nd  May,  1886, 
for  the  sum  of  |5,000,  against  the  goods  and  chattels  of 
Beuthner,  who  filed  his  opposition  on  the  20th  lifay, 
alleging  a  specific  performance  of  his  obligation  under 
the  judgment  within  the  proper  time. 

The  plaintiff  contested  the  opposition  by  denying  any 
sufficient  compliance,   either  in    substanc^  or  in   time. 
Judgment  was  fender(>d  maintaining  Beijthner's  opposi- 
^.  ,<ion  with  costs. 

•  The  plaintiff  contesting-  the  opposition  now  inscribes 

the  last-mentioned  judgment  for  review  ;  and  he  urges 

the  two  grounds  :  1st,  that  the  proceeding  in  Review  did 

,^     not  interrupt  the  delay  for  the  ^lecution  of  the  first 

^,  judgment  ;  2nd,  That  there  was  no  substantial  compli- 

aiipe  at  all. 

Upo|i  the  first  point  we  are  against  the  plaintiff's  pre- 
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Unviion.  Thr  fir«t  jiulj^immt  .wiw  (niHi)emlml,  «nd  cuHsed 
t(»  b»«  r/uue  juf,:4i:  or  .-xorutoVy  from  th»  tiino  of  tho 
iii8.:ription.  until  jutlffm^nt  in  Ilovi.^w  wa«  rondored. 
Ah  to  tho  H«rond  j^round  ur^od,  it  rogardu  two  things: 
Ut,  thokindorthomannorofcomplianio;  2nd.  tho  time  of 
romplian.ro.  What  tho  dofondantH  Wore  required  to  do  by 
tho  . judgment  was  to  H.'.id  or  ship  to  England  a  c«»rtain 
ongino  within  ono  month  from  tho  JU)th  January,  1886  ; 
and  to  build  and  nup^ply  ono  altio  in  Montreal  within  15 
days  from  the  same  date. 

These  flxod  delays  in  tho  judgment  would  have  given 
<lefendant8  to  the  14th  February  for  what  th.'y  had  to  do 
m  Montreal,  and  to  the  28th  of  February  for  what  they 
had  to  do  a«  regards  the  dispatching  the  engine  to  Eng- 
land. But  it  86  hapi)ened  that  both  the  14th  and  the  28th 
Jebriwry  of  that  year  fell  on  Sundays;  and  the  engine 
was  only  8ui»pli,,d  and  set  up  hereon  the  16th  February  • 
and  was  onrysent-or  d.-spatohed  by  the  defendants  ott 
the  1st  March. 

J     We  hold  this  to  hav«!  been  in  Hufficient  time  in  both 
cases  ;  for  a  mouth  by  law  means  a  calendar  month  •  and 
whatever  the  number  of  days  in  February  of  that  year  it 
was  no  less  a  calendar  month  than  all  the  other  months 
in  the  year.     Therefore,  as  the  14th  and  also  the  28th  of 
bobruary   fell  on  Sundays,   the  only   remaining  poipt 
would  be,  whether  the  law  deferred  the  execution  of  the 
jndgment  in  these  particulars  to  the  following  days  viz 
'"i  JBP*^  'February  and  the  Ist  of  March.    Now,'  it^  is 
..^^dri^Pd,  of  course,  as  regards  civil  obligations  generally^ 
'  the  delay  for  the  execution  of  them  would  not  be  prolonged 
to  the  following  day,  if  it  expired  on  a  Sunday  ;  but  the 
laws  of  procedure  have  laid  down  a  different  rule  with 
respect  to  *ho  processes  of  the  Courts.     Art.  24  C  >  lays 
down,  as  regards  delays  for  service  of  summpns,  that 
neither    the    day    of   service  nor  the  terminal  day  is 
counted  :  further,  it  lays  down  that  delays  continue  to 
run  upon  Sundays  and  holidays  ;  but  if  a  delay  expires 
on  a  hohday  it  is  of  right  extended  to  the  next  foUow- 
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iiiffddy.  •  It  dmw.not' Ntop  thmnt ;  but  f(<x*H  on  to  any  : 
"  the  •aratt  appli(>«  to  nil  other  doUyH  of  prtNwlunv" 
UiiluM,  thorct'oro,'  it  oould  bo  coiiMiditrod  that  in  tho  wxo- 
(^ution  of  a  judf^mtMit  of  thin  Court,  tho  parti(>ii  wurt  not 
ffov^rned  by  th«*  rnieM  of  priK3»«dun»  of  th«  Court  •  or 
unluHH  it  oau  b<^  Muid  that  tho  HjM'cifiupt'rtorinancu,  though 
tho  judgment  alone  fix«ul  th«  timo  for  it,  was  nuvcrtholuHt 
'  a  mere  civil  obliffation  <tU(h  as  might  n>Mnlt  from  thu 
Miiitilatioiiij  of  th»»  partien,  ind«'p«»ud»'ntly  of  tho  ordor  of 
tly)  Court,  I  cannot  doubt  that  tho  rultm  of  procvduro  art* 
to  apply  to  tho  mod**  of  compliant!^.  Otlu'rwiso  I  think  it 
was  a  fair  compliaiice  in  Hubstanco  with  ^vyhat  wa« 
intondod.  Tho  onginti  was  roquired'  to  b«  8ont — ^o«- 
patcht'd,  that  is,  by  defendant — not  dolivcrod,  within  the 
month  :  and  it  was  t6  be  Bupplied  and  set  up  ;  not  to  bo 
mac|o  to  work  oili<'iontly. 
The  judgment  bolow  is  thotefore  oonfinnted.*  • 

Mathje6,  J ,  dissented  -on  tho  groudd  that  tho  Ist  of 
March,  the  day  on  which  the  engine  was  dispatched  to 
London,  was  not  within  the  delay  of  one  month  fixed  by 
the  judgment. 
•     V  Judgment-'confirmed,  Mathieu.  J.,  dins. 

Macmaster,  Hutchinson,  Weir  Sf  Matlmnan,  attprneys  for 
""  plaiutifT.  ^ 

Cooke  Sf  Brooke,  attorneys  for  opposant.  •     ' 

..   (J.  K.)  '     *  " 
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1K)WNIE  V.  KHAffCIS.  ati<l  CU:MKNT.  T.  S.    . 

VrnmUtory  Nttle-^AHmmtanfy  Debt-^Executitm  of  jmlgmmt 
m  note^'PtemUng—Aiuum  to  contenlatioH.  ^ 

Hkm.  :— Whew,  In  axiMHition  pf  » JuilKnient  (ihtnlnwl  for  tU  tttnoiiht  «»f  a 
pmruliHiory  noto.in^  alimnnUry  allowanoe  p«y«i)le  t..  Ui«  <l«r«iulaiit 
it  mImmI  by  i(«rni«hjii«iit»  and  tho  <loA«n«{aiit  cuntflMta  thn  wiziira  <»n 
tli«  Kmiind  that  an  alimonUry  allowafi(<it  ia  not  aniubl«,  thn  plalhtM' 
•  may,  by  lib  anawttr,  |>l«j6l  that  t|Ki  conNldoration  for  tho  note  waa 
an  alifiientary  «l«bt,  ami  tfiat  tlM  riaim  waa  within  the  esppUoif  <if 
C.  C.  P.  ft6H|  btit  tlial  plalhtlff  in  thia  caufi  lia«J  failml  to  prova  (he 
troth  of  th«  anawur.  *         , 

Per  CukiAH>^  j^ 

.  The  plaintiff  having  a  judgmont  against  the  d«<fendant 
on  a  promisHory  note  for  |260,  caused  a  writ  of  saisie-arrit 
to  isaue,  attaching  all  monies  due  defendant  in  the  hands 
of  the  garnishee,  who  declared  that  in  his  quality  of 
curator  to- Mary  Power,  defendant's  mother,  he  was  in- 
debted io  defendant  in  the  sum  of  $50f  being  for  one 
month's  /wnsion  alimentture  due  dwfendant. 

The  defendant  fil«d  a  contestation  of  the  misie-arr^t,  al- 
leging various  grounds  of  nullity,  orf  account  of  alleged 
^iJTegularities  in  the  j^oceedihgB  as  set  forth  in  paragraphs 
1,"2,  flf,  4  and  7  of  the  contestation,  m^  stating  in  addition 
that  /the  money  attached  was  insaisissable  under  art.  668 
C.  CJ  p.,  being  due  defendant  as  an  alimentary  allowance 
J?ran/ted  him  by  a  judgment  bf  the  Court  of  Queen's  Bench 
ifendered  on  the  24th  March,  1884.  "     '      . 

The  plaintiff  answered  in  law  that  the  matters  set  ferth 
khe  paragraphs  above  jnenjiioned  wpre  the  subjects  of  ah 
iception  to  the  form,  and  answered  the  allegation  that  the 
ioney  was  exempt  froiii  seizure  by  saying,  in  substance, 
^hat  the  not^  already  referred  tojjad  been  given  for  an  ali' 
/mentary  debt ;  that  in  1880  defendant  was  wJioUy  without 
means  and  asked  plaijjtiff  for  assistance ;  that  the  plaintiff 
/  being  then  in  the  enjoyment  of,,i^lar7  of  |60  ^  month 
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and  earning  from  $2,000  to  $8,000  a  year  as  stenographer, 
came  to  defendant's  assistance,  and  without  interruption 
from  the  month  of  March,  1880,  to  the  6nd  of  the  year 
1881,  supported  him  in  the  largest  sense  of  the  word,  de- 
fendant^ being  in  such  a  state  of  poverty  that  he  relied 
upon  him  for  all  the  necessaries  of  life,  and  that  it  was 
for  the  costs  of  alimens  thus  furnished  that  the  note  in 
question  was  given. 

The  defendant  replied  by  a  pleading  style^  r4pon»e  en 
droit,  in  effect  that  the  question  of  the  cojpisideiiation  of 
the  note  being  an  alimentary  debt  hadTnevet  been  raised 
by ^  any  issue  in  the  suit,  that  the  judgmelii  was  for  a 
note,  and  plaintiff  had  no  right  to  seize  the.  alimentary 
allowance  in  satisfaction  of  it ;  that  the  judgment  had/ 
finally  determined  Ihe  nature  of  the  dfebt,  and  plaintiff" 
could  not  now  go  behind  the  pleadings. and  judgment  to 
establish  a  debt  different  froih  that  expressed  i»  the  judg- 
ment;  in  fact  that  novation  had  been  created  by  the 
judgment.  He  also  filed  a  gen|ral  denial  of  the  allega- 
tions of  plaintiff's  answer.     .  ^  ^ 

The  Superior  Court  maintailied  the  pretensions  of  the 
plaintiff's  answer  in  law,  and  rejected  paragraphs  1,  2,  3, 
4  and  7  of  plaintiff's  contestation,  but  dismissed  defend- 
ant's answer  in  law. 

I  have  been  asked  to  revise  tljis  latter  decision.  I  have. 
c|trefully  examined  the  authorities  submitted  by  defen- 
dant's counsel,  but  do  not  think  they  would  justify  me  in 
disturbing  the  judgment. 

-The  question  of  fact  to  be  decided  is  whether  the  plain- 
tiff has  proved  that  he  expended  the  amount  of  the  note 
in  alimens  for  defendant. 

The  allowance  granted  defendant  is  not  (July  for  his 
own  support,  but  also  lor  the  support  of  his  wife  and 
child  who  are  stated  in  the  judgment  of  the  Oourt  ,pf 
Queen's  Bench  to .  be  in  distress.  The  alleged  alimens 
were  furnished  more  than  two  years  before  the  note  was 
taken.  Undfsr  the^  circumstances  of  the  case  I  consider 
the  plaintiff  mustf  be  held  to  strict  and  positive  proof  of 
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^    testation,  snd  he  must  more  particularly  establish  by 
such  proof  that  he  expended  the  amount  of  the  note  in 
•"question  in  alimens  for  defendant. 

To  review  the  evidence  on  the  present  occasion  would 
occupy  too  much  time.    After  a  careful  examination  of  it 

,  .  ?  "^  *'®^^***»^'*  '»  ""viug  at  the  conclusion  that 
plaintiff  has  failed  to  make  out  his  case,  ^pd  I  therefore 
maintain  the  contestation  of  the  saisie^arm  with  costs. 

The  several  motions  made  by  the  parties  at  the  heariliff 
are  dismissed  without  costs. 

The  judgment  is  as  follows  :— 
The  Court,  etc... 

"Ppon  the  merits ; 

^  ^onsidwing  that  the  said  defendant  contesting,  in  his 
said  cont  Aion  alleges  in  substance  andjsffect  so  far  as 
eoncerns  tWe  merits  of  said  attachment,  that  the  monies 
attached  in  the  hands  of  the  tiers  saisi  were  and  are  insai- 
sissables,  undei-  A?t.  558  a  0.  P.,  as  they  w^e  and  are  due 
and  payable  to  him  as  an  alimentary  allowance  granted 
to  him  by  the  judgment  of  the  Court  of  Queen's  Bench 
Appeal  Side,  rendered  on  the  24th  of  March  1884  by* 
which  the  said  tiers  saisi  in  his  quality  of  curator  to  Mary 
l-ower  (the  mother  of  said  defendant)  an  interdict  for  in- 
sanity, was  condemned  to  pay  said  defeiidaht  dUtredaU- 

W  the  sum  of  $600,  payable  by  monthly  instalments  of 

150  each  • 

^  '>  Considering  that  the  said  plaintiff,  by  his  answers- to 
the  foregoing  grounds  of  contestation,  in  substance  and 
eftect,  alleges  that  the  judgment  in  this  cause  rendered,  . 
and  in  satisfaction  of  which  the  said  writ  of  attachment 
had  issued,  was  for  the  amount  of  a  promissory  note,  and 
that  the  consideration  of  said  note  was  an  alimentary 
debt;  that  in  the  year  1880  the  defendant  was  wholly 
without  means  and  .asked  plaintiff's  assistance  ;  that 
plaintiff  being  then  in  the  enjoyment  of  a  salary  of  |5D  a 
month  and  earning  from  |2,000to  $8,000  a  year  a^  a 
stenographer,  came  to  the  assistance  of  defendant  and 
■^^^^^  ^^^-^tion  Jrom  t^^  1880,  up 
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sense  of  the  word ;  that  defendant's  poverty  was  such 
that  ho  relied  upon  plaintiff  for  hia  board,  lodging  and 
clothes,  and.in  fact  all  the  necessaries  of  life  ;  i,hat  he  paid 
defendant's  expenses  at  divers  hotels  and  restaurants 
which  he  mentions,  and  that  it  was  f6r  the  cost  of  alimens 
thus  furnished  that  the  note  in  question  was  given  ;    y 

"  Considering  that  defendant  specially  denies  the  alle*  ^ 
gations  of  said  answers  ;  >* 

"  ponsidering  that  it  is  established  in  this  cause  that 
the  monies  seized  and  attached  under  said  writ  i^the 
hands  of  said  tiers  saisi,  and  referred  to  in  his  declaration 
in  this  cause  made,  are  those  due  and  payable  to  defen- 
dant as°an  alimentary  allowance,  d  titre  ctalimens  under  the 
,  terms  of  said  judgmeut  of  the  Court  of  Queen's  Bench, 
and  were  and  are,  under  said  article  558,  insaisissables 
except  for  an  ^imentary  debt,  pour  detie  alimentaire ; 
' '  "  Consideriiiig  that  the  said  alimentary  allowance  was 
granted  ti/'fiaid  defendant  by  said  judgment  of  the  Court 
of  Queen's* Bench,  not  only  for  his  own  support,  but  for 
the  support  bC  his  wife  and  child  who  were  in  distress,  as 
appears  by  the  terms  of  said  judgmefi^r  and  that  the  said 
alimens  are  alleged  tb^have  been  furnished  more  than  two 
years  before  the  rendering  of  said  judgment,  and  that 
under  all  the  circumstances  of  the  case  the  plaintiff  must 
be  held  to  strict  and  positive  proof  of  the  material  allega- 
tions of  his  answer,  and  especially  of  the  allegation  that 
the  amount  of  said  bote  was  expended  for  alimens  furnish- ' 
ed  to  defendant,  and  that  no  presumptions  can  be  allowed 
in  his  favor ;  ^ 

''  Considering  that  plaintiff  has  failed  to  prove  the>  ma- 
terial allegations  of  his  answer  to  defendant's  contesta- 
tion, and  particularly  that  he  expended  the  amount  of 
said  note  for  alimens  for  defendant,  and  has  therefore  failed 
to  establish  that  the  debt  referred  to  in  the  said  judgment 
and  in  said  w|it  of  iMsie-arrit  in  this  cause  is  an  aliment- 
ary debt;      >  1 

"  Doth  miantain  the  contestation  of  the  said  writ  of  at- 
tachment, Miute-arr^j  in  this  cause  issued,  and  doth  declare 
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^saisissab$si,  and  doth  (declare  the  said  saviie-arrSt  in  this       iwr. 
*  *^X  ^°  ^^  illegal,  and  doth  dismiss  the  same,  the  whole     DownU 
wim  costs  distraits,  etc."  ■   Fwndi. 

Ql^nie  4*  Lanctot,  attorneys  for  plaiiitiff. 
Charles  S.  Burroughs,  attorney  for  defendant  contestinir. 
(J.K.)  ^  'r      ^      ^ 
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.        jCoram  Mathiku,  J. 

•  CiRON  V.  ABBO^    ^  ^ 

Dommages—Mattre  et  ouvrier—Responsabiltt4— Prescription. 

Juofc :— Qu'nne  action  en  dommage  par  un  ouvrier  cbntro  son  maitre 
pour  injures  corporelles  recues  pendant  qu'il  travaillait  pour  lui^t 
dues  &  la  negligence  du  maitre,  ne  ae  prescrlt  que  par  deux  ans. 


L'action  du  demandeur  6tait  en  dominages  an  montant 
de  12,000.  An  mois  db  mars  1886,  le  demandeur  etant  i 
I'emploi  du  d6fendeur,  etait  a  transporter,  au  moyend'uiie 
brouette,  du  charbon  qu'il  prenait  dans  un  tas  considj^- 
rable  dont  le  dessus  6tait  gei|  et  formait  une  croute  fipaisse 
et  qui  surplombait  l'el%oit  ou  se  tenait  le  demandeur. 
Cette  partie  du  charbon  gelee  se  serait  effondr6e  et  aurait 
bless6  grievement  le  demandeur  au  bras  et  au  visage. 

A  cette  action,'^  part  le  plaidoyer  a^  m6rite  par  lequel 
le  d^fendeur  pr6tendait  n'6tre  pas  responsable  parce  qtl'il 
avaitaverti  le  demandeur  du  danger  etlui'avait  m6me 
d6fendu  de  traveller  en  cet  endroit,  il  plaida  une  excep- 
tion de  prescription  sous  1' article  2262  du  Code  Civil, 
pr6tendant  que  Faction  6tait  pour  "injures  corporelles  " 
et  que  la  prescription  d'un  in  s'appliquait.  Le  deman- 
deur r6pondit  en  droit  k  cette  exception  de  prescription. 

Cette  r6ponse  en  droit  a  6t6  maintenue'par  le  jugement 
suivant:*  -  \  -^     ^ 

■, ,.    ■     \  ■     ^z:  ,  ■;   -•.    •  ...  ■ -v^^C:  ■ 

'  L'honorable  juge  Gill,\le  12  mare  1888,  en  dfiboutant  Paction  an  m6- 

rite,  aconconrudana  lejugpment  de  I'honorable  jnge  Mathieu.  maintn- 

-nanilft^i^wiiae  en  diDit"  ,  -  °  J2^— 
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"LaCcTur.eto ,     ^ 

"  Attendn  que  le.demandeur  alldgue,  dans  sa  declaration 
quo  dans  le  niois  de  mars  de  I'annfie  deriiidre,  il  6tait  k 
I'emploi  des  d6fondeurs  4  leur  Mablissement  connu  sous 
3«  nom  de  "  Metropolitan  Rolling  Mills,"  k  Montr6al,  et 
que  son  travail  consistait  k  prendre  du  charbon,  A  mdrao> 
un  banc  de  charbon  qui  se  trouvait  sur  le  terrain  oii  est 
cet  6tabli8sement  et  &  le  transporter  dans  une  boite;  que 
le  banc  de  charbon  6tait  creusfe  en  dessous  et  que  la  partie 
superieure  surplombait ;  mais  que  le  demandeur  qui  etait 
occup6  k  cet  ouvrage,  depuis  quelques  jours  seulement, 
ne  voyait  pas  le  danger  que  les  dSfendeurs  ayant  plus 
d'exp6rience  auraient  du  voir ;  que  le  demandeur  n'aurait 
paspu  ex6cuter  les  ordres  des  d^fendeurs  et  faire  I'ou- 
vrage  qu'il  6tait  obIig6  de  faire  pour  eux,  sans  prendre  le 
charbon  ou  il  le  prenait ;  qu)[(u  moment  ou  il  arrivait 
pour  charger  sa  brouette,  ^^r^du  dit  bancde  charbon,  il 
fut  6crase  sfcveremeut  a  la  ^figure,  aux  jambes  et  aux  piedfe 
par  une  chute  du  charbon,  et  que  le  rfisultat  dec«U  acci- 
dent fut  que  le  demandeur  passa  deux  mois  a  Thdpital 
et  est  devenu  incapable  de  gagner  sa  vie  et  celle  de  sa 
famille  ;  que  cet  accident  est  arrive  par  la  faute  et  negli- 
gence des  ddfendeurs,  et  qu'en  cons^uence,  le  dit  deman- 
deur reclame  des  dommages  au  montant  de  4enx  mille 
piastres;  ■ 

"  Attendu  que  les  d6fendenrs  ont  plaid6  k  cette  action 
par  une  exception  p^remptoire,  all6guant  que  cet  accident^ 
avait  eu  lieu  le  25  mars  1886,  et  que  le  bretde  sommation 
en  cette  cause  n'^tait  6man6--qa^  le  23  septembre  dernier 
et  que  plus  d'uue  ann6e  B'6tait  c^s^quemment  dcoul^e 
depuis  la  date  de  I'accident  k  la  date  de  I'Smanation  du 
dit  bref,  et  que  Taction  dp.deman4ear  6tait  prescrite  par 
le  laps  d'une  ann6e ;     ' 

"Attendu  que  le  ctleix^mcclbnr  Q,repondu  k  ce  plaidoyer 
par  une  r^ponse^  en  droii^^  demfttidaii|fl&  re»voi,  et  all6- 
guant  que  son  droit  d'aqtion  ji'6tait  pas  sujet  k  la  pres- 
cription d'une  ann6e  ; 

"  Consid^rant  que  par  I'article  2261  du  Code  Civil,  I'ac-  • 
tiorfponr  dommages  Tesnltant  de  d61itg  gt  gMfl*td»li< 
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d^faut  d'autres  ditikwitions  applicables,  so  present  par 
denx  ans : 

"Consid^rant  quo  I'action  du  demaudeur  est  uno  de- 
mande  pour  dommages  resultant  do  quasi  d6Iit  et  que,  par 
cons^qufent,  cette '  action,  conform^ment  au  dit  article,  ne 
se  present  qtie  par  deux  ans  ; 

"Con8id6rant  que  Tarticle  2262  qui  declare  que  I'action 
se  present  par  un  an,  pour  injures  corporelles,  ne  pout 
f'appliquer  h  la^rfisente  cause,  paree  que,  bien  que  le 
demandenr  all6gue  avoir  souflfert  dans  sa  personne,  il  n'y 
a" pas  eu  injure  dans  le  sens  do  lartiele  2262 ; 
.  "  Consid6rant  que  I'exception  do  prescription  des  d6fen- 
deurs  est  mal  fond6e,  et  que  la  r6porise  en  droit  du  de- 
mandeur  demandant  le  rejet  do  cette  exception  est  bien 
fonde ; 

"  A  renvoy6  et  r.envoie  la  dite  exception  et  a  maintenu 
et  maintient  la  dite  reponse  en  droit  ^  icelle,  avee  dfepens 
distraite,  etc." 

David,  Gervais  Sr  Demers,  avocats  du  demandeur. 

Abbott,  Abbott,  Campbell  Sf-  Meredith,  avocats  du  defendeur. 
(j.  J.  B.) 
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June  28,  1887. 
■    Coram  Tait,  J. 

DESMARAIS  V.  GAGNON. 

Sipartdion  de  corps— Alimentary  allmoarice, 

Hhld:— That  where  the  judgment  maintains  a  demand  for  separation 
from  bed  and  board,  based  on  the  desertion  of  the  husband  and  his 
refusal  to  support  his  wife,  the  infidelity  of  the  wife  does  not  deprive 
her  of  the  right  to  an  alimentary  allowanoei 

Per  Curiam:— 

.  This  is  a  demfuid  m  siparedion  de  corps  based  on  the 
desertion  of  the  husband  and  his  refusal  to  accept  and 
support  his  wife.  The  plaintiff  has  made  out  her  case 
and  the  separationl  must  be  granted. 

idfer^m^Jimentary  pemdoi^offl-S-frmohthr- 
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The  defendant  siys  she  should  not  have  any„  pension  be- 
cause she  has  been  guilty  of  infidelity  towards  him,  and 
because  she  is  well  off  and  capable  of  earning  her  own 
living,  while  he  is  a  pooir  j'oumalier.  There  is  a  witness 
who  testifies  to  having  had  improper  relations  with 
plaintiff  some  four  years  before  the  action  was  institutefd, 
but  his  evidence  is  discredited  by  other  witnesses,  audi 
do  not  feel  disposed  to  accept  it  as  reliable.  Even  if  true 
the  wife  would  still  be  entitled  to  a  pension.  (Vide  f 
Pigeau,  p.  284.)  The  plaintiff  appears  to  have  been  abfe 
at  one  time  to  support  herself  by  selling  roots  and  Indi^ 
remedies,  but  in  the  summer  of  1885  she  had  a  severe  fa^ 
breaking  some  of  her  ribs  and  otherwise  injuring  herself, 
so^that  witnesses  say,  owing  to  this  and  her  age  and  fll 
health,  she  cannot  work  as  she  did  before  the  accident  :or 
support  herself  by  her  own  exertions.  ^ 

Upon  the  whole,  I  think  it  is  a  case  where  a  small  al- 
lowance should  be  given,  and  I  Ex  $8  a  month  as  iihe 
amount.    . ,  [ 

The  judgment  is  as  follows  :^  \ 

"  The  Court,  etc 

"  Considering  that  plaintiff  has  proved  the  materia^  al- 
legations of  her  declaration,  and  particularly,  that)  de- 
fendant has  deserted  her  and  refused  to  receive  or  isup- 
port  her  as  his  wife,  and  that  she  is  entitled  to  the  con^ 
,clusions  of  her  declaration  asking  to  be  declared  sAwir^ 
de  corps  from  the  defendant  her  husband ;  j 

"  Considering  as  to  hear  demand  for  a  pension  alimektaire 
of  #15  per  month,  that  defeudant  contests  said  demand  on 
the  ifrounds,  1st,  of  plaintiff 's  infidelity  to  him  a^  a  wife, 
and,  2nd,  of  her  being  rich  aadjiWe  to  support  herself, 
while  he  is  a  poor  j'oumalier  ; 

">Considering^that  the  charge  of  infiddil^--^s  not 
been  proved  satisfactorily^  the  witiiess  Cadieux, 
testifies  to  such  infidelity  having  occurred  some  four 
years  before  the  action  was  brought,  being  discredited  by 
other  witnes^s  ; 

"  Considering,  moreover,  that  even  if  such  infidelity 
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had  been  established,  the  Court  could  still  gr^int  such 
pension— 2  Pigeau,  p.  234  ;  >^-_ 

"  Considering  that  althou|fh  plaintiff  appears  to  have 
been  at  one  time  able  to  support'  herself,  that  owing  to 
aa^  «eoident  by  which  she  injured  hers^f  severely;  and  to 
her  age  and  ill  health,  she  is  not  now  able  to  work;  as 
heretofore  or  to  support  herself  by  her  own  exertions, 
and  that  she  is  entitled  to  a  pension  alimentaire  under  all 
the  circumstances  of  the  case,  and  seeing  that  defendant 
is  but  a  journalier  such  pension  should  be  of  a  moderate 
1  amount  and  should  not  exceed  |8  per  month  ;  | 

V^  '•  Doth  order  and  adjudge  that  the  plaintiff  shall,  be 
from  this  clay  separated  as  to  bed  and  board,  s4par^  de 
corps  el  (ThahitatUm,  from  the  defendant  her  husband,  pro- 
hibiting said  defendant  from  cohabiting  with  said  plain- 
tiff, or  troubling  or  visiting  her  in  any  way  whatever, 
under  all  penalties  of  law;)[and  doth  further  order  jand 
adjudge  that  said  pluntiff  be  and  remain  also  separated 
as  to  propert^^  s^par^equanfauxbiens  from  said  defendant, 
to  the  end  th|t^  she  may  enjoy  and  administer  the  Same 
separate  and  «plaf  t  and  dislinct  from  her  said  husband,  as 
well  that  w&ich  she  now  holds  as  that  which  sl^  imay 
hereafter  acquire ;  ] 

"  And  the  Court  doth  adjudge  and  condemn  th^  said 
defendaiit  to  pay  and  satisfy  to  said  plaintiff  as  a  pension 
tdmentaire  the  said  sum  of  |8  each  month,  etc." 

C.  a  de  Lorimier,  Q.C.,  attorney  for  plaintiff. 

Adam  Sf  Duhamel,  attorneys  for  defendant. 
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[In  Review.]  , 

May  81,  1880. 
,.      CtMram  JoijNHoN,  Papinkau,  Ix)ranoeu,  JJ. 
CHAPDELAINE  et  al.  fIh-qual.  v.  VALLfcE  et  vir. 

Married  Woman—C.  C.  UO\—Note  made  by  wife  s4jmrie  de 
Imtis  jointly  toith  her  husband. 

Held  :^That  a  promi«Bory  note  made  by  a  wife  i>ljHirlede  tru-nt,  jointly  and 
severally  with  l.or  liU8l)and,  is  null  and  of  no  oUect  bh  rtsganls  the 
-   wife,  Hudi  an  obligatloi^  Iwing  prohibitod  by  tbe  terms  of  Art.  1301 
'^    V.  C       "  -  .        ' 

The  inscription  in  Review  was  on  a  judgment  of  the 
Superioi-  Court,  district  of  Richelieu,  |Gill,  J.),  Feb.  1, 
1886,  dismissing  the  plaintiflSs'  action  as  against  the  fe- 
male defendant.  The  judgment  of  the  Superior  Court 
was  in  the  following  ternas  :— 

"  Consldfirant  qiie  les  demandeurs  basent  leur  action 
port#  cbnjointement  centre  fes  d6fendeurs,  raari  et  ^em- 
me,  86par£-s  de  biens,  sur  un  6crit  sous  seing  priv6  qGi  est 
^a^m^^^'  •  Sorel,  26  avril  1884.  A  demande,decette 
date,  nous  D6rifentenina  Z6phirin  Gaultier  et  Dame 
'  Phtlom6ne  Vall6e,  autorisfie  du  dit  D6rifentenma  Z6phi- 
•rin  Gaultier,  et  86par6e  de  biens  par  contrat  de  mariage 

•  promettons  conjointement  et  solidairement,  payei^  i 
•I'ordre  d'Andr6  C^apdelaine,  an  bureau  de  la  Banque 

•  des  Marchands  du  Canada,  en  la  ville  de  Sorel,  la  som- 
'  me  de  $160,  et  plus  |22,  6tant  pour  int§r6ts  dus  a  ce 
•jour,  formant  un  ^ontant  de  $182  courant,  pour  valeur 

•  refue,  pour  trois  Voitures  achetfees  du  dit  Andre  Clfap- 
'  delaine,  pour  notre  usage  commun.'  (Sign6) '  Philomene 
'Gaultier,  dument  autori86e  ^ar  ,pon  ^biari,'  puis  mz 

'  <^a«l*»er' ;       -  .  p   ^     ..  _  /^'^     \-    :       .- ^-  <■;  ^- 

^  "  Oonsidfirant  que  les  demand^rs,  ds-qualit6,  sont  aux 
droits  du  dit  Andr6  Chapdelaine,  d6c6d6  d«pui6  l'6orit  ci- 
dessus,  laissant  un  testament,  par  lequel  les  demandeurs 
sontnommessesexfecuteurstestamentftirflH ;  gy 
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poBscBsi^n  do  In  BUcooMion,  ot  radminiBtroiit,  ot  out  droit 
de  rft<roiiivr«r  les  cr^aiK'os  qui  on  d6pendont ; 
^  "  Con*id6rant  quo  la  d6fendorofl8«,  DSmo  PhilomAno 
Vall6o  a  plaid6.B6par6m«nt,  all6guant  ontro  autres  ohoses, 
'qu'olle  nd  pout  Atre  condamn6e  h  pa^  <?eti»T6'clamation, 
parce  que  c'est  une  detto  do  son  mari,  etl^'elle  n'est  pas 
li6e  l6galoment  par  lo  dit  6orit ; 

"  ConBid6rant  quo  lo  dit  f-crit  ooini>orto  quo  la  dito  d6- 
londeroBse,  86par6o  do  bions,  s'oblljpo,  n^anmoins,  avec  Bon 
mari,  an  paiomont  do  la  sommo  rficlamdo,  co  qu'elle  n'a 
pu  faire  valablomeut,  I'artiole  1801\dtt  Code  Civil  dfeerO; 
tant  qno  la  femmo  no  pout  s'obliger  »vec  bou  mari,  q^^ 
qualitfi  de  commnno,  ot  quo  toute  obligation  par  olle  ^S- 
trat!t6e,  avec  son  mari,  en  autre  qualit6,  est  nulla  et  sans 
etfot,  et  (;ons6quemmcnt  Taction  des  den^andeurB,  e»-qua- 
Iit6,e8t  mal  fond6e,  contro  la  dite'Dame  Philoraone  Vall6e, 
ot  la  dito  action  est,  quant  A  la  dite  Dame  d6fendoresBe, 
renvoy6o  avec  d^pens  centre  leB  demande^Lrs,  es-qualit6  ; . 

"  Consid^rant  que  le  d6fendeur,  D.  Z.  Gaultier,  ;n'a  pas 
un^p  bonne  dfifonse,  car  mSme  dauB  le  cas  ou  Icb  voitures 
en  qiieBtion  n'auraient  pas  valu,  comme  11  le  pr6tend,  le 
prix  qu'il  a  consenti  do  3^e8  payer,  il  ne  fait  pas  voir  qu'il 
est  recevable  A  s'en  plaindre,  renvoyant  done  sa  d6fenBp„ 
a  condamn6  et  condamne  le  dit  d6fendenr,  D^rifentenma 
Z^phirin  Gaultier,  k  payer  aux  dema,ndeurs,  e8-qualit6,' 
la  Bomme  de  $197.60,  6tant  lo  capital  du  dit  6crit,  et  I'in- 
t6r6t  sur  icelui,  au  moment  de  ractiott,  avec  int6r6t  k 
compter  du  cinq  octobre  dernier  (1885),  Jftir  de  I'assigna- 
tion  et  les  d^pens."       "  i 

Johnson,  J.  (in  review)  i-^ 

Tiie  judgment  condemned  the  defendant  Gaultier  to 
pay  a  note  in  favor, of  plaintiffs,  which  he  had  signed 
with  his  wif(?,  and  by  .which  they  jointly  and  severally 
promised  to  pay  the  amount,  she,  being  a  femme  s4par6e  at 
the  time.  She  pleaded  separately,  and  as  agdnst  her  the 
action  was  dismissed,  under  Art.  1301  C:C.,  which  de- 
clares all  obligations  contracted  by  a  wife  with  or  for  her 
-hnBband»-„otberwi8e  than  as  cowwMwfc .  null- and  of  b»^ 
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'««•  Thia  judgment  is  nnaimailabh^     Th«  d«bt  wm  not  the 

ci..pd,i.i„.  ^ifo'g  d,,|,t  notwithHtanding  th«  aoknowlodgment  in  the 

V.IU..       „,,jg  ^|j^^  ^  ^j^  ^jj^.j.  .^.^^  j^^^      ^j^^^^^^  ^^^  ^^  ^^^^  ^^^^ 

by  her  H»»pariit»Oy,  and  no  obligation  to  mak^  hereelf  liable' 
in  any  manner,  and  her  doing  so  in  clearly  against  the  law. 
The  articile  cited  is  concluHivts  and  there  havti  been  numer- 
ous decisions  in  Jwint.  The  whole  subjwit  was  thorough- 
>  ly  reviewed  in  Burklej/  Sf  Brunetle,  21  L.  0.  J.,  p.  188.  (') 
The  wife  oven  in  aeparately  9gr.eeing  to  pay  in  such  cases 
i8-preHum»)d  to  act  as  the  agent  of  the  husband,  unless  the 
„'  contrary  is  proved. 

In  the  present  case  there  is  no  separate  agreement. 
The  obligation  is  clearly  "  with  "  her  husband,  in  express 
violation  of  the.  article.  It  is  also  clearly /or  her  husband, 
for  he  was  the  debtor,  and  the  only  debtor. 

Judgment  confirmed. 
.  Germain  8c  Oermain,  attorneys  for  plaintiffs.  , 

D!  Z.  Oaullier,  attorney  for  defendants. 
(J.K.) 
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[^   REVISION.] 

80  d6*;3mbre  1887. 

^        Coram  Johnson,  Papineau,  Loranoeb,  JJ. 

DEVIN  V.  OLLIVON,  et  OLLIVON,  .ppposant. 

Opposition  d  JugemeOt— Motion  pour  fake  rej'eter. 

Jug*:— QuW  opposition  »jUgement,  admiae  Bur  I'ordred'un  juge.est 
de  la  nature  d'un  plaidoyer^  et  ne  iwut  fitre  renvoy^e  sur  une  simple 
motion  aliquant  des  itfoyens  A  la  forme  et  pr^nt^  en  dehors  dw 
d^laia  vouliis  pour  la  production  dea  exceptions  pr^liminaires. 

Le  demandeur  obtint  jugoment  par  d6faut  centre  le  d6- 
fendeur  le  21  avril  1887.    Le  2  septembre  suivaut,  le  de- 
mandeur prit  une  8ai8ie-arr6t*entrele»  mains  d'un  tiers. 
^  Le  28  du  m6me  mois,  le  d6feudeur  fit  jine  Opposition  k 

(^  See  also  i\»r*au  v.  IViideau,  13  tL  L.  693,  for  a  collecUon  of  author 
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bion  of  author- 


juffflmont,  qu'il  fit  r«covoir  par  un  Jnge  d«  la  Oonr;8np«- 
•  rioaro. 

Le  domaiideur  fit  motion  iwur  fairo  rejotor  o«>tto  oppo- 
sition ba«<5«  prin<;ipalumont  sur  to  fait  que  cwtto  opposi* 
tion  ayant  6t6  fajt'(sapr(^«  losdiz  jours  mentionnds  4  I'ar- 
ti(!lo  484  du  Code  d«  rrocMuro  Civile,  ello  6tait  irr^nlidre 
ijt  duvait  6tr«  renvoy6o. 

C«t to  motion  fut  pr^isontSt^  k^6  o<;tobru  1887,  et  J«  20 
du  mdmn  mois,  la  Gour  Sup6ri«'iir«  (Gill,  J.)  rendit  juge- 
mont  accordant  la  motion  et  renVbyant  la  dite  opposition 
aveo  ddpens.  , 

Le  d6fendour  porte  ce  jugement  en  revision,'  pr6ten- 
dant-qne  vu  I'ordro '  du  juge  permettant  la  production  de 
I'opposition,  ellu  ne  pouvait  pas  dtru  reJet6o  sur  simple 
motion. 

Autorit4$  du  difendeur  ajijtosant : — Canadian  Bank  of  Com- 
merce v.  Brown,  28  L.  0.  J.  181  ;  Lejrrohot^  v.  Crebassa,  14 
L.  C.  J.  169. 

LpRANOBU,  J.  :— 

Le  d6fendenr,  cpndamn^  par  d6faut,  a  fait  une  opposi- 
,^ion  au  jugement  en  dehors  des  dix  jours  k  compter  de  la 
signification  d'une  saisie-arrfit,  et  le  demandeur  a  fait 
motion  pour  rejet  de  cette  oppbsition,  comme  6tant  con- 
traire  k  Tarticle  484  du  0.  P.  C.  Cette  motion  a  6t6  ac- 
oordde  et  on  demande  la  revision  du  jugement. 

Les  d6lai8  indiqu^s  par  cet  article  sent  absolus  et  le 
jugement  est  conforme  k  la  jurisprudence  etablie  sous 
rop4ration  de  cet  article  ;  mais  il  a  6t6  amend6  par  le  cha- 
pitre  26  de  la  46  Vict.,  qui  permet  Topposition  au  juge- 
ment rendu  soit  en  terme,  soit  en  vacance.  Ce  dernier 
statut  contient  une  disposition  nouvelle  ;  il  permet  Top- 
position  dans  tons  les  cas,  soit  que  le  jugement  soit  en  , 
vacance  ou  en  terme,  ou  la  partie  d^montre  qu'elle  a  une 
bonne  defense  et  sur  permission  du  jnge,  lorsqu'il  croit 
que  les  raisons  Suoncees  gout  sufiisantes. 

Dans  le  cas  actnel,  I'opposant  s'est  conform6  k  ce  der- 
nier statut ;  il  a  obtenu  pr6alabl,ement  Tordre  du  juge, 
f7eBt-A'dirfl  qtt'il  p'ftBt  fait  relflver  dwH  dftlaiw     On  pr6toad 
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M  «Bl  vr«i  que  I'lirti.lo  484  .'iit  abnolu,  inaiH  il  n'«n  out  pas 
m<4M  certain  quo  m^hi«  d«ii»  «e  a|».I»\,  l«  jug«  aurait  pu, 
pour  <auiM»  jufffto  NumHiMitV^||^tn«>Urn  lopiMmitioii,  oommw 
.  dans  toua  let  autrwa  oaa  oii  la  partio  nh  trouvn  on  retard 
«t  quVdlo  (>xplic|U«!  «•«  retard 

(VaAoppoaitioim  tu)  ttont  quu  dtm  d^ftuiHoii  A  I'at^tlon  et 
nonobdtnnt.roxpiration  dea  d6laia,  lo  d^t'onduijlr  (Uai  ox-  *t- 
l>liquo  lo  rotat-d  |Huit  tonjoura  Atrorelev^  ^Hif}il!'''^tt^™*^ 
I'oppoaant  lui-mAino  potu  I'dtro  m6m»  aiuj^^^r  «M|n<>nt, ' 
Hoit  Mur  opi>oHition  attn  d'anuulor,  soiCirtKuMtt^  atin 

do  conB«rv»^T.  II  y  a,  lA,  an  ponv<j^iB^f'BSinairo  qi^o 
lo  Jugo  oxorc©  HuivHut  USa  <  ircMilpkoH  ot  aanH  leciuol 
radminiMtration  do  la  jnaticu.aoraltXatatrun^nt  ontrav6o. 
SouH  reparation  du  atatut  quo  Jo  vions  do  citor,  il  ne 
peul  y  avoir  do  douto  A  ci)  iij:^jet. 

L'oppoHant  muni  do  I'autoHsation  vouluo  a  prodait  la 
dil'onso  ;  olio  faisait  partio  do  la  oauBo  commo  un  plaidoyor 
ot  olio  dovait  6tro  contcst^o  on  la  manidro  ordinairo  :  bn 
no  rojotto  sur  motion  quo  le»documont8  trivoles  ot  inatiloH 
-j^j^'  ^^^  <^"*  ^"*  o'Jt  ^^^  produits  avoo  la  sanctioo  du  jugo. 
^j|Bln'i«8t  Tordre  du  jugo  qu'il  aurait  fallu  faire  roscinder.  Or 
<^etto  reaoission  n'a  pas  Hd  domand66.  II  y  a  plua,^  la 
motion  sorait  consid6r6e  A  tout  6vftnomont  commo  une 
exception  A  la  forme.  Or,  elle  aurait  dii  6tre  produito 
dans  les  d^lais  do  cette  exception,  ce  qui  n'a  pas  on  lieu. 
Les  d6lais  pour  contester  I'opposition  6taient  depuis  long- 
temps  expires ;  elle  6tait  cens6e  admise  au  dossier ;  il  6tait 
■  .trop  tard  pour  so  pr6valoir  du  d^fant  de  forme.   ^ 

Jo  crois  que  I'ojiposition  est  r6gulidrement  au  dossier ; 
oqu'elle  aurait  dqJlbw|&nto8t6e  ot  que  ^e  juffement  qui  I'a 
f||nise  hors  de  co^Ww|ha6  et  dflMgit  ^tfe*lnfirm6,  et  il 
est  infirm6.       {Hmr^^-  '^"^  i 

Voici  lejugemont  de  laCour: — 
"  La  Oour,  etc 

"  Gonsid^rant  que  I'opposition  prodnite  en  cette  cause 
est  de  la  nature  d'un  plaidoyer  k  Taction  et  a  6t6  admise 
au  dossier,  sur  I'ordre  d'un  juge,  lequel  ordre  n'a  pas  6te 
rescinds ;  ,\ 
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"<%ii8id^PWlt  quo  l«  inotlorf  iKJur  lu  ronvoi  <fc  (tettu  op- 
pojiiOiti  m  d«  In  natumd'ano  M<wption  pffelimiiiait^  et» 
fitt  ^ito  ..,,  dnWs  de«  dftUin  rouluii  poor  la  prodttotion 
do  tellt^  «'i<'«'ptiot) ; 

.    "Con.idlr^it  «,nil  y  a  «nem  dai,.  le  ipgement  d»l« 

"CaMe  «t  annalu  I.,  dit  jug*»mont  et  procWant  A  reh^ 
colni  que  la  Coiw  d.^  premi^ro  ini*ane«  adrait  da  pro- 
uoncer ;  

"  1t<>nvoi(>  la  dito  motion  avoo  4dpea%  •tt)/* 
^.  Lehreuf,  ayooat  du  dem$iid#iiir        "T" 
ili^rf  4-  La/artune,  avocat«  de  I'appelant. 
(J.J.  B.)        , 


Ckfram  Tait,  J. 


Juno  28,  1881      i 

:     .     /^^ 

DONNELLY  kt  al.  v.  KENNKDY,  and  THE  CITY  OF 
^  MONTREAL,  mil*  «•  «ii«e. 

Montreal,  CUy  of—Munuip,titEtert(tm^46  Vict.  (Q.)  ch.  19,  i.  ^V" 
il-pDate  of  Blectiot^Extraordimary  vacancy. 

""'  viT'^/n!  **!!  i**  ''''  '"'•°'«'»*'  «'«»•«»  wl«»in  the  meaning  of  46  ' 

ui" f '  .*r     •   m"  r  f  •  '■  "°*  "•*  ''"y  °'  P"'""*-  »">*  »»•«  dior  on  which 
the  City  Counoil  ,le<rUro.  the  peraon  to !»  el.e(!M  ;  and  the  same  rule 

apphoewhemaoolecUoni.  held  (o  supply  an  „tr«)rdlnary  vacancy    '    . 
which  occurs  daring  the  year^  ' 

Per  Curiam  :—  % 

This  is  a  petition  by  two  taectors  contesting  tiie  elec- 
tion of  Alderman  Kennedy,  who  was  olosted  to  611  the 

rr*?/l.^*'**'**  occurred  upon  the  resignation  of  the  Hon. 
Mr.  McShaue. 

t  The  defendant  has  filed  an  exception  d  la  forme  on  the 
ground  that  the  petition  wa»  not  filed  witkin  the  delay 
pr«8«3ribed  by  the  act  amending  the  acts  concerning  the 
oity  of  Montreal  (46  Via,  cap.  78,  sec.  2t).  which  enacts 
that  no  municipal  election  shall  be  contested  unless  pto- 
.•eedings  shall  be  tiken  before  the  expiration  of  thirty 
days  from  the  date  of  the  saH  Hi"'tjnn 

.   vou  III,  aa      - 
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■  The  question  is  whether  the  date  of  the  election  is  the 
day  on  which  the  polling  take^  place,  or  the  day  on  which 
the  City  Council  declare  the  person  hiding  the  greatest 
number  of  votes  for  the  office  of  aldermdn  to  be  elected 

;  such  alderman.  By  section  48  of  the  charter  of  the  city, 
the  respective  returning  v- officers,  immediately  after  the 
closing  of  the  polls,  have  to  dount  and  add  up  in  the  poll 
books  the  number  of  votes  taken  and  recorded  in  favor  of 
each  candidate  and  return  the  poll  books  to  the  Cfty  Clerk  ; 
and  by  section  49  these  poll  books,  are  brought  before  the 
Board  of  Revisory,  who  ascertain  the  total  number  of 
votes  given  to  and  recorded  in  the  whole  of  the  books, 
for  each  candidate  for  the  office  of  alderman^"  and  Report 
the  same  to  the  City  Council  at  its  nex;t  monthly  i|i«^eti|ig. 
And  then  the  Council;|kt1such 'meeting  declare  the  pef)bon  ' 
having  the  greatest  numljer  of  votes  for  the  office  of  alflef- 
man  in  each  ward  to  be  elfected  alderman  of  sai^  city ; . 
and  in.case  of  equality  of  votes,  the  Council  decide  which 
of  the  two  persons  having  the  said  equality  of  votes  shall 
be  elected. 

In  the  present  case  the  voting  took  place  on  March  23rdt 
the  Council  declared  the  defendant  elected  on  March  28tii,' 
and  the  petition  was  filed,  contesting  the  election,  on 
April  23rd.  So  that  if  the  day  of  voting  is  to  be  consi- 
dered the  date  of  the  election,  the  contestation  was  too 
late.  ^ 

I  agree,  however,  with  the  view  taken  by  Mr.  Justice 
Mathieu  in  the  ease  of  Moisan^.  Prevost,  (')  and  for  the  rea- 
sons so  fully  given  by  him  in  that  case,  that  the  statute 
means  by  the  date  qf  the  election  the  date  on  which  the 
,City  Council  declares  the  candidate  elected.  ' 

It  was  claimed  at  the  argument  that  the  present  case 
might  be  distinguished  from  the  one  just  cited  because 
it  comes  under  section  15  of  the  city  charter,  which  enacts 

.that  if  any  extraordinary  vacancy  shall  occur  ii\^the  offiufr' 
of  member  of  the  council  of  the  city  (as  was  the  case  iere), 

'  the^li^yor  shall  fix  a  day  and  place  for  the  noiQJnation  of 

\caiididates  for  the  said  office,  and  shall  at  the  same  time 
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fixl  day  on  which  the  election  shall  take  place  in  case  of 
a  contest,  and  that  the  petitioner  declared  in  his  petition 
that  the  day  fixed  for  the  election  was  the  28rd  March, 
and  that  it  took  place  on  that  day. 

Does  the  day  to  be  fiied  by  the  Mayor  on  which  the 
election  shall  take  place,  mean  the  same  thing  as  the 
"  date  of  the  election  "  ii^  the  amending  Act  ? 

As  I  have  arrived  at  the  conclusion  that  in  the  case  of 
the  ordinary  elections  the  "date  of  the  election"  is  the 
iime  when  the  council  makes  its  declaration  determining 
who  is  elected,  I  cannot  arrive  at  a  different  conclusion 
with  regard  to  elections  to  fill,  vacancies  under  Sec.  15, 
for  that  very  section  provides  that  the  nomination  and 
election  shall  take  place  in  manner  and  form  provided  in 
the  charter.  The  elpction  of  defendant  was  therefore  sub- 
ject to  the  provision^  of  sections  48  and  49  of  the  charter 
already  referred  to. 

The  petitioner  in  his  petition  alleges  that  a  day  was 
fixed  for  the  nomination  and  at  the  same  time  a  day  was 
fixed  for  the  election.  This  was  what  section  15  required 
t^^be  done.  He  also  says  that  the  23rd  March  was  fixed 
for  the  polling,  that  the  election  took |  place  on  the  day 
named,  and  that  the  apparent  result  Was  to  give  defen- 
dant a  majority  of  1C5  votes.  He  further  sets  out  the  ac- 
tion of  the  board  of  revisors  and  the  declaration  of  elec- 
tion made  by  the  council  on  the  28th  of  March. 

It  does  not  appear  to  me  that  such  allegations  justify 
the  defendant's  asking  the  Court  to  hold  that  the  23rd- 
was  really  the  date  of  the  election  as  meant  by  46  Vic, 
cap.  19.  I  think,  theifefore,  the  exception  d  la  forme  should 
be  dismissed. 

Thejud^nent  is  as  follows:—  -'  >v 

"  Having  heard  the  parties,  etc. ; 
^  "  Considering  that  the  words  '  dateof  tiie  said  election  * 
m  section  27  of  chapter  78  of  46  Vi9t.  (Q.),  do  not  mean 
the  day  of  voting,  but  the  day  on  yt^ich  the  Council,  un- 
der  section  J9_of  the  City  Charter  (chap.  5J^of  37  Viol.. .  ■ 
Quebec)  declare  the  person  having  the  greatest  numbed 
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"  Considering  also  that  the  day  to  be  fixed  by  the 
Mayor  on  which  the  election  shall  be  held,  under  section 
15  of  said  charter,  means  tjie  day  of  polling,  and  does  not 
mean  '  the  date  of  the  election,'  as  intended  by  said  section 
2*7  of  the  amending  Act ; 

"  Considering  that  it  is  alleged  by  petitioner  that  the 
Council  declared  defendant  elected  alderman  on  the  28th 
March,  ISSV,  and  that  petitioner's  petition  was  iiled  on 
the  23rd  April,  ISSt,  that  is,  before  the  expiration  of  thirty 
days  IVom  the  date  of  said  election  ;  ' 

"  Considering  that  said  exception  <t  la  forme  is  nn- 
founded ;  4  ,^ 

"  I,  the  undersigned  judge,  dpj|jp|t)^8  the  same,  with 

costs  distruits,  etc."  '  6^"*ii»'f '** 

,  '       ty^l^ep'tion  dismissed. 

Mercier,  Beausoleil,  Choquet,  Martineaji  Sf  Tre»i6/ay,"  attor- 
neys for  petitioner.  ^^--^ 
Doherty  8f  Dohert^,  attorneys  for  defendant. 
(J.K.)                                      / 

June  80,  1887. 

[In  Review] 

Coravi  Johnson,  Taschebeau,  Tait,  JJ. 

BROSSARD    ET  AL.  V.  THE   CANADA  LIFE  ASSU- 
RANCE CO. 

Insurance,  Life— New  Trial,  Grounds  for — Facts  defined  for 
4      Jury — Misdirection. 

Held  :— 1.  Where  the  parties  go  to  trial  without  objection  to  the  ques- 
tions settled'for  the  jury,  and  without  appeal  from  the  interlocutory 
judgment  defining  them,  they  cannot  afterwards  urge  the  vagueness 
or  insufficiency  of  the  questions  as  ground  for  a  new  trial. 
2.  If  no  objection  has  Mten  made  to  the  judge's  charge,  and  the  charge 
has  not  been  put  in  writing,  misdirection  cannot  afterwards  be  invoked 
either 
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examined  by  consent  of  the  parties,  was  read  to  the  jury  in  bi8  ab- 
sence is  not  ground  for  a  new  trial,  where*  no  injnstice  appears  to 
have  been  snfTonHl  l>y  the  party  complaining. 

4.  Where  the  question  put  to  the  jury  was  wheftier  a  statement  of  the 
UBSured  was  "  untrue  to  his  knowledge,"  and  thoy  answered" untrue" 
the  answer  must  l)e  taken  to  mean  "  untrue  to  his  knowledge." 

5.  Where  a  motion  was  made  a<ld  granted,  that  the  word  "  wilfully" 
should  l)e  msertod  before  the  word  "  withheld,"  in  one  of  the  ques^ 
tions  for  the  jury,  but  the  amendment  was  not  inserted  in  the  printed 

1st  of  questions  Tiandod  to  the  ji^ry,  the  omission  was  held  to  be  imma- 
terlal  where  it  appeared  that  the  attention  of  the  jury  was,  as  a  matter 
of  fact,  directed  to  the  eflect  of  the  araendmeAt ;  and  in  any  case  the 
proper  recourse  would  have  lieen,  not  by  motion  for  a  new  trial,  but 
for  an  arrest  of  judgment. 

Johnson,  J. : — 

There  are  two  motions :  one  by  defendants  for  ji/dgment 
on  the  verdict  of  the  jury  ;  the  other  for  a  new  trial,  made 
by  the  plaintiff.  Jhe  grounds  assigned  for  the  latter 
are ; — 

1.  Because  the  questions  defining  the  facts  for  the  jury 
are  vague  and  equivocal  and  insufficient,  so  as  to  have  led 
the  jury  into  error. 

Thfe  parties  went  to  trial  without  objection  to  these 
questions,  and  without  appeal  fron/the  interl^utory 
judgment  defining  them,  and  it  is  too  late  to  urge  tks 
matter  now. 

The  second  is  an  objection  to  a  direction  of  the  judge 
as  to  the  effect  of  the  word  "  wilfully,"  applied  to  the  al- 
leged misrepresentations  of  the  party  assured.    This  is 
,  also  beyond  our  notice  ;  no  request  having  been  made  at 
,  the  trial  to  have  any  portion  of  the  charge  put  of  record ; 
and  we  have  nothing  beforp  us  to  adjudge  upon. 

Third,  because  the  plaintiffs  were  'deprived'  at  f^e  trial  ^ 
of  th6  evidence— that  is,  the  personal  presence— of  Dr.  La- 
ramee,  who  had  been  examined  before  by  consent  of  the 
parties,  and  whose  deposition  in  his  absence  was  read  to 
the  jury.  But  here  again  the  defendants  Went  to  trial 
without  objection  and  could  not  object  now,  on  the  general 
principle  to  be  applied  to  such  cases :  but  we  understand 
^that  his  presence  is  said  to  have  been  regnirftH  fnn]anrup. 
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that  in  no  case,  if  injustice  has  been  apparently  sufFeredj  ,, 
a  party  could  not  get  a  new  trial  from  something  that  <, 
was  vital  to  the  case  happening  in  an  accidental  or  un-  , 
^foreseen  way,  against  which  he  could  not  provide:. but 
this  is  assuredly  not  such  a  case. 

The  other  grounds  of  the  motion,  although  they  are  di- 
vided under  six  different  heads,  all  relate  to  the  form  of 
the  answers  given  by  the  jury  to  the  several  questions  put 
to  them,  as  being  defective,  equivocal  and  contradictory, — 
particularly  as  regards  those  from  No.  10  to  No.  20,  inclu- 
sive. Now,  the  facts  essential  to  be  known  and  which 
were  enquired  of.-by  all  these  questions  from  10  to  20,  all 
related  to  the  main  issue,  viz.,  whether  the  insurers  had 
been  misled  in  taking  the  risk,  by  the  facts  disclosed  or 
undisclosed  by  the  assured  when  he  answered  the  ques- 
tions put  in  his  application, for  insurance.  The  questions 
pint  to  the  juryVon  this  subject  may  be  thought  prolix ; 
but  there  can  be  no  mistake  about  the  meaning  of  their 
answers,  taken  either  singly  or  all  together,  or  as  helping 
each  other  as  tlfiey  do  in  these  cases.  They  find  positively 
and  clearly  that  Bourdeau,  the  assured,  appeared  to  be  in  {, 
a  good  state  of  health  when  he  was'  examined  by  the  as- 
surer's doctor.  Of  course  he  did— that  is  to  say,  his  repre- 
seutations.  made  the  doctor  accept  him.  But  the  real  » 
question  of  course  is  whether  tho^e  representations  were 
true :  and  the  jury  unanimously  find  in  answer  to  the  next 
questions  that  those  representations  which  he  made  were 
UDt-^true ;  that  at  the  time  of  his  application  and  pre- 
viously he  was  afflicted  with  serious  illness.  They  all 
find  that  his  declaration  in  Exhibit  No.  1,  which  reads  as 
follows :  "  I  am  at  present  in  goojd  health,  not  being 
"  afflicted  with  any  disease  or  disorder,  external  or  inter- 
"  nal,"  was  an  untrue  statement,  to  his  knowledge  The 
precise  question  put  to  the  jury  was  wljether  his  state- 
ment^ had  been  untrue  to  his  knowledge.  They  answered 
"  untrue."  It  was  contended  that  this  did  not  answer 
the  question.  We  think  otherwise.  In  dealing  with  juries 
all  should  be  fair  and  done,  in  a  C/ommon  sense  way.  They 
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other  maimer  than  as  being  untrue  to  his  knowledge,  and 
i^in  that  manner  they  said  it  was  untrue.  Then  the  jury 
found  that  the  statements  he  made  in  his  application  for 
assurance,  as  to  the  name  and  residence  of  his  usual  medi- 
cal attendant;  to  which  he  had  answered,  "  none  person- 
ally;" also  as  for  what  serious  illness  he  had  been 
attended,  to  whi(!h  he  had  answered,  "  nothing  serious  ; " 
also  as  to  whether  he  had  had  any  medical  attendant,  or 
had  consulted  any,  to  which  he  answered  "  none,"— were 
all  untrue  statements. 

Now,  unless  it  could  be  shown  that  all  this  is  against 
the  weight  of  evidence  in  the  case,  it  would  appear 
absurd  to  go  further  into  it.  But  the  motion  does  not 
ask  for  a  new  trial  on  that  ground.  Number  8  of  the 
heads  into  which  it  is  divided  says  the  fury's  answers 
were  not  conformable  to  the  evidence  {conformes),  whether 
for  or  against  what  truth  as  it  was  contended  for  by  the 
plaintiffs  is  not  said ;  but  if  the  motion  means  that  the 
verdict  in  any  particular  is  against  evidence,  and  has  so 
operated  an  injustice  to  the  plaintiffs,  all  I  can  say,  and  I 
"heard  the  evidence  myself,  is  that  their  pretension  is 
absolutely  groundless. 

I  might  go  on  to  notice  the  series  of  answers  made  by 
the  assured  to  the  company's  doctor^  all  of  which,  with 
one  exception,  were  found  by  the  jury^  to  have  been 
untrue  statements.  These  answers  were  all  contained  in 
the  defendants'  exhibit  No.  %,  and  it  was  not  contended, 
and  is  not,  of  course,  now  contended,  that  these  stat^*  ' 
ments  of  the  assured  were  not  the  basis  of  his  contract 
with  the  Company,  and  stipulated  so  to  be  in  the  polfcy, 
and^  Cannot  be  contended  either,  in  the  face  of  the  abso- 
l^ly  conclusive  evidence  of  the  medical  men  examined 
by  the  defendants,  that  these  answers  were  not  knowing 
and  unqualified  falsehoods. 

But  a  technical  point,  which  I  take  to  be  of  no  impor- 
tance fn  the  present  case,  was  urged  by  the  plaintiffs' 
counsel  in  support  of  the  motion..  It  was  not  that  the 
verdict  was  defective  in  any  respect,  for  that,  perhaps, 
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it  was  that  t^e  record  itself  was  Wrong,  and  that  the  mo- 
tion which  had  been  made  and  grantud,^^  the  effect  that 
the  word  "  wilfully  "  should  be  inserted  before  the  word 
"  withlii|!l4  "  in  the  thirteenth  and  sixteenth  questions  for 
the  jury,  though  the  motion  was  made  and  granted,  and 
the  amendment  thereby  became  part  of  the  recprd,  was' 
not  inserted  in  the  printed  sheet  handed  to  the  jury  and 
returned  by  them  with  their,  answers.  „That,  as  a  matter 
of  fact,  is  true  ;  but  it  is  also  true  as  a  matter  of  fact  that 
the  effect  of  the  amendment  was  noticed  to  the  jury,  and 
if  it  had  not  been,  it  is  not  conceivable  that  the  defendants' 
counsel  would  have  failed  to  draw  the  attention  of  the 
Court  to  the  omission.  The  printed  paper  handed  to  the 
jury  does  not  contain  the  words  pf  the  amendment,  and 
if  any  injustice  has  occurred  as  a  consequence,  the  recourse 
would  have  been  not  for  a  new  trial,  but  for  an  arrest  of 
judgment.  '^     ^  ' 

If  there  is  anything '  at  all  in  the  pretension  that 
the!  amendment  itself  was  ever'  necessary,  or  altered 
in  any  respect  the  state  of  the  issues,  that  pretension 
could  only  apply  td  such  statements  as  the  assured  might 
or  might  not  know  to  be  untrue.  Therefore  those  who 
hold  the  amendnienjt  ,to  have  been  necessary  at  all  might 
consistently  hold  also  thai  the  added  words  had  some  sig- 
nificance as  applied  to  the  different  kinds  of  rheumatism, 
whether  muscular  or  inflammatory  ;  but  that  reasoning 
could  have  no  force  whatever  as  applied  to  bis  knowledge 
"necessary  and  inevitable  of  such  a  fact  as  whether  hejas6t\/ 
ever  had  occasion  to  call  in  any  medical  attendant,  nor  to  >  ■ 
such  another  fact  as  his  ever  having  been  struck  with 
palsy,  which  it  would  be  absurd  to  suppose  Wlpis.i^nknown 
to  him,  and  which  was  plainly  proved  to  have  been  the 
case  by  Dr.  Allaire  and  other  witnesses.  The  amend* 
ment,  therefore,  being  of  record,  apart  from?  its  having  " 
been  undeniably  acted  upon,  and  argued  mpon  by  cbunsel 
in  addressing  the  jury,  it  is  to  be  presumed  that  the  rest 
was  right.    "  Omnia  pftesumuntur,  etc." 

We  are,  therefore,  to  reject  the  plaintiffs'  motion  lor  a 
new  triaViMid-to. 
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ment  in  his  favor  upon  the  verdict  as  rejjidered,  and  which 
entitles  them  to  have  the  plaintiffs'  action  dismissed  with 
costs.  I  *  ' 

The  ju<ij^ent  is  as  follows  :— 

"  The  Court  having  heard  the  parties  by  their  respec- 
tive counsel  as  well  on  plaintiffs' motion  filed  on  the  20th 
May;  1887,  asking  that  a  new  trial  be  granted,  as  upon 
the  defendanfK'^iitotion,  filed  on  the  same  day,  asking  that 
a  judgment  «5p6n  the  verdict  found  by  the  jury  summoned 
in  this  cause  on  the  2tth  of  April  last,  be  rendered  con- 
firming th^  same,  and  that  thereupon  the  action  be  dis- 
missed with  costs  ;  examined' the  record,  etc. ; 

"Doth  dismiss  the  said  plaintiffs'  motion  with  costs, 
and  doth  grant  the  saiid  defendants'  motion,  and  dismiss 
the  plaintiffs'  action  |vith  costs,  in  both  Courts,  dislrails, 
etc." 

'1  ;  Action  dismissed. 

Mercier,  Beauso/eif.  4*  ifar/t»eaw>.  attorney s  for  plaintiffs. 
Robertson,  Fleet  dj*  Falvoner^  attonjieys  for  defendants. 

"V  ■.     ;■  ^  ■     .  T  ~~,      May  81,  188'7.  ■' 

Coram  Tait,  J. 

GREENE  v.  MAPPIN. 

Sale  of  immovable  free  an^  clear  for  cash — Hypothecs  existing 
on  propertu — Pufchaiser  not  hound  to  execute  deed  unless 
property  is  clear — Evidence. 


HbM)  :— 1.  (Following  Burrough  &  Wellt,  M.L.B.,  3  Q.B.  492.)— That  where 

real  estate  is  sold  free  anc|  clear  of  incumbrances,  the  parchaser  to 

-pay  the  price  in  cash  to  thej  vendor,  and  it  appears  that  the  property 

is  charged  with  hypothecs,  Ithe  purchaser  is  not  bound  to  execute  a 

deed  until  the  vendor  has  cjaused  the  hypothecs  to  be  discharged. 

2.  It  is  not  necessary  that  the  acjceptance  by  the  vendor  of  an  otkr  to  pur- 

chase anijpdmovable  be  e^breffled  in  writing.  Acceptance  may  be 
shown  by'^tdB  of  the  vendor,  or  his  agent,  such  as  preparations  to 
vacate  th(i  property,  in^terviows  between  the.parties,  etc. 

3.  Evidenqp  of  payment  of  a  hypothecary  claim  register^  against  an 

immovable  must  be  made  by  the  production  of  a  4°ly  regirtered 
discharge.  S" 
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MONTRKA.L  LAW  REPORTS. 


Per  Curiam  : — 

The  plaiutitF,  as  tho  univorsal  legatee  ol"  her  late  hus- 
band, JoHeph  Doutro,  Q.C.,  seokn  to  eulonie  a  coutraot 
which  she  roiitends  tho  defendant  made  with  her. 
through  her  agent,  Mr.  Turner,  for  the  purchase  of  her 
late  husband's  residence  at  Cote  St.  Antoine,  comprisiiig 
subdivision  lots  Nos.  27H-81  and  278-82  of  tho  parish  of 
Montreal  and  the  house  and  buildings  thereon  erei^ted. 

The  defendant's  contentions  are  substantially  these  : — 

1.  That  he  made  a  mere  otfer  for  the  property,  which 
he  withdrew  beforf*  acceptance,  and  no  contract  was  over 
made. 

2.  That  he  was  to  have  a  perfect  title,  and  the  plaintiff' 
has  never  been  in  a  position  to  give  him  one. 

8.  That  if  there  was  any  contract,  it  should  be  declared 
void  for  error,  as  the  house  was  falsely  represented  to  be, 
and  had  the  appearance  of  boing,  a  brick  hous^,  and  the 
price  asked  was  the  price  of  such  a  house,  whereby  he 
was  deceived,  to  the  knowledge  of  plaintiff",  the  house 
being  in  fact  a  wooden  shell  encased  in  brick,  not  worth  , 
half  the  price  asked,— and  further,  that  such  construction 
was  a  latentydefeet,  which  the  plaintiff"  should  have  dis- 
•  closed,  and  thlat  he  Would  not  have  made  the  offer  he  did 
had  he  known  the  truth. 

The  defendant,  being  ex;amined,  says  he  was  passings 
the  house  in  February  or  March  of  last  year,  'and  saw  a 
notice  on  the  house,  wKich  was  the  first  intimation  he 
had  that  it  wa^  for  sale.  He  went  in  and  examined  the- 
house,  and  had  three  or  four  interviews  with  Mr.  Turner 
about  the  purchase  of  it,  the  price  asked  being  $10,000, 
while  he  was  off*ering  $9,000.  Finally,  uppu  his  represen- 
tation that  he  would  pay  cash,  Turner  said  he  could  have 
it  for  $9,500,  and  he  accepted  that  offer,  and  following  that 
acceptance  he  accompanied  Turner  to  his  solicitor's  office 
on  the  24th  of  April,  where  he  signed  the  letter  or  offer 
prpduced,  dated  that  day.  This  paper  is^  the  fallowing 
terms :  - 


C 


Mr.  A.  D.  Turner,  agent  for  tite  etlaie  Joxeph  Doulre,  Montreal. 
Rib —I  nniinrtjike  to  tajte  tl>e  it0M6jtt^C6te^St.  A»^Hertfte^rwiideii 
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tlio  lata  .lonopb  Doutro,  wltli  thn  hni1ilin)?»«  und  land  and  appnrtonancra,         l-WT. 
for  tho  prico  of  $!0/)(H»,  on  receivinn  u  perfect  titio  to  Iho  Banus  payjiblo  in       (Utme 
cuah ;  and  the  d«ed  Ui  bo  oxocuUhI  from  Uiia  to  tho  flmt  of  AnnuHt  next.       „  '^  . 

ill,  however,  attnted,  aad  u  condition  nlmohito,  that  in  ciuih  of  my  death 
Iwfore  the  term  lixeil,  to  wit,  the  llrntof  AuK»at  next,  tbidpromiao  of  mine 
will  not  bind  my  eatnte. 

Yonrsi 

Frrdk.  T.  Mai'i>in,.Jr. 

The  d«f(imdant  shortly  alter  wont  to  Ungland,  aiid  wrote 
Mr.  Turner  from  there  the  letter  prodm-ed,  of  date  21th 
May,  1886,  in  whi»;h  he  suys  :— "  I  am  ghid  to  be  able  to 
'*  inform  you  that  all  my  business  afl'aira  here  are  satis fac-'       7* 
"  torily  arrang(fd.     I  sail  on  the  lOth  June,  so  I  shall  be  ■ 
"  in  Montreal  about  the  20th.     I  suppose  you  will  have  a  < 

"  sale  of  the  furniture,  or  has  Mrs.  Doutre  decided  to  take 
"  it  away  with  her  ?  I  do  not  care  about  taking  the 
"  mortgage  on.  I  would  sooner  pay  you  the  sum,  and  you 
"give  meKihe  papers  saying  the  place  is  all  paid  for  and 
"  free  from^^t,  I  suppose  you  will  not  have  the  sale 
*'  until  my  rcitvn.  I  am  agreeable  to  buy  the  house  on 
"  the  terms  you  stipulatt^,  so  please  have  the  necessary  . 
s"  papers  ready  for  inspection."     r         .J 

Mr.  Turner  says  that  in  accordance  with  the  directions 
in  said  better  contained,  he  gave  instructions  to  the  n6tary, 
Nortnandin,  to  prepare  the  necessary  papers.    The  defend-    > 
ant  returned  to  Montreal  in  June,  and  on  thie  day  after 
his  arrivaFhe  went  to  the  house  accompanied  by  his  pre-     ' 
sent  wife  and  Mrs.  Thomas  Trenholme,  and  while  they 
were  waiting  for  the  bell  to  be  answered,  it  is  said,  Tren- 
holme made  and  announced  to  defendant  the  discovery  *' 
that  the  house  was  not  built  of  solid  brick.   They  entered, 
and  saw  Mrs.  Doutre  and  members  of  the  family,  and  a 
conversalion  entued,  but  the  parties  present  do  not  agree  - 
as  to  what  was  said. 

Whatever  view  may  be  taken  of  this  conversation,  it  is 
evident  that  Mrs.  Doutre  signified  her  willingness  to  va- 
cate the  house  within  a  few  days,  and  made  immediate  ^   4 
preparations  to  do  so,  and  was  certainly  under  the  impres-    - 
sion  the  house  had  been  purchased  by  defendant  and  that 
he  would  want  possession. 


The  defendant  appears^  atter  this  visit,  to  have  seen 
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Mr.  Tumor,  and  to  havo  complainod  that  the  hcdme  wan 
not  in  i\\vi  <;on4ition'  h«  MupjioBod  it  wuu,  and  that  it  wouhl 
<^OBt  him  liriOO  to  put  it  in  propor  repairs,  and  that  ho 
«ould  not  afford  those  repairs,  and  that  if  Turner  would 
take  off  i>1600  ho  would  abide  Uy  his  oiler;  to  which 
Turner  replied  that  ho  would  iUHist  upon  the  affroement 
boin^  i-^rriod  out.  Tho  next  thinpf  irt  order  in  the  letter 
of  doft'ndant'H  attorney  to  Turner  on  the  26th  June,  say- 
ing defendant  withdrew  his  olfer  of  the  24th  April,  with- 
out giving  any  reasons  ;  to  which  Mr.  Tumor  replied  on 
the  saine  day,  refusing  to  accept  th«'  withdri^wal  and  in- 
sistingion  the  contract  being  carried  out.  A  notarial  pro- 
test was  served  by  plaintifi^'on  tho  14th  July,  calling  il^pou 
defendant  to  sign  a  deed,  4)^Py  of  V^hich  is  produce^  as 
plaintilfs  exhibit  No.  6,  A^i<;he  present  action  was  taken 
on  the  1st  September  follq^wing.  \ 

The  first  question  to  be  a^t^^rmined  is  whether  thei^ 
was  any  contiact  completed  for  the  purchase  of  th^ 
property.  •  ■    \ 

The  defendant  says  his  ofler  was  never  ac<jjepted,  but  I- 
ihink  there  isiAiaple  proof  of  acceptance  both  by  Turner 
and  Uy  plain^^'herself.    The  acceptance  need  not  be  in. 
writi^gf  and  tlie" contract  being  one  that  was  favorable  to 
defendant  very  little  is  required  to  establish'  acceptance. 
The  ordering  of  thedeedis  by  Turner  at  defendant's  re- 
quest, his  refusal  to  ^ma^  repairs  or  a  reduction  on  the 
price,  and  insisting  on  defendant  carrying  out  his  agree- 
ment, plaintiffs  declaration  of  willingness  to  vacate  and 
her  preparations  to  that  end,  were  all  acts  of  acceptance 
made  prior,  to  defendant's  withdrawal  of  his  offer.  I  there- 
fore think  this  plea  is  untenable. 

The  i^ext  question  which  comes  up  for  consideration  is 
as  to  the  title. 

The  defendant  agreed  to  pay  the  purchase  price  in  cash 
on  receiving:  a  "  perfect  title,"  and  in  his  letter  of  the  24th 
if  ay  he  says :— -"  I  do  not  care  about  taking  the  mortgage 
"on.  I  would  sooner  pay  you  the  sum,  and  yoii  give  me 
"  the  papers  saying  the  place  is  all  paid  for  and  free  from 
"  debt."    What  the  defendant  wanted,  and  what  I  consi- 


/ 


[deration  is 


im29^ 


i-       ^      'mm-  '  ■ ,  ,       ^  § 

HUPKKIOB  OOUBT.  ipMl7 

<ler  tht)  plaintiff  agrood  to  givn  him,  wan  a  p«rfot;t  lA  ^ 
tho  property  (rm  and  <;l«ar  of  all  «mournbrano«8.  '♦ 

IJy  tho  (onclasioiiH  of  hor  duclaration,  plaintiff  prays 
acte  of  tho  filing  of  tho  deed  of  nale  of  tho  property  and  of 
her  willingnesH  to  sign  and  execute  said  4eod  or  any 
other,  and  to  give  a  good  and  cleai"  titlt)  to  defendant,  and 
to  give  him  poHHOMHiou  upon  paymentof  tho  price  agreed 
upon;   and  she  further  prayN   "that  defendant   be   «'on' 
"  demned  to  pay  plaintiff  the  sum  of  #9,600,  and  upon 
"  payment  of  tho  same  be  considered  the  sole  owner  and 
"  possessor  of  said  property,"  with  t^osts,  etc.  • ' 
The  deed  referred  to  is  the  one  filed  as  plaintitrs  exhi- 
•  bit  No.  6.     It  purports  to  bo  a  copy  of  a  draft  deed  of  sale 
of  the  property  in  question,  signed  by  no  one,  containing 
a  warranty  clause  against  hypothecs  and  all  other  charges 
for  the  consideration  price  of  |9,600,  which,  the  deed 
recites,  is  paid  to  and  acknowledged  by  the  pjaintiff.     Mr. 
Joseph,  a  hypothecary  creditor,  is  put  in  as  an  inter ven* 
ing  party  to  dischajge  a  mortgage  on  the  property  in  his 
favor.    The    registrar's   certificates  filed'  by  defendant 
«how    the   registration   against   the  prooerty,   since  Mr. 
Doutre's  acquisition,  of  three  mortgage^^  none  of  which 
appear  discharged '%  to  the  date  <>i'>^e  certificate,  9th 
April  last — one  in  favor  of  Mr.  Joseph  on  the  29th  May, 
1884,  for  #2,000 ;  another  in  favor  of  Mr.  Joyce,  on  the 
18th  August,  1886,  for  $6,000  ;  and  anotB^r  in  favor  of  Dr. 
Nichol,  on  the  21st  September  last,  for  |216.    The  latter 
has  been  paid,  according  to  the  eviden(;e  of  Mr.-  Buchan 
but  that  is  not  the  proper  way  to  establish  payment. 
No  proper  discharge  has  been  registered,  or  even  exe- 
cuted, as  far  as  the  evidence  goes.    The  ca{>ital  of  these 
mortgages  amounts  to  #t,114,  and  the  interest  to  about 
another  #1000.    An  unsigned  draft  deed  of  discharge,  pre- 
sn^tnably  prepared  for  execution  by  Mr.  Joyce,  is  filed  in 
the\record. 

Oa^  the  Court  uWer  these  circumstances  say  that  the 
plaii^txff  has  perforibed  her  part  of  the  contract  in  such  a 
way, as  to  entitle  her  to  enforce  it  against  the  defendant? 
Can  the  Court  grant  ^/^  »f  >  flraft  deed  pnrportinpr  ^q_ 


i 


auppc^ 


\ 


"l1f 


•  I 


iirtan* 

V. 


1?:^i 


fcac 


?^ 


I. 


|?<vo  •  olwftr  tith — th«  voiiclor  rmioiving  all  the  roti»l<l«ni- 
tioii  pricM  in  ciwh,  wh»'ii  iw  »  mattiir  ol"  I'mt  there  aro'uii* 
di«i;hargoa  mortgiiffi'ii  to  tho  «jtt.»nt  of  |H,0()0  on  the  pro- 
ptfrty  t  Can  tho  Court  t!ondMinii  di^londant  to  pay  phiintifl" 
th«<  MUm  of  |i),600,  iiud  ordur  that'  h\hhi  paymunt  of  th« 
Manm  ht«  Iw  ronMichirt^I  owner,  wh«'n  th««  pro(N)rty  i^ 
liHV'fttKl  by  th.'h.'  mort«ageN  /  I  ^hink  earh  on«  of  thorn- 
<luuittionN  nhould  Iw  «nMW«»r»»d  in  t]u>  ncjfativt).  In  my 
opinion  thv  doft-ndant  tannot  b«  ruciuir(>d  to  nnumte  a 
d«M'd  of  Halo,  ofTto  pay  hiH  monoy,  nor  can  th«<  Court  give 
a  judginunf  toKtand  in  thophno  of  a  deod  until  thu-pkun^ 
till' is  rrady  to  give  and  olivrn  a  lU'vd  which  gives  defend- 
.  ant  a  perfect  tith*,  free  of  all  niortgagei*. 

It  appouru  tome  that  the  CMi)  oi' Jiummt(h!i\  Wma{*)  in 
very  analogous  to  this.  Th«  plrtintiif  in  that  case,  on  the 
2nd  June,  1888,  sold  by  public  audition  certain  lot8  qndor 
thoHe  .onditious  :— "  The  title  m  iterfert  and  guaranteed,  the 
"  property  is  commuted  and  (!lear,  the  deoSs  to"  be  exe- 
"  cuted  with  due  diligen.e  way  within  ten  days.  Terms 
"  of  payment  :*()iyL!-fourth  of  the  purchase  money  and  the 
"  commission  and  governm«'ut  duty  to  be  paid  in  cash  on 
"  passing  deed.  The  purchaser  failing  to  execute  the 
"  deed  of  sple  and  pay  the  amount  of  punihase  money 
"  required  on  the  day  specified,  shall  be  liable  to  all  the 
'*  consequences  of  a  \og»l  futte  encfu^n,  and  the  vendor  shall, 
"  be  at  liberty,  whenever  he  shall  see  fit,  without  any' 
"  notice  whatever  or  other  formality,  to  proceed  to  the 
"  n'salo  of  the  property  at  the  folle  ench^f,  costs  and 
"  charges  of  the  a^judicataire  or  purchaser."  Of  these 
lots  the  defendant  purchased  four,  and  made  deposit  of 
#40  thereon,  and  signed  conditions  of  sale  coiyointly  with 
plaintiff. 

These  lots  formed  part  of  a  farm  belonging  to  plaintiff. 
The  farm  had  been  mortgaged  some  years  previously 
for  a  sum  of  $3,000,  which  mortgage  consequently  affected 
the  lots  so  sold  on  12th  July,  1888.  The  mortgagee  Jones 
received  from  plaintiff"  $1,000  on  account  of  the  mortgage, 
and  by  a  notarial  deed  passed  that  day  acknowledged  the 

(')M.i;b.,8Q.B.492. 
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samp  and  agn-od  to  dlwhargiaho  mortgage  for  the  balance 
of  th.'  |2,(M)()  lui  far  us  It  ntfected  lots  hoUI  to  the  defendant, 
as  Hoon  as  he,  the  said  <lefendant,  should  have  |»ftid  the 
amount  of  his  purchas.'  money,  fur  which  pun  hase 
money  the  said  lots  by  l\w  remaimwl  mortgaged,  thus  rt«- 
duciug  his  (Jont«')  mortgage  on  those  lots  to  the  amount 
of  siiid  purchase  irtoncy.  The  d^jfentlant  refusing  to  pay 
-his  lirst  instalment  and  to  tak.i  his  d»'ed,  the  lots  were  ad- 
vertised and  sold  at  hiH  JoUe  ench^i  in  accordance  with 
the  terms  and  conditions  of  such  sale,  and  were  bought 
in  for  th«'  defendant  by  his  attorney,  J.  Palliser,  for  a  sura 
o/ 1320  upon  the  same  ternis  and .onditiojis  above  quoted, 
and  the  money  paid  and  the  deed  taktui.  The  action  was 
brought  lor  the  ditfenm»!e  of  price  between  the  two  sales,, 
and  the  (joHts  attendant  thereon.  The  co/Mi</<J/-aii/s  of  the ' 
Superior  Court  wer«' as  follows  : —  ^ 

,  "  ConsidC-rant  que  lorn  d««  la  dite  vento  et  dans  les  dixvf 
"  jours  aprds  icelle,  il  appt^rt  au  dossier  que  la  dite  pro- 
"  pri6to  aC'tC'  grev6 d'uue  hy|)othequ«f  dj^trois  mille  piastres 
"  courant,  «!r66e  par  uneobligation  consentie  par  le  deman- 
"  deur  &  R.  A.  A.  Jones  le  premier  avril^  1881,  -et  passfio 
"  duvaut  Maitre  C).  N.  E.  Boucher,  notaire  ;  " 

"  Consid6rant  que  vu  (jette   hypoth^que,  le  d^fendeur 
^"  n'C'tait  pas  ienu  de  passer  titre  avec  le  demandeur,  & 
"  moins  que  ee  dernier  lit  pr6alabloment  d^charger  les 
"  dits  lots  de  la  dite  hypolheque,  ce  qu'il  a  neglig6  et  re- 

/'  fU86  de  faire  mftlgr6  les  offres  et  le  protfit  k  lui  faite  par  • 
"  le  dit  d^'fendeur  dans  le  d6lai  fixe  par  les  dites  condi- 
"  tions  de  vente,  ainsi  que  constats  au  dit  prot6t.  et  a(?te 
"  d'ofFre  J)a886  devjjint  A.  Berthelot,  notaire,  le  douze  juin, 
"1888;  ^  '      ■      ,  X^ 

"  Consid6rant  en  cons6qunce  de  ue  que  dessus  le  de- 
"  mandeur  u'avait  pas  le  droit  de  veftdre:l«|  dits  lots  a  la 

•"-folle  encheredu  d^fendeur,  etc.*'     A^    '"•",,  4 

Thp  judgment  was  unanimously  co|ijB|^(^  in  appeal/^"  ' 
See  also  the  case  of  Bhndin  ^  IdzotfeJ^^  \  "■< 

r  cannot  grant  the  conclusions  of  j>laintiff'8  action,  and-  '^ 

it  must  be  diilmissed  with  costs. 
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The  following  is  the  judgme|it.:-i-;? 
>        "The  Court,  etc '^^  > 

"Considering  that  platntiff  seeks  to  enforce  a  contract 
which  she  made  through  her  agent;  Mr.  Turner,  with  de- 
fendant, for  the  purchase  by  defendant  of  her  late  hus- 
band's residence  at  Cote  St.  An|oine,  comprising  sub- 
division lots  278-81  and  278-32  of  the  parish  of  Montreal 
with  the  house  and  buildings  thereon  erected  ; 

"Considering  that  defendant  pleads  in  substance  and 
effect:  ,7 

^  1st.  That  hrmade  a  mere  oflTer  for  the  purchase  of  the 
property,  which  offer  he  withdrew  before  acceptance,  and 
no-contraot  was  ever  completed. 

-u  ^*  '^^^^  ^  ^*®  tAhave  a  perfect  title,  and  plaintiff 
has  nev^been,  and  is  not  now,  in  a  position  to  give  him 
suGhvtftle,  the  property  being  mortgaged  for  large 
amounts.  .  -  ^    ^ 

3rd.  That  if  there  was  ever  any  contract"  completed,  it 
should  be  declared  voi^  by  error,  as  the  house  was  falsely 
represented  to  be,  and  hid  the  appearance  of  being  a  brick 
house,  and  the  price  a^ked  being  that  for  a  brjc^  house, 
whereby  he  was  deceived  to  the  knowledge  of  plaifttiff,  it 
feeing  in  fact  a  woodpn  shell  encased  in  brick  not  wprth 
half  the  amount  asked,  and  further  that  such  construction 
was  a  latent  defect  which  the  plaintiff  should  have  dis- 
closed,  and  he  would  not  then  have  made  the  offer  he 
did ;      •  -'■    i-    ■    :^::--  >">,■  .;_' 

'^Considering  that  after  seeing  the  property  and  nego- 
tiating for  its  purchase,  defendant  signed  and  delivered 
toplaintiff^s  agent.  Turner,  the  letter  dated  24th  April, 
1886,  producedby  plaintiff  as  his  exhibit  No.  4,  and 
w;hich  reads  as  follows  :— [See  letter  printed  in  notes  above.] 
;  "  Considering  tlj^iit  afterwards,  when  in  England,  de- 
fendant,^on  the  24th  May,  1886,  wrote  and  dispatched  to 
said  agent.  Turner,  the  letter  of  that  date  produced  by 
plaintiff  as  her  Exhibit  No.  5,  in  which  he  said:— 'I  am 
'agreeable  to  buy ^he  hbuse  on  the  terms  you  stipulated, 
•  so  please  have  thej  necessary  papers  ready  for  ii  spectifc. 
'I  do  not  care  ahfttit  tftkinig  thfl  mortgage  on. ] I  woaldr 
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'  sooner  pa^  you  the  sum,  and  you  give  me  the  papers, 
'  saying  the  place  is  all  paid  for  and  free  from  debt ; ' 

"  Considering  that  said  agent  did,  in  accordance  with 
the  directions  in  said  last  mentioned  letter,  instruct  the 
notary,  Mr.  Normandin,  to  prepare  the  necessary  papers, 
and  that  upoh  djgfendrfht's  return  from  England  he  visited 
th|.said  house  and  said^'plaiiitiff,  who  declared,  her  wil- 
lingness to  vacate  the  same  in  a  few  days,  and  made  pre- 
parations accordingly,  and  that  said  Turner  subsequently 
refused  at  defendant's  request  to  make  a  reduction  in  the 
price  agreed  upon  on  acccJunt  of  alleged  repairs  being  re- 
quired, and  insisted  on  said  contract  being  carried  out ; 

"  Considering  that  the  acts  and  conduct  of  ifeid  agent 
towards  defendant,  and  the  interviews  which  took  place 
between  them,..iBhow  and  establish  acceptance  by  said 
plaintiff  and  her  agent  of  said  offers,  and  the  proof  estab- 
lishes that  a  contract  was  completed  for  the  purchase  of 
said  property>by  defendant  in  accordance  with  the  terms 
of  said  letter  of  th^  24th  April,  1886  ;     :  "^"^ 

"Considering  that  defendant,  by  the  terms  of  the  con- 
tract so  formed  bbtween  him  and  the  plai|^ff,  agreed  to 
payc^kfor  said  property,  and  was  and  is  Intitled  by  said 
contract /to  receive  a  perfect  title  to  said  property,  free_^ 

and  eleffl't)f  all  mortgages  and  incumbrances  ; 
'      "  Conjbidering  that  plaintiff,  by  tha  conclusions  of  >er 
.  declaration,  prays  acte  of  the  filing  of  the  deed  of  sale  pio.^ 

duced  a»  her  exhibit  No.  6,  and  of  heir  willingness  to  sign 

and  execute  said  deed  or  any  other,  and  to  give  a  good 

and  clear  title' to  defendant,  and  to  give  him  possessioh 

upon  payment  of  the  price  agreed  upon,  and  further 

prays  'that  defendant  be  condemned  to  pay  the  plaintiff 

-  the  sum  of  |9,500,  and  upon  payment  of  the  same,  be 

'  considered  the  sole  owner  and  possessor  of  said  pfoperty ;' 
"Considering  that  the  deed  referred  to  purports  to,  be 

a  cQpy  of  &a  unsigned  draft  deed  of  sale  of  the  property  in 

question,  contaihing  a  clause  of  warranty  against  hypo- 
thecs sind  all  pth^  incumbrances,  for  the  consideration 

price  of  |9,600,  which,  by  said  draft  deed  is  made  payable        '      * 

vouiii;ac.         •  '"'  9ti        
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fo  plaiutifi;  who  pijrports  to  acknowledge  the  receipt 
thereof; 

"  ConsiderinfT  that  at  the  date  of  the  institution  of  this 
action,  and  ever  since  and  now,  the  said  property  in  ques^ 
tion  is  affected  by  and  subject  to  three  mortgaguSi  One  in 
favof  o|J.  O.  Joseph,  registered  29th JJay,  18KC  for  $2,000 ; 
another  in  favor  of  Jilired  Joyce,^egistered  on  the  18th 
August,  1885,  for  $5,000,  and  another  in  favor  of  Dr. 
Nichol,  registered  on  the  21st  September  last,  for  $216, 
the  whole  as  appears  by  the  registrar's  certificates  filed  as 
defendant's  exhibits  X  and  Y  ;,  ^ 

'•  Considering  that  the  proof  by  the  parol  evidence  of 
witness  Buchan,  as  to  the  payment  of  said  last  mentioned 
mortgage,  is  not  suflicient  to  clear,  the  title,  no  evidence 
of  a  proper  discharge  and  the  registration  thereof  having 
been  produced ;  v  , 

"Considering  that  the  capitals  of  said  morts^ages  amount 
to$t,114,  and  the  interest  accrued  tli^reon  to  ^bout  another 
$t000; 

"  Considering  that  in  view  of  these  undischarged  mort-* 
gag^s  the  plaintiflFhas  not  performed  her  part  pf  said  con- 
tract in  such  a  way  as  to  enable'her  to  enforce  it  against 

^  defeu<&nt  ;-^      ^- ^  ^ 

*  "  Considering  that  the  defendant  cannot  be  required  to 
execute  a  deed  of  sale,  and  to  pay  the  purchase  money  to 
plaintiff,  nor  can  the  Court  give  a  judgment  to  stand  in 
-jthe  place  of  a  deed.of  sale  until  the  plaintiff  is  ready  to 
give  and  offers  to  give  to  defendant  a  deed  which  would 
give  defendant  a  perfect  title  free  from  all  mortgages,  and 
that  plaintiff  is  not  in  a  position  to  give,  and  has  not 
offered,  such  a  deed  i  and  the  conclusions  of  her  declara- 
tion ought  not  and  cannot  be  granted  ;    :  ? 

"  Doth  dismiss  the  plaintiff's  action  with  cbsts,  distraits, 
'  etc."         ..  ^    ■  •  ■      ■    -■  ■.: 

Action  dismissed^ 
\-^  Joseph  4*  iJa^rfwrawrf,  attorneys  for  plaintiff.       - 
ilftic/flre»,^^  4*  <S»ii<A,^tofneys  for  defendant 

(J.  K.ysi'  ■■' >   ■        '  .•"^■'-  •       '  ■        -    •  . 
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November  6,  1887. 


-""'  CbrflOT  Davidson,  J. 

•\  INGLIS  V.  PHILLIPS  et  vir. 

Sak^Error  as  to  accessory  of  thing  sold— Refusal  of  party 
\        complaining  to  cancel  contract— Damages. 

The  plkintiff  purchased  from  defendant  at  public  auction  two  lots  of 
landon  Bishop  street,  and  signed  a  memorandum  of  sale  in  which 
reference  was  made  to  the  official  plan,  on  which  the  sti«et  was 
mark^  as  being  51  feet  wide.    On  the  surveyor's  plan  prepared  for 
the  sale,  the  street  was  diso  traced  as  51  feet,  but  by  error,  this  part 
of  the  street  was  represented  on  the  Hthographed  copies  as  of  uniform 
width  with|the  upper  part  of  tlie  street  which  was  60  feet  wide.    In  ' 
the  adverti^ments,  and  in  the  auctioneer's  announcement,  the  street 
was^lsod^scribedasGO  feet  wide.    The  vendore  offered  to  cancel 
the  sale  if  the  purchaser  had  been  led  into  error  by  the  lithographed 
copies,  b6tt  the  plaintiff  chose  to  adhere  to  the  bargain. 
Hbld:— In  jn  action  of  damages  by  the  purchaser,  that  the  plainUff 

having  received  the  f^l  number  of  square  feet  banrained  for,  having 
refused  to  relinquish  the  barmin,  which  was  a  profitable  oneibr 

him,  having  signed  the  memoijndum  of  sale  in  which  reference  was 
made  to  the  homologated  plan  showing  a  street  51  feet  wide,  and 
^mordpvec,  no  specific  damage  being  proved,  his  action  of  damages 
_5^_couikl_^p  Lbe  maintained. • . 


Per  Curiam  : —  *  , 

This  and  four  other  actions  in  which  Stevenson,  Daw- 
son, Scott  and  O'Hara  are  respectively  plaintiffs^  involve 
th,e  same  questions  and  were  submitted  upon  a  common 
argument  and  practically  common  evidence.  As  a  conse- 
quence, what  I  say  of  Infrlis  v.  Phillips  practically  de- 
cides its  companion  cases. 

Damages  to  the  extent  of  $390  are  sought  as  resulting 
from  certain  alleged  misrepreseiitations  made  at  a  sale  o. 
^real  estate,  at  which  plaintiff  was  a  purchaser.  The  his- 
tory of  the  facts  which  led  up  to  this  litigation  may  be 
easily  and  briefly  told,  as  the  evidence  adduced  does  not 
unless  I  am  in  error,  involve  a  contradiction  upon  any, 
save  one  material  point.  •  ' 

For  the  purpose  of  a  partition  or  of  an  auction  sale,  or 
-pwFhc- — *•  *    "    " — *-^ — "" ^ — 
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instructed  Mr.  Riello  to  prepare  on  the  lines*  of  the  official 
plan  of  St.  Antoine  ward,  a  plan  of  the  estate  property 
lying  between  Sherbrooko,  Mountain,  Dorchester  and 
Mackay  streets.  This  involved  the  projection  of  Crescent 
street  from  St.  Catherine  'to  Sl^erbrooke,  and  the  sub- 
divisionali/ing'of  a  number-  of  bordering  lots.  Let  the  , 
faot  be  emphasized  that  both  on  the  official  and  on  the 
city  plans,  Crescent  had  been  traced  as*  an  homologated 
atreet  of  51  feet  in  width  between  Dotchester  and  St. 
Catherine  streets.  It  became  the  duty  of  Mr.  Rielle '  to 
project  it  from  St.  Catherine  to  Sl^erbrpoke  at  a  width  of 
60  feet.  To  hasten  the  completion  of^  his  ly^rk,  he  pre- 
pared two  plans.'  One  showed  the  details  of  the  property 
below  ^nd  the  other  above  St.  Cdtherine  street.  Upon 
.the  latter,  Cresceni  street  was  projected  and  styled  "Bishop 
stree^^'  as  homologated,"  and  official  homolDgation  was 
given  on  the  tth  of  October  fbllowing.  Either  end  was 
enclosed  by  dotfed  lines  and  within  these  was  written  "60 
feet."  Below  St.  Catherine  it  is  simply  marked  Bishop 
street.  No  figiires  are  given  and  another  dotted  line  is  run 
across  its  junction  with  St.  Catherine.  Both  plans  are 
drawn  upon  a,' scale  of  100  feet  to  an  inch,  English  measure, 
"aad  bothilhow  Bishop  t<>beTiar|&wer"below  than  above 
St.  Catherine.  The  shrinkage  in  width  is.  of  course  not 
very  marked,  as  the  diflference  of  9  feet  is  represented  by 
only  about  101th  of  an  inch.  Mr.  Rielle  dated  thei 
plans  12th  August,  1886,  sigbed  tKem  and  handed  them 
over  to  the  Bishop  Lithographic  Company,  with  instruc- 
tions to  uni];e  an^  publish  the  two  plans  as  one.  When 
they  left  the  cOBapany's  hands  the  lines  of  Bishop  street 
ran  unbrokenly  from  Sherbrooke  to  Dorchester,  and  had 
the  appearance  of  enclosing  a^niform  width  of  60  feet. 
Mr.  Bishop  ejcplains'that  the  process  is  to/photograph  on 
glass,  transfer  to  metal  and  then  to  stone.  He  supposes 
that  the  finisher  in  touching  up  the  final  impression 
noticed  the  little  break  in  the  eastern  line  of  Bishop 
street,  and  straightened  it  to  make  it,  as  he  thought,  cor- 
rect.    In  any  event,  the  plans,  as  so  lithogrHphed,  went 
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-  the  audience  at  tho  sale.    The  alteration  was,  in  my  be- 
lief, never  noticed  until  after  the  occurrence  of  the  ia- 
Gidents  which  gave  rise  to  this  litigation.    The  heirs  at- 
tached a  copy,  to  their  deed  of  partition.     It  was  so  used 
to  show  at  a  glance  the  lots  transferred  to  each  heir,  and 
not  to  describe  their  boundaries,  as  pretended  by  plaintiff. 
The  boundaries  were  to  be  those  of  the  officialplan. 
Special  agreement  to  that  effect  appears  in  the  deed.    I 
do  not  know  that  a  contrary  belief  would  produce  any 
great,  oiJsindeed  any,  effect  upon  the  case.    Advertise- 
ments of  the  sale  appeared  during  two  or  three  weeks  in 
the  city  papers.    They  spoke  of  lots  oa  Sherbrooke  and 
St.  Catherine  streets  and  on  "  The  new  streets  recently* 
:' homologated,  running  from  Sherbroofce  to  Dorchester,  v 
"  VIZ ,  Bishop  arid  Crescent  streets    -    -    -    as  laid  out 
'•on  the  plan  %  Joseph  Rielle,  P.L.S.,  about  191  bnild- 
"  inglots.    -    -    -    All  the  new  streets  as  homologated  by 
"the  corporation  are  ample  in  vridth,  being  each  60  feet." 
The  auctioneer  furthermore  verbally  announced  to  his 
audience  that  the  new  streets  were  60  feet  wide.    The 
plaintiff  was  abuyer.i  In  conformity  with  one  of  a  uum 


-^^i>L^»i*ett  iConditLons  ii£.^ 
he  forthwith  signed  a  memo,  of  sale.  It  set  but  that  he 
had  purchased  lots  numbers  22  and  23  "  upon  the  sub- 
^' division  plan  of  St.  Antdine  ward,  Montreal,  for  the 
"  price  of  65 J  cents  per  square  foot  -  -  -  the  pur- 
"  chaser  beiig  also  made  Subject  to  annexed  conditions 
"  of  sale,  of  which  the,  purchaser  declares  to  have  hid 
/*  communication^"  - 

'  ,  Shortly  after,  it  was  discovered  that  the  lithographic 
plans  were  wrong,  and  that  Bishop  street,  between  St. 
Catherine  and  Dorchester,  where  the  lots  so  purchased 

'  lay,  was  not  sixty  but  only  fifty-one  feet  in  width. 
Then  came  crimination,  recrimination  apd  the  present 
action.         .  V      •  ,,     *" 

V  "  The  plaintiff  alleges  that  ke  was  deceived  and'led  into 
error  by  the  fault  and  negligencef  of  the  defendants  and 
by  th»  above  misrepresentation ;  tfothe  was  called  upon 
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the  official  plan  of  St.  Antoine  ward,  which  showed 
Bishoj^treet  at  this  point  to  be  only  61  feet  wid^/;  ithat 
h6  signed  under  protest ;  that  the  street  could  not  be 
widened  to  Q9^  feet  without  diminishiuff  the  lots  by  so 
much  in  d^pth. ;  '^ 

The  defendants  reply  that  the  width  of  Bishop  street 
where  the  lots  in  question  are' jsituated  was  quite  ap- 
parent to  everyone,  tlfie  street  'being  actually  made  and 
completed  and  built  upon  from  Dorchester  nearly  up  to 
the  lots,  8fnd  opened  UfCand  fenced  off  to  a  considerable 
distance  beyond  ;  they  deny  that  any  one  authorized  to 
do  so  represented  this  part  of  Bishop  street  to.be  60  feet 
wide;  they  assert  that  th&  street  between  St.  Catherine 
'and  Dorchester  is  laid  down  as  51  fdet  on  the  homologated  - 

'  plan  of  the  city  of  M6ntreal,  as  well  a»  op  the  official 
plan  of  St.  Antoine  Ward,  and  that  it  was  according  to 
.these  plans  the  lots  were  intended  to  be  and  were  sold; 
good  faith,  and  an  offer  on  the  part  of  defendants  to  can- 
cel the  whole  ti^ansaction  if  the  plaintiff  had  been  Itid 

V  into  error,  are  also  pleaded. 

That  the  plaii^tiff  was' led  into  «rror  I  cannot  doul%)^ 
The  evidence  leads  me  irresistibly  to  the  coiiclusion  that 
he  supposed  he  was  buying  upon  a  60  foot  street.  No  at- 
tempt was  made  to  establish  a  contrary  knowledge  on 
his  part.  I  do  not  find  that  the  part  of  Crescent  street 
nearest  to  Dorchester  was  so  marked  off  as  to  enable  him 

,  to  determine  its  width  eitherin  appearance  or  in  measure- 
ment.' The  lots  he  bought  lay' in  a  market  garden  ;  tlfe 
sale  took  place  on  a  distinct  part  of  the  property.  He 
was  justified  in  accepting  the  assertion  as  to  width  made 
by  the  advertisements,  the  plai^  and  the  auctioneers. 
The  term  "new  streets  "  used  by  the  auctioneer  is  .not  t<l 
be  applied  only  to  those  projected  by  Bielle.'  They  ore 
described  in  the  newspapers  as  running  from  Sherbrooke 
to  Dorchester.  Surrounded  by  the  circumstances  which 
existed  in  the  present  case, "  new  streets  "  might  bel^rly 
takeuito  meau  streets  in  process  of  being  opened  up,  no 
matter  how  lonji^they  had  been  traced  upon  the  official  • 
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And   I  believe  that  the  defendants  were  acting  in 
•equally  good  faith,     Thoy  intended  to  sell  and  believed 
they  were  selling  lucording  to  the  official  plans.    The 
error  upon  tjie  lithographic  plans,  minute  in  appearance 
but   far  rea(!hin]^  in  its  consequences,  had  est^dped  the 
notice  of  all  cbn<naciu!d.     Considerable  evidence  was  en- 
.•^  tti^red  to  show  that  th(»y  had  petitioned  council  to  make 
^as  I  understood  it— the  street  60  feet  wide.    The  effort 
was  to  show  that  they  knew  it  to  be  only  61  feet,    f  be- 
%ye  that  they  did  know  it.  The  fact  strengthens  the  pre- 
sumption that  ;the  sale  was  marked  by  an  all  round  error. 
In  employing  Mr.  Robb  as  agent,  Mr.  Riello  as  draughts- 
man, Mr.  Bishop  as  lithographer,  and  Mr.  Stewart  as 
auctioneer,  they  had  employed^  competent  men,  and  had 
every  right  to  expect  that  their  work  would  be  done  care- 
fully.   And,  as  it  seems  to  me,   it  wrfs  so  done.    The 
straightening  up  of  the  line  of  Bishop  street  during  the 
lithographic  prc^cess  was  an  unusual  accident.    I  am  not 
prepared  to  fastten  any  serious  charge  of  negligence  upon 
the  defeBfdants  because  of  their  not  having  kept  in  mind 
that  it  is  the  unexpected  which  happens.    They  in: 
tended  to  sell  upon  the  lines  of  the  homologated  plans! 
As  shown  by  the  memo,  of  sale  which  defendant  sigu^d, 
he  bought  in  like  manner.    Both  parties  supposed  that 
the  official  and  the  lithographic  plans  agreed,  and  plain- 
tiff now  complains  that  he  then  signed  a  contract  not  in 
conformity  with  his  real  purchase.    If  this  statement  of 
the  evidence  be  correct,  the  contract  was  tainted^with 
the  causes  of  nullity  which  belong  to  error,  for  anything 
like  a  serious  mistake  as  to  the  width  of  a  projected 
stre^  might  determine  a  contract,  and  comes  within  the 
lines  of  C.  0.  992.    The  principle' of  relief  against  one's 
own  mistake  is  broader  under  the  French  than  under  the 
English  law.    ^  Brodiey.  The  Mtna,  5  Can.  S.  C.  R.  1,  it 
was  praQtically  >eld  thfet  mistake  need  not  be  mutual, 
that  courts  will  not  compel  a  party  to  specifically  perform 
a  contract  which  he  never  intended  to  enter  into.    But 
^^?  ^^fc'^^^P^s  ta^e  PP  an  additiottaj  line  of  defence. 
They  deny  this  jmifrepreselitation^  claim  that  the  memo. 
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of  sale  concludes  plaintjiff  from  escape-  fVom  the  (ipcial 
plan,  and  «ay  <that  in  any  event  they  were  ulwayH^jretidy 
to  cancel  the  whole  transaction.  I  find  that  them' fdas 
involuntary  misreprcsenjtation  up  to  the  momenittthat 
the  lots  were  knocked  down  ;  I  find  that  the  plaintrlr^n 
afterwards  signing  a  memo  .of  sale  in  which  th(^lots  lire 
described  as  from  the  official  plan,  threw  down  |vith  his 
pen,  a  large  part  of  his  right  of  coiaaplaining  thatdeibnd- 
ants  had  acted  without  proper  care.  From  th^.^t^ment 
they  in  tujm  might — and  not  unfairly — urge  4hat  the 
duty- of  investigation  had  come  to  bo  shared  by  him." 

Only  one  remaining  feature  of  the  case  as  regacrds  fact  is 
left  for  decision.  T^e  verbal  proof  put  of  record  by  de- 
fendants of  an  offer  to  cancel  the  whole  transaikion  was 
very  strpng.  Several  of  the  defendants  admitted  its 
existence.  It  receives  absolute  confirmation  by  the  letter 
from  all  the  plaintiffs  to  defendants,  .dated  11th  Decem- 
ber, 1886,  in  which  they  write :  "  We  are  legally  advised 
"  that  our  rights  in  this  respect  must  be  sustained  should 
"  we  find  it  necessary  to  appeal  to  the  courts  of  justice, 
"  and  we  see  no  reason  why  wo  should  accept  the  al- 
"  ternative  proposed  by  the  heirs  (the  vendors),  that  we 
"  should  either  accept  the  changed  stfte  of  affairs  or  re- 
"  linqnish  the  purchase."  Therenpo|iL  the  defendants 
naturally  protested  and  called  upon  the  plaintiff  to  com- 
plete his  purchase.  That  would  seem  to  have  been  a  fair 
consequent  right.  If  the  plaintiff  refused  to  be  off  the 
purchase  his  duty  was  to  complete  it  and  i^nforce  his 
remedy,  if  Miy.  Such  was,  in  fact,  the  view  which 
plaintiff  himself  seemed  to  take  of  the  matter,  for  by  a 
later  protest  he  declares,  taot  that  he  is  thereto  coerced  by 
defendants,  but  that  he  himself  has  "  decided "  to  pay 
and  receive  the  deed  xuuler  reserve  of  his  right  of  dam- 
ages. /  ;,;■.■;■.-/;,•.. 

Believing  it  to  be  practically  indisputable  that  the 
option  lay  with  plaintiff  to  take  or  leave  the  property,  I 
cannot  imagiiie  any  view  of  the  other  circumstances  of 
the  case  which  would  lead  me  up  to  a  condemnation  of 
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coMB^oJenci'  of  defendants'  argnmont  at  t\n\  bar.  that 
plainwPwas  limited  to  the  alternative  right  of  invoking 
an  action  quanta  mtiwris  or  of  rocision  cbiipled  with 
damages,  and  that  haying  voluntarily  acxepted  the  sale 
his  only  remedy  was  to  obtain  a  diminution  of  the  price. 
There  is  no  controversy  as  to  the  areage  of  the  lots. 
PlaintiflT simply  complains  that  he  finds  himself  upon  a 
61  instead  of  a  60  fobt  street.  The  question  is  one  of  the 
sufficiency  of  an  accessory  and  ndt  of  the  superficies. 
Whether  in  such  case  the  Qode  articles  1501  and  1502  are 
applicable  necMl  not  be  discussed,  because  I  am  bound  in 
any?  event  hj%>utney  ,\Bruyere,  24  L.  C.  J.  17,  to  believe 
that  the  value  ot  a  deficiency  in  quantity  of  land  sold 
may  be  recovered  by  an  action  of  damages. 

Ey«ry  person  c^pii^hie  of  discerning  right  from  wrong 
is  responsible  for  i%^  damage  caused  by  his  fault  to 
another,  whether  by  ^itive  act,  imprudence,  neglect  or 
want  of  skill  (Art.  1058),  and  is  liable  to  pay  damages  in 
all  cases  in  which  he  faila  to  establish  that  the  inexecu-  - 
tion  of  the  obligation  proceeds  from  a  cause  which  can- 
not be.  imputed  to  him,  although  there  be  no  bad  faith  on  " 
his  'part  (Art.  1071).    These  damages  are  in  general  the 
amount  of  the  loss  which  he  has  sustained,  and  of  the 
profit  of  which  he  has  been  deprived  (Art.  1073),  and  in 
the  absence  of  fraud  the  debtor  is  liable  only  for  the 
damages  which  have  been  foreseen  or  might  have  been 
foreseen  at  the  time  of  contracting  the  obligation  (Art. 
1074).    It  is^upon  these  articles  of  the  Code  that  plaintifi* 
relies.    I  am  ttnable  to  find  that  their  application  means 
success  to  the  plaintiff      He  claims  that    he  has  suf- 
fered from  whichever  of  two  points  of  view  his  case  may 
be  considered :— that  his  property  upon  a  51  foot  street  is 
worth  from  10  to  15  cents  per  foot  less  than  it  would  be 
were  it  upon  a  60  foot  street,  or  that  if  the  street  be  made 
of  the  latter  width  he  loses  9  feet  in  the  depth  of  his 
property.    Even  if  the  general  principle  of  damage  in- 
volved in  this  pretenbion  were  to  be  admitted,  it  could 
not,  in  my  strong  b^f;  be  made  applicable  to  these 
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Tho  dcl'uudantH  did  not  pn^NH  thn  pro^H^riy  utx)U  .plain- 
tiH'  It  wiisplaintitf  hiniH«'lf  that  eiifon-Md  thtuomplotioU 
of  th«>  dood.  Ho  WBH  dctiM-rained  to  havt^  tho  lotH  and  l^e 
has  not  paid  for  a  foot  more  than  h«  rtMU'ivwd.  More  thfin 
that,  ho  hati  not  provod  a  Hixpontto  of  Iomh  actually  hUh- 
taint'd  or  of  profit  actually  j?ono.  Had  it  bvon\>Btabli8Hod, 
for  example,  that  the  purchase  of  these  lots  deprived  him 
of  the  chance  of  having  other^  and  more  profitablje  lots 
knocked  down  to  him,  or  that  he  abandoned  the  purchase  . 
of  other  property,  in  a  belief  induced  by  defendants  that 
he  was  acquiring  uiwn  a  60-foot  street,  then  the  case 
might  have  called  for  consideration  from  another  and  a 
distinctly  different  poipt  oC  view.. 

The  sum  in  proportion  put  to  witnesses  was  this  :  If  5.S^ 
cents  was  bid  for  propert]^  on  a  street  believed  to  be  sixty 
feet,  how  much  less  ougtiti  the  bid  to  have  been  if  th^/^ 
street  proved  to  be  only  61  feet  ?  I  consider  this  method  \ 
of  working  out  damages  erroneous  under  any  cir(||m- 
stauces.  The  estimate  ought  to  be  based  on  the  actual 
value  of  the  property,  and  not  on  a  relative  ditferencie^, 
based  on  a  price  which  iti  itself  might  be  reasonable  even 
,  considering  the  lesser  actual  width  of  the  road.  From  this 
point  of  view  also,  I  am  unable  to  find  damage.  The 
plMntifTlclung  to  the  property.  "^  There  is  ground  for  the 
belief  that  he  made  a  goda  bairgain;  j'  Stanton,  real  estate 
agent,  says  so,  and  he  backs  his  opinion  with  the  fact  that 
not  more  than  nine  months  after  the  auction,  he  sold  an 
opposite  lot  for  70  cents  per  fftot,  and  no  independent  tes- 
timony to  the  contrary  was  offered. 

I  have  to  dismiss  plaintiff's  action  with  Costs. 

-  The  judgment  is  Aa:ibEQwiir=„. „_^„  _  l_ ^_ 

,"  The  Court,  etc......      -     . 

"Seeing  that  the  j^laintiff^  by  his  declaration,  alleges 
that  defendants,  on  the  16th  of  October,  1886,  at  publie 
auction  told  to  him  two  certain  lots  of  land,  situate  in 
the  St.  Antoine  Ward,  in  the  city  of  Montreal,  known  as 

-  numbers  22  and  28  of  the  official  subdivision  of  lot  No. 
ISVS  of  the  official  plan  and  book  of  reference  of  the  said 


St.  Antoine  Ward,  at  and  for  the  price  of  $2,608.60,  upon 
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repreMentatrtoiiH  that  Bin  hop  8tro«t,  on  which  Haid  lots 
Htood,  wan  00  r.H!t  \vid»^  oppotjito  to  th«<  huiho  and  through- 
mit  its  ♦mtiro  length;  that  dot'ondants  railed  on  plaintilf 
t^  e^<j<!Ut«  a  deed  of  pun  hase  not  conrorniah'le  to  said  re- 
presoiitationM,  but  wh«>r»'in  reference  was  made  to  a  plan 
upon  |vhieh  Haid  Uiwhop  Street  appeared  to  he  V«;epted 
and  homologated  by  the  city  with  a  width  of  6l|l!S»t,  and 
that  plaintiffexeeuted  suiddeed  with  reserve  of  his  right  of 
damages  ;  that  to  make  Bishop  Street  opposite  said  lots 
00  feet  wide,  would  take  nine  feet  from  the  depth  of  said 
lots  ;  and  that  plaintiff  hath  not  obtained  and  (;anuot  ob- 
tain the  full  quantity  of  land  purchased  by  him  ;  that  if 
Bishop  Street  i^emains  as  it  is,  plaintiff's  property  will 
have  a  reduced  value ;  that  through  d'efertdant's  lault> 
negligence  and  misrepresentations  plaintiff  was  deceived 
and  led  into  error,  and  has  suffered  damage  to  the  exfent 
of  1890;  * 

"Seeing  that  plaintiff  further  complains  that  the  said 
lots  lare  burdened  with  a  cliim  %n  favor  of  the  City  of 
.  Montreal  for  1 10,000  or  thereabouts,  for  taxes  ;      • 
I     "  Seeing  that  defendants  plead  that  no  such  represen- 
tations were  made;  that  tlje^ width  of  said  steeet  was 

^apparent  to  every  one,  and  was  laid  down  on  the  homo- 

^  logatedplan  of  the  city,  and  of  the  official  plan  of  the  St. 
Antoine'  Ward  at  61  feet  in  width,  and  that  plaintiff 
bonghtywithout  any  reference  to  the  width  of  "the  said 
street,  buf,  that  he  accepted  it  as  it  was  then  seen ;  that 
pl^ntp*  signed  ^  memorandum  of  sale  in  the  au(;tioneel-'s 
book  which  stated  that  said  sale  was  made  accor^g  to 
the  official  plan  ;  thaMe^ndants  were  in  good  faitfand' 
not  iwgligent^amd  gaVe^aii^tiff  the  ppt^^^^  ^J-ecedefrom 
said  pale,  but  that  plaintiff  iusieied  upon  clHTying  oat  the 
same ,  and.  said  option  is  ren«Wed ;  that  if  plaintiff*  in- 
tend^  to  purchase  on  a  80  feet  street' while  defendants' 
intended  to  sell  on  a  61  fe«)r  street,  there  wa«i  no  consent 
and  no  sale ; 

"Seeing  that  defeiidants  farther  deny  that  any  amount 
is  daemon  said  lots  for  taxes ;  '  - 

.    '  "Uensidering  that  plaintiff"  hath  iailed  to  prove  the 
ma^risd  tdlegations  of  his  declaration,  and  that  female 

V  defendant.  hiuB  maintained  her  pleaia;;    ^  '    - 
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"  Ooimidoritiflf  that  Ihero  U  no  proof  of  any  Uxoii  boing 
due  to  th««  city  of  Moiitrtml  at  tho  diiti*  of  Iho  iiiBtitatioii 
of  thin  jutioii  ; 

"  Ooiisidorititf  that  doftMidsiitfl  always  iutoiided  to  hoII 
and  hitUevud  that  thwy  wure  Holling  a«^;ordiiig  to  and  by 
tht«  oltit'ial  plans,  on  whh^h  said  Rinhop  StrmH  opponiti' 
Haid  lotH  is  tracod  at  a  width  of  5 1  ftwt,  and  w<^re  in  good 
faith ; 

"ConNidoring  that  tho  plaintitF  at  Haid  amotion  Hale 
flignud  inumorandum  of  salu  in  which  said  lots  aro  dos- 
crib«Hl  as  "Ix)t  No.  22,  upon  the  subdi^iHion  plan  of  lot 
"  No.  1578  of  th«  official  plan  of  St.  Antoino  Ward,  Mon- 
"  tnml,"  and  "  lot  No.  28,  ui)on  the  subdivision  plan  of  lot 
"  No.  1578  of  the  offU;ial  plan  of  St.  Antoino  Ward,  Mon- 
*'  trcal,"  and  plaintiff  therein  declares  that  he  bought  ac- 
cording to  the  written  conditions,  and  in  said  written 
conditions  no  mention  is  mad(«  of  the  width  of  the  streets ; 
.  "  Considering  that  the  said  lots  as  laid  out  on  the  plan 
by  Mtre.  Joseph  Kielle,  provincial  land  survpyer,  wer<' 
drawn  as  being  on  a  61  foot  street,  but  that  by  an  error, 
minute  in  appearance  and  unnoticed  by  all  concerned, 
Bishojp;  Street  was  made  to  appear  as  if  of  uniform  width 
on  the  lithographed  plans  ;  » 

"^nsidering  that  the  previous  to /the  inbtittitioii  of 

this  action  female  defendant  offered  to  permit  plkintiflP  to 

recede  from  said  purchase  and  said  memorandum  of  salt 

signed  by  him,  and  that  said  option  is  renewed  by  hit 

ipleas ;        -       -  ^  ,       ■    ,      ■     ■  --;«»" 

"  Oonsidering  that  plaintiff  of  his  own  option  executed 
the  deed  of  purchase  complained  of,  and  hath  received 
the  full  number  of  feet  for  which  he  paid  ; 

"  Oonsiderinj^  that  plaintiff^  that  h»' 

had  made,  and  in  flkct  aid  make,  a  good  bargain,  uid  hath 
failed  to  prove  that  he  has  sustained  any  loss  or  hath  been 
deprived  of  any  profit  in  respect  of  the  matters  compUined 
of  in  his  declaration  ; 

"  Doth  dismiss  plaintiff's  action  with  costs,  dUtraUt,  etc." 

Action  dismissed. 


Damdaon  J^MUchit,  attomays  for  plaintiflU 


&A 


Oruickshank  4*  Elliot,  attorneys  for  defendants. 
(J.K.) 
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(In  Rbvikw] 

November  6,  1887. 

Cttfam  Tah(}Hkiikai7,  MATiiiicn,  Davidhon,  JJ. 

J()NI5S  V    TIIK    EASTERN   TOWNSHIPS    MUTUAL 
KIRK  INSURANCE  CO. 

Mutual  Innuranct  Camftnuff — Note  nii^nedhy  l\e.%ulent  in  settle- 
ment  of  valid  claim  again$t  Companif. 

Tlio  by-Uwi  of  •  mutual  iiiHuraiM-u  (X)iii|Hitiy  Kuve  tliu  (>r«aiii«ut  tliM  miin- 
•gnment  of  its  coix-nriiH  and  funila,  with  |iow«r  to  m-X  in  liia  own  dia- 
crotion  and  Jud(ini«nt  in  th«  al>a«na)  ofaiwcillo  diroctionM  from  tlie 
diructopt ;  and  it  waa  alao  Ida  daty  to  aiini«ll  nptMaothoriuil  hy  tiio 
Ikwrd  or  by  virtue  of  tho  by-lawa.  The  proaident  waa  tN)tb  preHident 
and  treaMurur.and  waa  ulao  a<;ting  as  ao<ret«jry>    J 

Hkij):— That  tlie  plaintitr,  wlio  wna  tbu  tranaforee  for  yaluo  Kiven  lieforw 
niaturitytofanoteaiKned  in  behalf  of  tb^  company  by  thepreniilentaa 
preaidunt  and  treaaun^r,  und  given  to  tho  payw  in  a()ttl«niont  of  • 
valid  claim  againat  the  eompuny,  waa ontitle<l  to  r«M»v«r  the  aniountof 
aaid  note  from  the  company.  '  ■^' 

The  inscription  in  Review  wan  ou  a  judgment  of  the 
Superior  Court,  St.  Francis  (Br(K)K»',  J.),  April  80,  1887, 
whit*h  reads  as  follows  : —  \zr 

"  The  Court,  etc 

"  Considering  that  the  promissory  note,  for  the  balance 
whereof  this  suit  is  brought,  was.  given  in  payment  of  a 
debt  actually  due  by  defendants  to  the  payee  for  a  loss 
sustained  by  her  when  insured  with  defendants;  that  th^' 
same  was  made  in  the  name  of  the  defendants  by  their 
president  and  treasurer,  Jerome  J.  Webster,  who  was  by 
them  intrusted  with  the  management  of  their  af&irs  gen- 
(^rally,  who  was  intrusted  with  all  the  funds  of  said  de- 
rejadants,  and  aa{horiied  by  them  to  setttd  and  a^julM 
claims  for  loss,  an'd  who  was,  in  the  abseuce  of  direction 
from  the  board  of  directors,  intrusted  with  discretionary 
powers  with  regard  to  the  management  of  the  funds  and 
property  of  said  defendants  and  all  matters  and  things  re- 
liating  thereto;  tha^  it  does  not  appear  that  defendants 

hfld,  at  tbfl  Hwifl,  ^y  pi«/>|-at,ftTy,  K^f   tV|M  Hrtlft  Tnat^ftgft|y,ftnt 


#;    '  '■ 


y 


% 


■f'r 


f^ 


|Vi/ 


t.. 


r' 


(    1 


414 


MONTREAL  LAW  REPOKfa' 


,    f  J8W. 
Jtltacs 

Idi.  Co. 


appears  to  have  be«»n  intrnsted  to,  and  had  by,  said  J.  J. 
"Webster ;  that  good  and  valid  consideration  was  had  by 
defendants  for  said  note,  and  the  same  was  not  made  for 
a  loan,  but  in  payment  of  a  debt  due  by  them,  was  taken 
by  the  payee  thereof  as  an  ai^l^no'^ledgment  and  settle- 
ment of  her  claim,  and  undertakings  to  pay  the  same 
within  the  time  therein  mentioned,  and  in  gopd  faith ; 
that  the  plaintiff  is  the  legal  representative,  with  re^rd  to 
said  debt,  of  said  payee  Lucina  Blanchard,  for  value  ;  and 
that  defendants  have  never  paid  the  money  represented 
by  said  promissory  note,  except  the  $150  endorsed  thereon ; 
and  are  liable  for  the  sanjie,  and  that  defendants- have 
failed  to  establish  the  allegations  of  their  pleais  ; 

"  Doth  adjudge  and  condemn  the  defendants  to  pay  to 
plaintiff  the  sum  o/ $214  with  interest,  etc.,  and  costs  oi 
suit."  /        .    \  ■  ,  ,. 

Davidson,  J.  (in^Review):—  ^H'      ^   ] 

This  is  an  inscription  from  a  judgment  rendered  by 
Brooks,  J.,  Distr|5t  of  St.  Francis,  by  which  defendants 
were  condemned  to  pay  $214  as  the  balance  due  on  a  prc^J 
missory  note  made  by  them,  and  of  which  plaiAtiff  was 
transferee.  ■% 

l*he  defendant^  deny,  and  accompany  their  denial 
with  an  affidavit,  that  they  ever  gave  the  note,  and  claim 
that  J.  J.  "Webster,  who  signed  as  president  and  treasurer, 
had  no  authority  to  make  it  by  any  resolution  of  their  Board 
/orby  virtue  of  any  office  held  by  hiin,  and  that  the  note 
was  in  fact  his  own  personal  matter.  They  further  allege 
that  the  note  was  not  transferred  by  the  payee  Blanchard 
to  the  plaintiff  for  value  before  maturity,  and  that  no  such 
payment  of  $150  as  is  endorsed  upon  the  note  was  ever 
made  by  the  company-  They  invoke  the  by-laws  of  the 
company,  and  claim  that  both  the  payee  and  the  plaintiff 
were  members  and  bound  by  them.  No  consideration, 
and  knowledge  of  the  fact  by  plaintiff  are  also  invoked. 

A  loss'tipon  an  insurance  effected  by  Blanchard  in  t^e 
company  is^  admitted,  but  its  full  payment  in  cash  is 
aertedi  — — 
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In- 1888  itt  loss  occurred  under  apolicy  of  the  comi^any 
held  by  Lacina  Blanchard,  which  was  on  the  8th  Nov., 
1888,  adjusted  at  $552.  J'he  same  day  she  received  from 
the  defendants  $100  on  account. 

At  thi^  j^oint  the  divergence  begibs  which  has  led  up 
to  the  present  litigation. 

The  defendants  assert  that  the  balance  of  the  claim  ivas 
paid  in  cash  on  the  24th  of  March,  1884,  and  relyon  the 
recieipt  of  Lncinit  Blanchard  and  entries  in  the  books  to 
sustain  their  pretension. 

The  plaintiff,  on  the  other  hand,  insists  th$,t  Lucini^ 
Blanchard's  receipt  was  for  the  note  in  question,  and  not 
for  any  payment  in  cash.  Her  evidence  is  so  precise  in 
support  of  the  plaintiff  that  it  staggers  even  the  defen- 
dants. Webster  induced  her  to  accept  the  note  on  the  re- 
presentation that:  the  company  was  not  in  funds  to  pay 
her.  They  retort,  "Well,  if  you  did  not  receive  the 
money  Webster  must  have  put  it  in  his  pocket  and  the 
itote  delivered  became  his  personal  and  not  the  company's 
en^gement."  Novation  is  not  pleaded.  It  is  also  proved 
beyond  reasonable  contradiction  that  the  plaintiff  is  a 
h<^!lder  in  good  faith  and  for  value  given  before  maturity. 
Webster;  at  the  date  of  the  making  of  the  note,  was  the 
ident  and-treasurer  of  the  company.  He  also  appears 
e  act^  as  secretary,  and  to  have  run  the  company 
Wy. -^r-^r  >,  ^'  "   ;':   -     \  '  ; 

yidence  is^given  to  the  effect  that  like  notes  had  been 
previously  jjgsiied  by  him  and  recognized  by  the  com- 
pany ;  assessments  due  were  sometimes, paid  by  notes, to 
his  personal  order  and  accepted.  #,      '.  « 

It  is  not  pretended  that  the'note  would,  under  any  cir- 
cumstances, have  been  ultra  vires.  Defendants  do  not  plead 
want  of  authority  to  issue  notes.  The  authority  of  Web- 
ster is  alone  challenged.  To  establish  Jiis  re^icttd 
authority,  they  put  forward  by-laws  which  provide  for  the 
:makicfgof  promissory  notes.  Apart  from  the  large  au- 
thority which  he  rightly  or  wrongly,  assumed  and  was 
permitted  to  exercise,  the  by-laws  in  specifib  terms  gave 
to,  th^  president  the  management  of  the  oonc^sjand  fit^:,- 
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toUh  power  to  act  in  his  own  discretion  and  judgment  in  the  alh 
sence  of  specific  directions  from  the  directors ;  it  was^||so  made 
the  duty  of  tlte  president  to  sign  all  notes  authorized  by  the  board 
or  by  virtue  of  the  by-laws. 

A  broader  delegation  of  authority  could  hardly  be  im- 
agined. 

He  represented  to  Lucina  Blanchard  that  the  company 
was  not  in  funds  to  pay  her  claim,  and  obtained  her  dis- 
charge upon  giving  her  the  company's  obligation  in 
return.  They  retain^and  invoke  the  discharge  and  seek 
to  repudiate  the  obligation.  Webster*s  spurious  entry  of 
payment  ought  not  to  be  permitted  to  destroy  an  unques- 
tioned liability.  It  is  not  even  proved  that  there  was  any 
actual  withdrawal  of  money  from-  the  company's  bank  ac- 
count or  its  cash-box. 

'  These  views  of  the  facts  and  issues  of  the  case,  are  thtise 
of  the  majority  of  the  Court,  and  result  in  the  con 
tion  of  the  judgment  of  the  Court  below  which  adj 
the  plaintiff  to  be  a  good  holder,  and  the  note-  to  be  aT5w- 
ful  obligation  of  the  company.   ...,■  * 

^.      ;  "^^  Judgment  w^ 

Ives,  Brdwn'jSf  Freinch,  attorney^ Ibr  plaintiffs. 

Wm.  Wliite,  Q.  C,  attorney  for  defendants. 

(J-K)     • 
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~~~~      -rv      [In  Review.  I  ,<     ^  ' 

October  31,  1884. 

Coram  Johnson,  Gill,  Loranoer,  JJ., 

MOWRY  V.  BOWEN  ET  al.,  and  MOWRY,  Adjudicaiaire, 
Petitioner  for  writ  of  possession,  and  THE  QUEBEC 
CENTRAL  RAILWAY  CO.,  mise'en  cause. 

Sale  of  immoveable  by  Sheriff— Lease—C.  C.  \mZ. 


Hklp  :— (following  McLaren  v.  Kirhmod,  25  I*  C.  J.  107J  :—l.  That  the 
.      provisions  of  Art.  16«3  C.  C.  do  not  apply  to  sales  of  immoveables  by 

Uie  sheriff,  and,  consequently,  that  a  lessee  of  immoveable  property 
.  sold  at  sheriff's  sale  is  liable  to  expulsion  by  ihamjudimtaire  before 

the  expiration  of  his  lease.  \..  9 

.2.  That  such  oxpulslan  may  be  effected  by  summary  petition  for  a  writ 
,  of  possession. 

8.  That,  in  the  present  case,  the  adjudication  having  taken'^place  prior  to 
the  1st  of  I'ebruary,  and  the  consent  or  non^^nsent  of  the  lessor 
'l^       having  ceated  to  have  any  effect,  the  quiMtion  of  tacit  recpnduction 
could  not  arise.  ' 

.  ■  .     .     '  ^**  .  ■  ■  -■'"■■ 

The  inscriptipn  in  Review  was  on  a  judgment  of  the 
Superior  Court,  Sherbrooke  (Brooks,  J). 

The  observations  made  by  the  learned  judges/ in  deliv- 
ering the/ judgment  in  Review  fully  eiplain  the  case. 

The  Mlowing  was  the  judgment  of  the  Court  at  Sher- 
brook^: —  .  ,  • 

e  Court  having  heard  the  parties  by  their  respect- 
1V€J  counsel  on  petition  for  writ  of  possession,  etc.... 

"  Considering  that  plaintiff,  the  petitioner,  hath  shown 
that  on  the  16th  of  January  last,  he  becaniQ  the  adjudka- 
taire  at  sheriff's  sale  held  by  the  Sheriff tf  the  district  of 
St.  Francis  under  a  writ  of  fieri  facias  de  terris  issued  out' 
of  the  Superior  Court,  in  a  certain  cause  wherein  plaintiff 
was  plaintiff,  and  defendants  were  defendants,  of  that 
certain  parcel  of  land  described  as  follows  [description] ; 
and  is  the  owner  thereof,,and  that  he  is*entitle4  to  the 
possession  thereof  as  owner,  but  the  mise  en  cause  claim 
that  they  are  entitled  to  retain  possession  tlTer^f  under  a 
Vbcrm,  S.  C..^^     .  \^.  .u;     27  ^'     .'' 
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presumed  renewal  of  a  T^bal  kase,  agijeement,  or  ho^Ag 
by  permiBsion  of  defendants  from  the  Ist  of  May  last ; 
."  But  considering  that  the  adjudication  H;o  petitioner 
"  took  place  -prior  to  the  Ist  of  February  laitrto  wit,  long 
»    prior  to  the  expiration  of  the  year  ending  on  the  1st  May 
;,  last,  and  that  on  tl\e  16th  of  January  last,  defendants  - 
were  diyested  of  and  lost  all  right  in  and-  to  swd  piece  of 
land;  and  h^vejiot  since  said  date  had  any  right  or  actual 
interest  therein ;'  '!;>   _       v 

_        ."  And  cotiside4ng*that  petitioner  was  jiot  in  any  event 

bound  by  any  arrangements  made  between  defendants 
,  and  the  mise  en' cause  after  the  expiration  of  the  then  cur- 
^  rent  yea#,  to  wit,  after  the  Isi  of  May  last,  and  no  tacil 
reconduction  or  renewal  could  be  presumed  under  Art. 
:ig08  CC.  as  against  petitioner,  and  in  any' event  such 
presumption  is  negatived  by  the  evidence  and  thegaot  of 
petitioner  in  attempting  to  obtain  possession  of  the  pro- 
per^^puVchased  by  him  at  6$ierifiF's  sale  ;  " 

*'    »  iind  cbnsidering  that  the  mine  en  cause  have  wholly 
failed  to  establish  that  at  the  -time  of  the  present  applica- 
tion they  w«Te  the  tenants  o^^  petitioner  or  in  amy  way 
^ "     «tititled  to  retain  the  possfession  of  said  property  }       . 

"  I)6th  grant  said  Vhcit  of  possession  to  the  end  that  the 
plaintiiff,* petitioner,  be  put  in  peaCeabl^  und  op6n  possesr. 
sion  6f  said  immovable  property  tind  buildin'gs  thereon,  - 
thiwhole  with  costs  against  the  defendants  apd  mi^en 
'  cdwsc  jointly  and  severally."    -  '  .  . 

•     •    liORANGER,  Jv  (in  Retiew)  :-^r  '  ^' 

,  Deux  questions  ont  et6  soun^isek :  lo.  Si  w  vente  en 
justice-d'un-  immeuble,  met  fin  jm  bail  consenti  p^  le' 
.       saisi ;  ^o.  Si  cette  vent'ei  et  les  ftviV  publics  qui  I'ont^rfe-. 
cM68,  constituent  I'avis  de  trois  m^s.reqtiis  par  Particle 

---i«^'7C.c.  .^^ ;  .-^-r-  y  .  ^. ;    ;  y         ■    ;;^^\   ' 

Le  demandeu'r  est  devenu  le  VJ  jaljivier  1884,  afdjudica- 
'  taire  d'un  immeuble  situ6  dans  la  ville  de  Sherbrooke  sur 
execution  d'ljn  jugement  qu'ii  avait  ojbit^nn  contrei  le&d§-, 
fendS^rs.'   Le  26  mai  suivant  les  d^fendeurs  n'ayWt  lias 


-farpossessioq-^e-ce^  ^muieif 
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^apr^ 
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demeure,de  le  faire ;  wais  tout  en  reconnaissant  la  valijiit6 
du  titre  dn  demandear,  lea  dSfendeWs  ont  r6#ndu  qu'ils 
ne  pouvaient  pas  livfer  I>  possession  de  rimmeuble/atten-  ' 
du  que  la  compag«ie,  du  diemin  de  Jei-  de  Qu6bec  Cen- 
tral, la  raise  en  cause,  en  6tait  en  possession  en  vertu 
d un  U-ail  .verbal -encoreen  existence.  Le  sh6ri/ s'est  alors 
adre^s^  &  Ja  raise  en  cause,  qui  a  refus^  de  livrer  la  pos- 
session dn  dit  imraeubje.  "  °  [ 

Le  2t  juin  1884,  1q  deraatfdeur^  a  prfispntfi  A  la  cour  uiil 

T^qu6te  pour  envoi  en»poWssion,  sa  demande  a  6t6  main- 

tenue  et  c'est  de  ce  jugemenfj^u'il  y  a  appel.  -  ' 

^compagnie  mise  en  cause  a  prfete^du  en  Cour  Sup6- 

nedre  qu'elle  posB6dait  en  vertu  d'un  bail  inter!v:enn  Sh-- 

,    ire  les  dfefendeurs  et  elle  en  1882  -que  ee  bail  ivait'6t6 

r^nouvel^  par  tacite:recouductionl.e  premier  mait  1^84  et  '. 
ne  devaij^expirer  que  le  premier  mai;8uiva;it ;  que"  le  d§- 
cret  n'avait  poiiit-mis'ina^ceibailetqu'en  outre  elle 
n  avait  pas  reipu  du  'd^giandeur.  les  -trois  n^ois  d'a^vis  requis 
Bvant  le  premier  mai.    Puis^daMsa'coritestatidn  dfe  la   - 
requ6te,^^lle  allegue  des  as|angement8  .particuliers  inter-     ' 
venus  arec  les  djefeiyieurs,  moyennaht  l^qpels  elle  devait 

retenir  la  possession  deVimmeublecoMiiieaocataire.    Ces 

•jarrangemerits^soiit  re^tis  fetraiijff^s  au'dfiQiandeur  qui  ne 

•lesa  pa8^c6ept68,^etni  ii'est  pas  mfimfe'  prouv6  ^u'il  les* 

ait  j^m^s  conims.    La-  Gout  a  juge,  et  avec  raison,  qu'ils 

ne  pduvaient  pas  intervenir.  atec  les  droits  du  demand    V 

'   deur.  ^    .  •'     '  •";.. :    *  v      --  _,  ^^   _;-   ,  _        - 

JToiite  k  q^e^tion  6st^^onc  de^sa^oir/si  la  vente  du  sh6- 
i:if  qui  a  ehjlieu  le  17^ Janvier  1884  «;  mis  fin  au  bailf  et  si 

-la  mise  eji cause  a  6t6 suffisamment  aVertie  par. les  avis      ' 
publics  qui  ont  6t6  doiinfe  pr6alableme»t  a'la  vente,  que 
son  bdl  eipireraitle  premier  inai  suivantJ 

Sur  le  premier  point  la  raise  en  cause's'appuie  sur  I'ar- 
tide  ld68,.C.  0.  quiHieolare  qUe  le  locatdre  ne  pent  k  rai- 
sonde  l-align^n  de  la  chose  W^e  6tre  expuls^  avant 
lexpiratfoirdi^ail,  par  une  pej-sonne  qui  devient  pro^ 
pn§tairede  la  chose  lou6e  ek  vertu  d'un  titre  consenti 

,PyJ^  looatenr.  A  moins  qneje  baiUe-eoatieg^o  une  dis^ 
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ce  cas  avis  doit  6tre  domi6  au  loci^aire  suivant  les  regies 
contenneB  en  Particle  1667  et  dans  les  articles  auxqu^k 
il  r6lere.  Suivant  la  ^nise  en  cause,  J'occupation  annuelle 
6qu;vaut  A  un  bail,  et  le  locateur  pent  6tre  admts  k  oppo- 
ser  all  J  tiers  acqufereurs  son  bail  annuel  mfime  sans  enre- 
gistrement,  se  foiidant  sur  I'article  2128  qui  d6crete  que 

'  le  baird'immeuble  pour  un  terme  oxc6dant  une  anti6<^  ne 
pent  6ti,e  invoqu6  •  k  I'encontre  d'un  tiers  acqufereur  s'il 
n>  et6  enregi«tr6.  Puis  invoquant  les  articles  706  et  707 
du  0.  P.  C.  en  vertuj  desquels  Tadjudicataire  prend  I'im- 

.  meuble  dans  I'fiiat  ou  il  se  trouve  au  temps  de  I'adjudica- 
tiott,  la  raise  eaf  cftuse  conclut  q^e  le  demahdeur  n'a  au- ' 
cun  droit  d'expulsion  contre  elle,  sa  reclamation  6tant 
limitfee  au  prix  d^  location  qu'elle  est  oblig6e  de  lui  payer, 
aA  lieu  des  dfefendeurs,  dont  il  se  trouve  avoir  acquis  ses 
droits  suivanH'articie  688  C.  P.  C.  V  ^  ,     . 

L'interpr6tation  que  donne  la 'raise  en  cause  i  Tarticle 
1663  rae  parait  raal  fond§e,  de  ra6me  que  l>pplie^tion 
qu'elle  en  fait  4  la  <^U8e  est  sans  ^  propos. 

L'article  1663  est  de  droit  nouveau.  Nul  dotlte  qu'avant 
le  Code,  radju4icataire  possfidait  le  droit  d'expulsion  con-- 
tre  le  locataire  ;  le  d6cret  mettftit  fin  au  bail.    (Pigeau  1 

volp.  774  i         '^/.  ■    • 

Les  codife*iteur8  en  suggSrant  et  la  Lfegislatilre  en 
adoptant  les  di^positioijis  de  I'article  1743  du  Code  Napo- 
16on,  ont-ils  ent^ndu  rappeler^rancien  dr8it  en  cequi.con- 

cerne  les  ventes  Judiciaires  ),  L'article  1668  qui  n'est  que 
L  la  rep^4^ion  id^^  cet  article  1743  C.  N.,  ne  le  dit  pas. 
Son  langage  est  qft43fe  Jocataire  ^'  ne  ppufra  4lre  expi^ls£  par 
une  p^sonne  qtd  devt^t  proprUtaire  en  verlu  (Tun  litre  consenti 
parle  locaieur.'l  iM  titrie  du  shferif  est-il  bien  un  titre  con- 
senti par  le  d^biteur  vendu?  N'est-il  pas  .plutot  ce  que 
Pothier  appelle  la  veme  que  la  justice  fait  pourje  saisi 
et  malgr6  lui  de  l'h6ritage  saisi  ?  Le  d§cret  transf&re  a 
I'adjudicataire  tons  les  droits  du  saisi  sur  Ti&meuble,  dit 
Tarticle  689  C.  P.  G.  Or,  le  locataire  a  Tannfie,  6tant  cens6 
poiSB^der  pour  le  locateur,  il  s'en  suit  qu'atix  term^s  des 
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ttvec  le  d6oret.  Dans  la  cause  McLaren  v .  Kirkwood,  ou 
les  parties  trouveront  une  discussion  soignee  de  la  ques' 
tion,  Thonorable  juge  Papineau  6tablit  }a  difftrence  qu'il 
faut  faire  entre  le  d6cret  et  la  vente  faite  Voloutairemerit 
par  le  propri^taire  de  Timmeuble.  Bans  la  vente  volon- 
taire,  c'est  le  v«ndeur  qui  fait  seiB  conditions,  tandis  que 
dans  I'autre  cas,  c'est  la  loi  qui  les  impose. 

•Quant  k  I'argument  qui  s'inftre  dm  fait  que  Ton  a  in- 
troduit  dons  notre  code  ''les  dispositions  d^  droit  franoais 
actUfel  sur  ce  point,  Thonorable  juge  explique  pourquoi 
nonobstan't  cette  innovation,  il  lily  a  pas  eu  de  ch&nge- 
.  ment  du  droit  ancien.  Oe  raisonnement  serait  bon,  dit-il, 
si  c'6tait  par  la  sSule  /jrertu  de  I'article  1'748,  mdme  que  la 
k^ctprudence  nouvellte  se  serait  6tablie  en  France.  Mais 
ilTn'enuest  pas  ainsi,  car  aux  termes  de  I'article  684  du 

0  co^e  fran9ais,  le  tableau  des  biens,  qui  est  expos6  h  I'au- 

ditoire  lors  de  la  vente,  doit  contenir  outre  les  conditions 

ordinaires,  leg^charges,  etc.,  les  noms  des  fermiers  ;  et  I'ar- 

»  tide  684  declare  que  lorsqne  I'ira^euble  lou6  est  saisisnr 

le  baill^ur,  le  bail  pourvu  qu'il  ait  acquis  une  date  ce|- 

-  taine  ant(§rieurement  au  commandement  qui  a  pr6c6dd  la 
sajsie,  est  opposable  aux  crfeanciers  saisissants  et  k  I'adju- 
dicataire.   '  ; 

',  Je-suis'  dispose  k  reconnaitre  avec  I'bonorable  juge  de 
la  Cour  SupSrieure  ^ui  a  rendu  le  jugement  dont  est  ap- 
pel,  de  mdme  que  celui  qui  a  jug6  la  cause  itfc^arcw  v. . 
Kirkwoody  que  Varticle  1668  n'a'^rien  change  au  droit  an- 
cien  en  ce  qui  cohcerne  I'effet  du  d6cret  en  justice  sur  le  ^ 
bail  fait  par  le'saisi,  etqu'aux  termes  de  I'article  711  du 
C.  P.  q.  il  y  a  lieu  de  declarer  que  le  bail  de  la  mise  en 
>  cause  a  pris  fiii  avec  le  d^crpt  ien  justice  le  lY  Janvier 
1884,  et  que  de  oe  jour  elle  devait  rendre  an  demandenr 

,,     la  possession  due.  , 

Le  jugement  de  la  Cour  Sup^iienre  ihe  pardt  conforme 
a  lajoiet  c^a  jurisprudent  ri^nnue  et  suivie  diins  ce 
pays,  et  je'flis  d'avis  qu'il  ^oit%tre  confirm^. 

Discutdr /(a  question  de  rinsuffis&nce  des  avis  serait 
oiseuz  et  intltile  en  vue  de  I'opinion  que  j'entretiens  sur 

r\    le  point  prittt^pal.  '  ,      —      \         \ 
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JOHNSQN,  J. :—  '  .  »  ^ 

The  mtse  en  cause  hem  coiaplainB  of  the  judgment  ren- 
dered by  the  Court  mi  Sherbrook^  oh  the  2nd  of  July  last, 
by  which  a  petition  made  by  the  plaintiff  to  be  put  in 
po^UBsiou  of  certain  immovables  then  held  by  the  Railway 
Company,  ^ise  en  cause,  fxnd  of  ivhich  he^  the  plaiutilf,  had 
become  the  adjudicataire  lender  a  judgmenCT  executed 
against  the  defendants'  lands  was  granted.  The  adjudica- 
tion to  the  plaintiff  was  on  the  Idth  of  January,  and  on 
the  26th  of  May  following,  the  defendants  were  formally 
r^uired  to  give  him  possession  ;  but  set  up  a  pretension 
that  they  could  not  do  so  becAUse  of  a  Still  subsisting  lease 
between  them  and  the  Railway  Company,  to  whom  the 
Sheriff  upct  addressed  himself,  and  who  gave  him  a  sim- 
ilar answer.  On  the  27th  June,  the  plaintiff  applied  to 
the  Court  f^t  Sherbrooke  for  >a  writ  of  possession,  and  got 
it.  The  company,  mise  en  cat/,se,.  answered  in  writing,  and 
contended  in  substance  that  the  adjudicataire  was  in  the 
same  position  quoad  them  as  their  lessors  the  defendants, 
■and  that  they  were  entitled  to  retain  possession  under  a 
presumed  renewal,  fr^  the  1st  of  May,  of  a  verbal  lease 
\subsi8ting  between  the  defendants  and  themselves.  It 
was  held,  however,  by  the  judgment  now  inscribed  for 
review,  that,  as  the  adjudication  to  the  plaintiff,  which 
had  taken  pla,ce  prjor  to  the  1st  of  Febnlary,  h|id  divested 
the  defendants  of  all  their  title  and  interest,  there  was 
*no  presumption  of  renewal  or  continuation  of  the  holding. 

T^  question  of  the  effect  of  Art.  1663,  C.  C.  under  sinpi- 
ilar  circumstances  was  very  fully  treated  in  the  case  of 
McLaren  vi  E^irkwood,  (26  L.  C.  J.  107).  In  that  ciwe,  it 
was  very  ably  intended  by  Mr.  Kerr,  Q.C.,  for  the  tenant, 
that  the  article  should  be  held  to  include  an  ac^dieataire, 
because  his  title  was  really  derived  from  the  lessor. 

On  th^  part  of  the  adjudicataire  asking  for  possession,  it 
was  urged  by  Mr.  Bethune,  Q.O.,  that^the  article  only  con- 
templated* an  alienation  by  private  sale  by  the  lessor  him- 
self, and  not  a  forced  sale  by  the  authority  of  jxMstice ;  and 
that  View  was  adopted  by  the  Court  in  a  mdst  careful  and 
lengthy  ;jadgment,  dealing  with  every  auihojfity  and- 
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every  argum«nt  dirtjctly  or  indirectly  applicable  to  the 
case.  That  judgment  is  direct  authority  in  point  for  us 
here  now ;  and,  indeed.  I  did  not  understand  that  it  was 
impugned  by  the  learned  counsel  for  the  party  inscribing 
the  present  case.  Court*  of  Justice  should  not  be  called 
upoh  to  discufs  Over  again  the  grounds  of  a  decision  of 
whichthere  are-no  strong  or  fair  reasons  for  questioning  the 
authority.  I  think  now,  and  I  so  expressed  myself  at  the 
heariAg,  that  Article  16^8  included  only  the  lessee,  the 
lessor,  and  those  who, derive  title  froni  the  lessor:  That 
the  title  of  the  a^judiaUairb  was  no|;  only  not  derived  from 
fh^  lessor,  although  it  conveyed  all.  his  rights  ;  but  was 
forcibly,  and  against  his  will,  conferWby  the  authority 
<^f  justice.  Ab  a  mpltter  of  fact,  there  could  arise  no  pre-, 
gumption  of  a  tacUe  reconduction,  when  the  consent  or  non- 

snsent  of  the  lessor  had  ceased  to  have  any  possible 
effect;  It  is  not  necessjJPy  toOTserve  that  in  France,  where 
the  corresponding  Article  of  the  Code  Napole6n  is  much 
the  same  as  our  Article^l663,  the  adjudication  is  made 
subject  to  the  lease  in  virtue  of  a  special  provision  of  law " 
which. we  ^ve  not  got  here. 

\J,  I  .'      Judgment, confirmed. 

tves;moum  8f  i^eiicA,  attorneys-  for  plaintiff,  petitioner. 
JaU,  White  8c  Cote,  attorneys  for  mise  en  cause,  respon- 
dents. ,       t~ 
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«         Cbram  LoRANOBR,  J.  , 

#TC!J|0RD  ftT  AT.  v.'dAUT  at^L.,  and  THE  CANADA 
SUGAR  REFINlNa  CO.,  T.,8.,  and  BLAOIt.  Inter- 
vening, r     '  ^\     > 

i0il^j>isburaemenl$ — Antecedent  iebt — Assignment  of  freight^ 


—Rights  oftnortgagee. 


T^p 


ili9i.iti— 1.  That  the  muter  (in  thie  cue  ftlio  iH^nelpel  ownw)  ofaTeMel 
IiM  no  right  to  apply  a  aum  of  money  recei  vo«l  hy  him  ?rom  the  con- 
■iKnoes  on  account  of  froiglit,  to  the  payment  of  an  antecedent  debt 
due  by  himself,  and  for  which  tiiere  was  no  mortgaKe  on  tlio  veuol : 

iand  wlier»  tlte  creditor  receiving  auoh  payment  had  also  a  claim 
against  tlieship  for  necessary  disbursomenUii  tlie  payment  must  be 
applied  in  oxtinctioii  of  the  latte^  claim. 
-2.  That  ttie  master  of  a  vesfel  could  not,  by  giving  a  personal  creditor  a 
draft  upon  the  consignees  whiclt  the  latter  revised  to  accejit,  operate 
an  assignment  of  freight  not  yet  due. 
3.  That  a  mortgagre  who  has  taken  possession  of  a  vessel  under  his  mort- 
gage is  entitled  to  the  freight,  and  his  claim  takes  precedence  of  a 
.  debt  due  personally  by  the  master  and  co-owner  for  supplies. 

The  plaintiffs,  on  the  8rd  of  June,  1886,  seized  before 
judgment  the  barque  "  Maggie  Daift,"  then  lying  in  the 
port  of  Montreal,  and  also  by  an  attachment  in  the  hands 
of  the  garnishees,  the  freight  due  her  on  her  voyage  from 
Bahia  in  Brazil  to  Montreal.  *  **    # 

The  plaintiffs,  by  their  declaration,  set  up  that  defeu- 
dants  Dart  and  Parker,  were  owners  respectively  of  sixti 
and  four  shares  in  the  British  barque  "Maggie  Dart," ^f 
which  defendant  Dart  was  also  paaster.  ^ 

That  the  "  Mf^gie  Dart "  arrived  at  Halifax  from  ^ahia 
in  Brazil,  on  the  18th  pf  April,  1886,  and  remained  there 
until  about  the  2nd  of  May,  when  she  saili^  for  Montreal, 
at  which  port  she  lay  at  the  time  the  action  was /taken. 

That  the  plaintiffs  at  Halifax  disbursed  for/the  ship 
$2,600  for  necessary  disbursements.  / 

That  captain  Dart  drew  a  draft  on  the  consignees,  the 
Canada  Sugar  Refining  Company,  dated  the  ^Ist  of  April, 


1886,  by  which  in  effect  he  requested  ttenv'to  pay  to  the 
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plaintifft*  order  bn  the  right  delivery  of  the  cargo  |2,600, 
value,  which  he  statwl  to  have  received  for  diiibnreenienlii 
at  Halifax ;  and  delivered  the  draft  to  plaintitfij. 

That  since  the  vewel's  arrival  at  Montreal/defendant 
Parker,  on  his  own  behalf  and  on  that  of  one  John  Black, 
the  intervenant,  had  protested  against  the  payment  of 
lliis  draft,  which  in  consequence,  had  been  neither  paid 
nor  accepted. 
^^  That  the  drawing  of  the  draft  operated  as  an  assign- 
-  ment  of  freight  pro  tanlo,  and  plaintiff  added  further  alle- 
gatiouH  to  enable  him  to  seize  the  freight  and  vessel  be- 
fore judgment. 

The  defendant  Tarker  pleaded  to  this  in  effect  as  fol- 
lows :—  ♦   ' 

That  he  was  and  had  been  long  previous  to  the  seizure 
owner  of  four  shares  in  the  barque  "  Maggie  Dart." 

That  the  appellants  never  disbursed  the  $2,600  as  they' 

-alleged  at  Halifax,  but  only  |l,804.tl,  for  which  they 

were  paid  out  of  the  freight  by  the  agent  of  the  consignee 

:at  Halifax  the%tti%*«f  12,000^  or  morf  than  suflacient  to 

cover  all  chargea.        ^ :        W  '■    ' 

That  the  draft  for  $2,600,  if  gfiven  for  any  consideration 
at  all,  warf  to  cover  an  antecedent  debt  of  Dart's,  and  he 
had  not  the  right  or  power  to  4raw  upon  the  freight  or 
charge  the  vessel  with  it,  and  t*he/ act  was  ultra  vires  of 
Dart  as  master,  and  was  not  an  assignment  of  the  freight 
nor  did  it  conititute  any  lien,  privilege  or  clAim  upon 
the  vessel  or  her  appurtenances,  or  any  claim  against  the 
defendant  Parker,  as  part  owner^of  the  vessel 

Defendant  Parker  further  pleaded,  that  at  and  before 
the  institution  of  this  action,  one  John  Black  of  Glasgow, 
had  a  mortgage  and  hypothec  upon  the  '*  Ma^e  Dart " 
for  the  sum  of  i:8,206.18s.^tg ,  and  that  at  Montreal  on 
or  about  this  21ih  of  May,  1886,  tke  defendant  Dart  being 
required  to  pay  the  mortgage,  and  being  unable  to  do  so,-' 
surrendered  and  abandoned  the  vessel,  with  all  her  ap- 
purtenances, and  the  cargo  of  sugar  then  on  bqard  to  the 
mortgagee,  who  has  ever  since  been  in  possetmion.  — 1- 
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That  the  voyage  was  then  uncompleted,  and  the  cargo 
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hud  n'dt  biHjn  diaturlied  or  d«livored,  nor  tho  freight  pay* 
Abld  tiaruud,  uiid  th»  iiiturvoniug  |)«rty  ronHwquenlly  ac 
i^uired  thu  ownttrHhip  of  thn  friMght,  aud  that  it  wppuartid 
b]^  tho  declaration  of  the  garuiHh«4!M  that  they  held  $8,- 
808.40,  being  the  balance  of  the  freight  due  for  the  con- 
veyance of  the  cargo,  after  deducting  aundry  advances, 
and  amongst  others  the  |2,000  paid  the  plaiutitia,  through 
the  deftMidant  Dart  at  Halifax. 

The  defendant  con(;lnded  for  the  diamiaaal  of  the  action, 
Aud  that  the  Beizuru  of  tht>  vessel  and  of  the  freight  in  thC- 


"t » 


hands  of  the  gumishees  might  be  declared  to  be  illegal. 

The  plaintiffH,  for  answer  to  plea,  said  : — 

That  the  whole  sum  ol  |2,500  mentioned  in  the  draft 
was  for  necessary  disbnrsev«uts,  aud  not  for  any  Mite- 
cedent  indebtedness..  •  ^ 

That  Dart  never  gave  plaintiffs  any  order  on  the  Canada 
Sugar  Refining  Oompany,  ai  stated  in  the  plea,  but  that 
Dart  paid  th^  plaintiffs  |2,000  at  Halifax,  which  was  on 
account  of  a  previous  indebtedness  for  supplies  furnished 
tobnild  the  "Maggie  Dart,"  and  incurred  long  previous, 
and  that  it  was  specially  agreed  that  this  money  should 
be  imputed  for  past  due  indebtedness,  and  not  for  disbtir-^ 
sements  made  at  Halifax,  and  that  Dart  had  full  authority 
to  make  the  draft  as  he  did. 

That  the  barque  was  chartered  to  "convey  the  cargo 
from  Bahia  in  Brazil  to  Halifax,  and  that  the  voyage  ter- 
minated at  Halifax,  and  the  cargo  was  deliverable  there, 
and  freight  therefor  payable  and  exigible  in  Halifax. .      . 

That  v^the  said  Canada  Sugar  Refining  Company,  at 
Halifax,  accepted  delivery  of  the  said  cargo,  and  there* 
upon  by  and  through  their  authorised  agent  and  attorney, 
Hugh  D.  McKenzie,  entered  into  a  new  agreement  with 
the  defendant  Dart,  by  which  th$  freight  was  carried  to 
Montreal..  ■-.^:  ^  ■■,_;;?■.'•■■  ■    :'..■,.  \i"s:;-X'^   ■-■;- ■ 

That  tke^^d^fendant  Parker  had  ^o  interest  in  urging 
the  claim  of.  the  mortgagee,  and  fully  authorized  all  the 
acts  and  undertakings  of  the  master  Dart. 

John  Black,  the  intervening  party,  having  been  allowed 


to  intervene,  set  up  in  his  moyens  the  following  grottnds : 
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That  at  MaitUnd.  in  Nora  Scotia,  on  thn  lllh  of  An|f«iit,^ 
1H82,  dofeudant  Dart  mortgogi-d  bin  intereiit  in  the  vmnv\ 
to  th«  interronant,  in  the  fonn  roquired  by  law,  and  de-^ 
olftred  that  th«re  waa  an  annual  wutfttnt  curront  betwee^' 
him  and  th«  intervening  party,  for  moniea,  •upplit>a  and 
.outfits,  and  an  agre«immt  for  iVirlher  adv«nc«8  which  Du% 
»gro«»d;o  pay  with  cor&raiiBion  and  intorost  at  aix  p^ 
cent,  per  annum,  cftlculatod  half  y«»rly,  on  proper  aturountl 
being  renderod,  and  In  ronaiderotion  he  mortgaged  bit 
4|^er««t  in  t|i  "  Maggie  Dtrt "   to  Bectlre  ttich  indebt- 


iMfi 


if    ■  i     -       ,  , ■  '  ■     1 

K)n  the  Stat  of  March,  the' advracei  amoanted  to 
ISs  Btg.,  which  Dart  acknow^ged  to  oVt-e  and 
Id  to  pay,  and  in  part  ackndiM&gement  accepted 
rera  drafts  draWu  upon  him  by  John  Black  &  Co,,  which 
however  he  failed  to  pay.  and  the  drafts  are  still  held  by 
4hu  intervenant.  *  .,  ../ 

That  on  the  27th  of  May,  1 88d,  the  "  Maggie  hfkfi^'  wAfr 
J«  the  port  of  Montreal,  having  arrived  freiiri  Bahia  in  J 
Brazil,  and  having  on  board  a  cargy  of  si^iir,  which  was   ' 
being  conveyed  from  Bahia  to  Montr(^,  under  a  certain 
charter  party  and  a  subsequent  agre^iment  made  between 
the  said  vessel  and  the  Canada  dtigar  Refining  Company.  - 

That  on  or  aJioai  the  last  taentioned  date,  proper  ao*" 
counts  were  Jifeseuted  to  Robert  Dart,  establishing  the 
indebtedness  set  ^rth  above,  and  payment  was  required, 
and  Dart  declariJg|ifr-4aaiyiity  to  pay,  was  required  to  ^ 
surrender  the  veaSSfand  hff  did  then  and  there  surrender 
the  vessel,  and  the  intervenant  took  possession  of  the 
vessel-  and  cargo,  and  assumed  the  management  of  the 
vessel,  and  has  ever  since  been  in  possession  and  control 
of  her. "  ■        / ,  -:";;r-   -'v,,"        'vs  " 

That  the  intervenant  denies  that  the  plaintiffs  ever  dis- 
bnrsed  ♦2,600  represented  by  the  draft  of  Robert  Dart. 

That  the  total  advances  at  Halifax  were  |l,304Ji,.for 
which  the  plaintiift  received  $2,000  at*  Halifax,  of  more  ^ 
than  sufficient  to  pay  the  latter,  and  that  the  vessel  re-'*' 
ceived  no  consideration  forsiiid  4?#jft,  iind  Dart  had  no 
Mght  lu  draw  it.  it  being  ultra  vowrWHrtt  did  not  and 
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does.not  constitute  a.  valid  assignment  of  or  any  lien 
right  t^^^or  upon  the  freight  te  be  earned  by  said  v 
upon  said;^(5yage,  nor  any  lien,  privilege  or  claim  upon 
the  vessel,  pr  her  appurtenances. 

,That  at  the  tijuie  the  intervenant  took  possession  of  the 
^-vessel,  the  voyage  of  the  vessel  from  Bahia  to  Montreal 
had  not  been  completed,  nor  had  the  cargo  been  distri- 
buted or  delivered,  nor  had  the  freight  payable  under  the^ 
i^rms  of  the  charter-party  and  agreement  by  the  garni* 
shees,  the  Canada  Sugar  Refining  Gompany",  been  earnedl, 
and  that  the  intervening  party,  in  taking  possession  of 
the  vessel  and  cargo,  acquired  the  ownership  of  thefreight' 
to  be  earned  by  the  vessel  on  said  voyage,  and  the  right 
io  collect,  hold  and  retain  the  same  on  account  of  his- 
mortgage.  "^  \  •  .  •■ 

,  The  intervenant  prayed  that  his  moyew*  of  intervention 
might  be  declared  well  founded,  and  that  it  be  further 
declared  that  he,  had  at  the  time'  of  the  institution  of  this 
^  action,  a  good  and  valid  mortga;ge  on  the  Vessel  for  the 
sum  of  <£3,206.18s.  and  interest,  and  that  he  wtfls  entitled 
to  receive  and  collect  the  freight  on  account  of  said  mort- 
gage, and  that  he  l^ad  duly  taken  possession  of  the  vessel, 
and  that  the  garnishees  might  be  ordered  to  p^y  over  to 
him  the  amount  in  their  hands. 

To  these  moffms  the  pliaintifis  answered :    . 

That  they  deny  that  the  intervenant  ever  had  any  valid 
mortgage  upon  the  "  STaggie  Dart."  ] 

That  at  the  time  sUfe  arrived  in  Halifax,  the  voyage  under 

'the  charter-party  terminated  and  ended;  and  the  cargo 

was  deliverable  and  freight  therefor  payable  and  exigible 

in  Halifax,  and  delivery  "was  accepted  by  the  consignees, 

and  a  new  agreement  dhtdred  into.  >  \ 

That  with  respect  to  the  amount' dtie  at  j  Halifax  for  the 

freight  of  the  cargo  frolifa  Bahia  to  Halifax,  Jthe  intervenant 

jEiould  not  have  any  right  or  title  tiiereto,  iiiasniuch  as  the 

'same  was  earned  und  due  ]ipng  before  s^id  intervenant 

^f  ,^took  6t  pretended  ^o  take  x)d8session,  and  that  the  freight 

'  j^earned  by  the  "  Maggie  ,P%rt "  on  the  voyaWe  from'Bahia 

to  Halifax  was- |3,1S8.4I.;  and,  the  amonnt-eatngd  frea^ 
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Halifax  to  Montreal  was  $1,664.66,  and  that  the  freight 

so  due  upon  the  voyage  of  the  "  Maggie  Dart "  from  fiahia 

to  Halifax  was  the  isole  property  of  defendants,  and  that 

"part  had  a  right  to  transfer  and  assign  t|pi|pie,  and  did 

'^i|i  fact  assign  and  transfer  the  ^ame  to  the^plaihtiffs. 

*     Alid  plaintiffs  further  said:  that- they  deny  the  said 

inte^venant  took  poss||8ion  of  said  vessel  *'  Maggie  Dart " 

lott"th#  27th  of  May,  lisT.yO^hat  defendant  Dart  surreii- 

J'deited  possession  on  that  <day.  " 

' ,  And  they  further  said  that  the  whole  of -the  .$2,50*0  was 

'  for  necessary  disbursements,  and  not  for  any  antecedent 
:  indebtedness.  And  that  the  $2,000  paid  at  Halifax  was 
paid  for  a  previous  indebtedness  for  supplies  and  outfit 
furnished  by  plaintiffs  to  complete  the  hull  and  rigging 
of  the  "  Maggie  Dart  "  wlien  built,  and  incurred  by  Dart 
long  previous  to  intervenant  obtaining  a  mortgage  on  thB 
vessel,  aij^d  that  it  was  specially  agreed  by  and  between 
plaintiffs  .knd  Dart  that  such  sum  waS'  paid  and  should  be 
imputed  on  account  of  the  disbursements  made  during 
the  months  of  April  and  May,  1887,  by  plaintiffs  for  the 
"  Maggie  Dart."  That  Dart  had  full  authority  to  make 
said  draft  and  to  assign  said  freight,  and  the  same  con- 
stitutes a  valid  assignment  of  said  freight. 

The  inter veinant  ans:wered  to  this  contestation  that  if 
the  sum  of  $2,000  was  not  paid  upon  a  draft  by  Robert 
Dart  upon  the  agent  in  their  favor,  it  was  nevertheless 
rrfeeived  by  the  plaintiffs,  either  directly  fron^  the  said 
agent, or  thf^ugh  the  hands  pf  Dart,  and  was  on  account 
of  the  freight  earned  by  the  voyage,  and  was  paid  on  ac- 
jcount  of  the  disbursements  and  advances  made  for  the 
vessel  at  Halifax,  and  was  more  than  sufficient  to  cover 
the  ^me,  and  Dart  had  no  power  or  right  to  pay  the  B&ta&f 
on  account  of  his  own  indebtedness. 
.  The  following  is  the  judgn^ent  of  the  Court. : — 

■  ■":;    'VLaG(({tir,'etc.....       '^"  ■■.    i. , '.-■fc;    , ".,■;■/'■ 
-     "  Adjugeant;  d'aboxH,  star  la  'demande  principale ; 

"  Attendti  que  lei^  dem'andeurs  r6clament  des  d§fendeurs, 
propri£taires  dela  barque  '' Maggie  Part,"  la  somme  de 
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vaissfeau,  tel  que  reconnu  par  l'6crit  produit  en  cette  cause 
date  A  Halifax  le  21  avril  1885.  et  ont  fait  saisir  par  vbie 
de  saisie-arrfit  avant  jttgemeut  entre  les  mains  dela  com- 
pagniedite  "The  Sugar' Refining  Company,"  le  montant 
du  aux  d^fendeurs  pour  le  fre^ui  etait  consigne  a  la  dife 
oompagnie ;  #  [ 

"  Attendu  que  Tun  des  dfifendeurs,  John  Parker,  a  plaide 
que  la  somme  r6clam6e  n'est  pas  due  pour  Avances  oi 
d6bours68  nficessaires  faits  dans  I'intfirfit  ou  pour  la  con- 
servation du  dit  vaisseau,  mais  que  cette  somme  repr6- 
sente  la  dette  personnelle  de  I'autre  d^fendeur,  Robert 
Dart ;  que  les  seules  avances  n^cessaires  faites  au  dit  vais- 
seau s'61evaient  a  I'epoque  du  21  avril  1885,  k  la  somme 
de  $1,804.71,  dont  les  demandeurs  ont  6t6  payes  par  une 
traite  B^T  la  tiers-saisie,  et  hoiior6e  par  elle  ;  qiie  la  somme 
■  mentionnfie  dans  I'ficrit  du  21  avril  1885,  savoir,  une  traite 
tir6e  sur  la  tiers-saisie,  reprfisente  un  montant  de  fret  non 
encore  gagne?  c'est-a-dire  le  montant  qui  devait  dtre  pay6 
pour  le  transport  de  la  cargaison  consignee  a  la  tiers-saisie 
depuis  Halifax  a;]^^r6al ;  que  1«  d6fendeur,  Robert  Dart, 
§tait  sans  droit  a  f^sporter  la  valeur  du  fret  ainsi  non  ■ 
g^ne  ni  d^,  en  p^iement  de  sa  dette  personnfelle ;  que 
longtemps  avant  rinstitution  de  la  pr^sente  action,  le 
nomme  John  Black,  de  la  ville  de  Glasgow,  en  Ecossg,  avait 
pris  sur  la  dite  barque  "Maggie  Dart,"  une  hypoth^que  , 
au  montant  de  .£8,278  stg.  pour  avances  nficessaires  faites 
au  dit  vaisseau ;  que  le  27  mai  1885,  le  montant  de  cette 
hypotheque  n'etaijt  pte  pay6e,  le  dit  John  Blacl^  a  pri^, 
en  la  ville  de  Montreal,  possession  du  dit  vaisseau  ainsi 
que  de  la  cargaison  qu'il  portait;  qu'a  l'6poque  de  cette' 
prise  de  possession,  le  fret  du  par  la  tiers-saisie  n'6tait  pas 
encore  exigible,  et  qu'en  vertu  de  I'hypotheque  en  ques- 
tion, I'intervenant  a  seul  le  droit  d'en  r6clamer  le  mon- 
tant; qu'il  appert  par  la  declaration  de  la  tiers-saisie 
qu'elle  a  en  sa  possession  Ja  somme  de  $2,803.40,  etant  la 
balance  due  sur  le  dit  fret,  laquelle  somme  appartient, 
par  privilege,  au  dit  intervenant,  et  doit  6tre  pay6e  en 
extinction  de  son  hypotheque  de  pr6ference  k  la  cr6ance 
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de  I'autre  dfifendeur^e  nomm6  R.  Dart,  et,n^po88 indent 
augun  lien  iii.hyp(^hd<ine  sur  le  dit  v^aisseau  ;  I 

"  Attendu  que  jes  demkndeurs  ont  r6pliqu6  que  le  inon- 
tant  reclame  est  pour /avances  n^cessaires  faites  au  dit 
vaisseau  durantsiMfWnp  voyage,  et  non  pour  une  dette 
antfirieur^^et-pi^onnelle  au  d6fendeur  Dart ;  qu'il  a  6t6 
^entendft  entree  «6fendeur  Dart  et  les  demandeiirs  que  la 
somme  de  $2,000  re9ue  de  la  tiers-saisie  leur  6tait  pay^e 
l»)n  en  d^duetion  de  ces  avances,  mais  bien  en  d§duction 
di3  la  dette^ypersonnelje  qu'ils  avaient  contre  le  dit  .dfefen- 
;   deurj)art,et  pour  laquelle  ils  n'ont  aucune  hypotheque 
eur  le  dit  vaisselb  ;  <Jue  la  dite  barque  est  afriv6e  dans  le 
port  d'Halifax  le  18  avril  1885,  portant  une  cargaisbn  de 
.  .^  Sucre  qu'elle  avait  pris  a  Bahia,  au  Brfisil-en' destination 
du  dit  port  d'Halifax,  ou  la  dite  cargaigon  dtfvait  61re 
^   livr6e  ;  q^e  la  tiers-saisie  a  accept6  k  livraison  de  la  dite 
^lYgaison  par  son  agent  dument  autolis^,  le  nomme  Ik%h 
Ma«^nzie,  a  Halifax ;  qu'il  6tait  alora4u  pour  fret  con- 
8i^6  par  la  dite  barque,  depuis  le  port  de  ^ahia,  a  Halifax, 
"***'^^™®  ^^  #3,t88.41  ;  ^ue,  le  21  avril,  le  d6fendeur 
Dart  rest  engage  de  cont  inner  json  voyage  .du  port  d'Ha-* 
lifax  a  M|totr6al  et  de  livrer,  a  ce  dernier  port,  la  dite  car- 
gaison  k  la  dite  tiers-saisie,  pour  le  prix  de $1,663.66;  que. 
le  d6fendftur. Parker  est  sans  droit  a  faire  valoir'laj^la- 
mation  d^l'interve'nant,  attendu  qu'il  est  personnatt^yat 
d6)?iteur, scom||e  propri^taire  de  la  dite  barque^^^a 
soiime  due  atS  demanieurs  et  r6clam6e  par  la  presente 
action^  qn'au  reste  la  transaction  intervenue  entre  les  de.. 
#  mandeurs  et  le  46i|»ideur  Dart  a  eu  lieu  k  la  connais8»nc« 
et  avec  I'aRitorisation  du  (defendeur  Parker  ;       "1^^ 

"  Oonsid6rant  ^'il  est^rouv6  que  le  18  avril"  1885,  date 
de  rarriv6e  de  1ft* dite  barque  "Maggie  Bart,"  au  port 
d'Halifax,  rl  6tait  du  |i^r  la  tiers-saisie,  comme  consigna- 
taire  de  la  cargaison  de  la  dit^  barque,  aux  d6ferideurs, 
une  somme  de  |^,'768.41  pour  transport  de  la  dite  car- 
gaison  depuis  le  port  de  Bahia,  au  Br^sil,  au  dit  lieu  d'Ha- 
lifax ;  que  le  voyage  de  la  dite  barque  Mait  alors  tertnine^ 
•  "  Gonsid^rant  que,  le  21  avril,  il  est  intervenu  un  nou- 
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le  nomm6  Mackenzie,  par  leqael  les  dgfendcJunr  gd  sdnt^ 
obliges  de  transporter  depii^s  Halifax  ^.Montr^I,  la  dite 
cargaison  pour  le  prix^et  somtne  de  ll.dG^^G 

"  Gonsiderant  qu'avant;  le  dSpart  de  la/dite  barque 
"  Maggie  Dart,"  du  port  d'^alifax  et  a^nt  qu'lucune 
partie  du  fret  du  par  la  tiers-saisie.  pour  trahspQ^t  de  la 
cargaison  d^  ce  dernier  port  k  Monti'6al,  fnt  gagne  et 
"exigible,  les^^fendeurs  ont re^u dfe  la  ^rs-sajsie,  au  moyen 
d'une  traite  tiffie  sur  elle  en  aceoi^ipte  du  fret  d6  poitr 
transport  de  la  cargaison  depuis  leyort  de  Bahia  4  Halifax, 
^la  somme  de  |2,d00 ; 

"Gonsid^rii^  qu'il  est  admia4>ar  le  demandeur  Robert 
Pickfor^  et  par  so^  coinmis,'  Wnommd  Heenioi,  qi;ie  cette 
somme  a  et6  pay^e  en  dMuiction  d'une  cr6ance  que  les 
demandeurs  avaieut  contra  le  d6fendeur  Dart  personnel- 
lement  pour,  avances  faites  a  cejderni^r  longtemps  avdnt 
I'arriy^e  de  la  dite  barque  dans  le  poit  d'£[ali|^x  etpour 
l^quelles  les  dits  deinandeurs  n'avaKnt  aucune  hj|||po- 
theque  sur  la  ^H^  Mrque,  ainsi  qWil  radmet  lui-m6me, 
dans  son  t^inoign^e  ;  *  :       ^ 

".Gonsiderant  gue  les  deniandenrs  n'oiit.pas  prouv^  le« 
alldgu6s  essentLeds  de  leur  di^laration  et  qu^  le  dSfendeur 
a  prouve  ceux^e  sad§fense;|  "^i.  \ 

"  A.ttendiyH^'^^  cours  du  procds  le  nommS  John  Black 
s'est  port6  partie  intervenaQte  et  a  demand^  que  le  mon-^ 
tant  du  £^  du  par  la  ti'ersWisie  et  actu^Uement  entre 
ses  maiiM,  lui  soit  pay6e  par  mrSfdreixce  aj^  ,:cr6'ance  des 
demandeurs,  attendu  qu'il  pcissede  iine\hypotheque  sur 
la  ditW^barque  "  Maggie  Darti"  pour  a^«nceEf  n^cessaires 
faites  lu  dit  iraisseau  ant6rienrement  a  ta  cr^ance  des  dits 
demanldeurs,  et  alt&gue  en  substance,  les  faits  Sn6nces 
dansll  defense  du  dit  lohn  Parker  a  I'actioQ  des  demilh 
deurs; 

"  Attendu  que  la  contestation  sur  la  dite  intervention  )est 
ia  m^me  que  celle  qui  a  etS  engag6e  sur  Taction,  savoiir, 
que  ri4tervenai^t  ne  possede  aucune  hypdthdque  sur  la 
^dite  ba:^ue,  ni  aucune  cr^ance  pr6f§rable%  ce^&  desdig- 
manoei 
"  Yn  lift  f onHflntftniftnt  den  partieB  que  1ft  prfflVie  Boit*d^ 
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^  clarfo  commune  et  l^inscription  tant  eur  Taotion  princa- 
j^ale  qu6  8ur  rintervent*n  ;- 

W  *;  Cousrd6ranf  qtie  Tintervenant  a  prQuv6  les  all6gu68 
de  son  interventioiiJet  ses  moyens  d'iniervention  ;  qu'il 
?8t  en  droit  pour  les  (iausee  ci-^essus  6nonc6e8,  d'etre  pay6 
de  sa  cr6*uce  snr  le  prix  du  fi-et  consigng  k  la  tiers-saisie 
par  pr6ference»aux"  dem^udeurs  qui  ne  sont  que  les 
cr^anciers  personnels  du  defendeur  Dart  et  jie  posdedlnt 

^^ucune    hypotheque    uj    aucun    privilege    sur    la    dite 

.^barque.;  ^  -^^l^ M-iS:   ^  ^  ■    -\  ■'    ■      -■.-  '■'■        - ' -^: 

'.•  Considerant  que  les  dematideurs  n'ont  pas  prouvl^les 
all6gu68  de  leur  ooiitestation  ; 

"Maintient  rintervention  et  les  moyens  d'interventioi^; 
du  dit  John  Black,  re;ivoie  Taction  des  demandeurs  et  la  " 
sai8ie^pratiqu6e,en(^tte  cause,  ordonne  Ala  tiers-saisie 
"  The  Canada  Sugar  Kefining  Qompany,"  de  payer  d  I'in^' 
teia-'euant  Sur  et  en  deduction  de  sa  cr6ance  de  ^8»2t8 ' 
sterling  corame  susdit,  et  de  son  hypotheque  sur  la- dite 
barque  "  Maggie  Dart,"  la  somme  de  $2,803.40,  avec  d6- 
peus  contre  les  demandeurs  tant  sur  Taction  principale  que 
sur  ,1%  contestation  de  Tiutervention  du  dit  John  Black, 
distraits,  etc.'*^  '     .         t         ..     ^ 

^^^        ''  Intervention  maintained. 

Abbott,  Tail,  Abbotts  Sf'Campbetl,  dttprneys  for  defendant 
Parker  and  intervenant.       >^^  • 

»?^i       (J.  kO  \-^    ■;  -'-r    :■■  YJ-^-  ' 
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water  course  or  '  French 
jirjioM^  can^fmg  off  tlio  water  f^om  tlie 
piafntiff,  oWner  of  the  lower  land,  com- 
plained that  th0|ibnHtruetion  of  the  wtfter  uour^'o  was  Huch'that  the 
water  QBcapidd  tf^refrom  and  iwfiatrate^  tl)e  foundation  wall  of  hiu 
''hooae;,:   "^'l^'    .  '    ■■■'^'  '.'  ;.     ^  ■  ■ 

V«  Hblu  :— That  tl^e  Mwrietor  of  the  ^liglier  land  has  a  right  to  make  any 
modification  i^^^  fl^  of  water  which  la  neceoaary  to  the  full  en- 
joymetti  pf  hiHj|m|ieiw,  ao  long  as  hp  doea  not  increaHe  the  quantify" 
of  wateifwjiiichwpficr  naturally  flow° from  his  land  u|)on  the  lower 
land ;  aM  thbtiw|m0  evidence  in  this  case  did  not  etitablish  that 
the  natural  iHow  U^imnereaHed,  the  construction  of  the  French  drain 
was  not  an.^agi^aKlpiQn  of  the  servitude  within  the.  meaning  of 
art.801,C.  CV 

»  4  ^^ 


,.,Thc  adiioii;  wasjBfitight  ip  compel  the  female  defendant  / 
10  cease  to  use  a  ceTtain  water  course. or  French  drain 

'which  exists  on  her  ppropertjr,  which  immediately  adjoins 
that  of  th^  pl^inti^,  and  to  cause  the  same  to  be  so  altered 
as  to  «cea»q^to  bj^te  source  of  danger  and  damage  to  thtf' 
plaintiff 's  house  i^d^  property,  and  that  in  default  of  her 
so  doing,  |t(rithi'ik  U'-  tinie  to  be  fixed  by  the  .Court,  the 
piainiiff  plo;dtid  betiuthomed  and  empowered  to  adopt 
such  mea6ures  as  -will  effectually  prevent  said   water 

,  couri^  or  Frelich  drain-^)^tinuing  to  injure  and  damage 
his  house  and  proDertt,  andtftlso  to  recover  $lO,0(iL'^!^fci 
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lurse  or  French  drain  collfet-ts  and 
fer  shed  frpin  the  yards  and  roofs  not  \^ 
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on  the  slope  of,  the  mountain,  and 
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dations  of  the  dwelling  house  which  plaintiff  commenced 
building  in  the  spring  of  last  year,  and  penetrates  his 
walls  and  foundations  and  flows  into  the  base,ment  of  the 
house,  thereby  seriojwly  damaging  the  same. 

The  pretension^  the  defendant,  as  set  out  in  her  plea, 
is,  that  the  draift  in  question  was  constructed -for  the  pur' 
pose  of  prt)te(!ting  her  own  property,  and  that  of  her  ad- 
joining proprietors,  "from  the  usual  and  natural  flow  of 
I' the  surface  water  from  the  properties  above  them,  as 
"  well  as  from  the  wafer  of  springs  and  natural  water 
"  courses  upon  the  slope  of  the  hill,  on  which  the  said 
"  houses,  including  the  plaintiff 's  house,  are  built,"  and 
that  no  part  of  the  water  passing  through  said  drain  "  es- 
*'  caped  from  said  drain  or  reached  or  came  near  the  walls 
"or  foundatiois  of  plaintiff 's  house,. or  occasioned  him 
"any  damage  whatever."    That  the  foundations  of  plain- 
tiff |s  hpuBB  are  Tour  feet  lower  than  the  bottom  of  the 
drain  and  the  foundation  of  defendant's  house,  an^  that 
'I  if  water  finds  it»  way  to  the  walls  and  foundations  of 
r  plaintiff's  house  it  does  not  come  from  the  defendjint's 
j' drain,  but  from  the  rocks  and  soil  below  defendant's 
'  drain  and  foundation  and  from  the  natural  flow  of  the 
"  water,  against  which  the  plaintiff"  is  bound  to  protect 
"himsdf"  ' 

By  reference  to  the  plan  of  record  it  appears  that  the 
drain,  after  passing  through  The  yards  of  the  three  pro- 
perties above  the  defendant's  property  and  of  the  lattet 
property,  turns  by  a  curve  into  the  lane  owned  by  the 
defendant,  and  which  is  situate  between  the  defendant's 

^plaintiff's  houses,  and  then  continues  diagonally  to 
street,  where  it  is  connected  with  the  city  drain. 

^  |8Ult  is  that  in  its  descent  to  Peel  street  its  direction 
treiids  tO)5ar4s  the  pjaintiff-'fi^houise.  The  plan  also  shows, 
th<it  i^  ettph  of^h%JouijJ^rds,,  trough  which  the  drain 
passes  there  isili^openingf  or  trap,  through  which  the 
surface  water  of  ;«ach  yard  igtcoriducted  into  the  French  • 
draiijf^aiidtha^^dm'a  certain  point  in  t^e  lane  a  tile  dr|iin 
is  laid  at  the  bpttoUjj^BMFl^rh  Irnin,  into  which  txk- 
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It  was  Hubmittcd  by  tho  pbintifT  that  the  evidence  cb- 
tablishod  tRe  following  fiictn^ii*-  * 

Firstly,  that  the  Frtmch  drain  is  not  a  retentive  one, 
but  is  constru^h'd  ol'looHe  wtones,  placed  on  the  rock  and 
covered  with  straw  and  oart^,  and  that  water  can  fVeely 
enter  into  and  esiape  therefroin,  and  that  such  escape  of 
wat»r  is  especially  liable  to  oci-ur  at  the  curve  shown  on 
yie$1an.  Secondlly,  that  the -rock  in  the  locality"  is  full 
ofiissttres,  so  that  I  any  water  escaping;  frpm  the  French" 
drain  can  be  easily  convoyed  by  means  of  stich  fissuriss'lo 
the  walls  and  bLement  of  plaintiff's  house.  Thirdly, 
that  the  ellect  of  the  construction  of  the  French  ^rain, 
with  its  four  traps  or  openings  in  the  yards  it  trarerses, 
is  to  <!otlect  and  concentrate  therein'  all  the  surface  water 
of  a  large  quantity -of  land  (estimated  in' the  judgment  at 

S&i  least  «),400  superQcial  feet)  including  -therein  all  slops 
and  dirty  water  which  may  be  thro jvn -into'  said  yards,  > 
and^also  ftie  y^ater  falliiig  from  the  dutbuildings  adjoin- 
ing the  dwelling  houses  on  the  said  four  properties,  and 
discharge  the  same  through  the  sfeiih  drain  and  its  various' 

Srfponings  by  way  of  said  lane:  l^'ottcthly,  that  all  stich  sur-   • 
lace  and  other:- water  coul'd  iiav».been  drained  off  by  a  - 
<lose  Qr  tile  drain  %roughTeach  'dp  the  s^ajdrtour  pro- 
perties to  the.eorpofttibiijdraih  on  P^l  street? and  thai" 
had^that  »plan  been  adopted   none  of  such' wker  could 
have  possibly  entered  th^  plaintiff 's  house.     Fifthly,^  lh^t„ 
water  pours^continuously  through  ihe  wall  of-plaitftilf'iiu'- 
house  from  the  lane,  principally,  tit  the  points  ^Kown  by-  " 
the  four  arrow  heads  on  the  plaiJ,  and  that   the  worst 

"^ow  is^t  the  point  yrhere  the  Freiich  drain  is  nearest  to  " 
said  house,  and  thatiho  f(ow  of  sjuch  water  /was  ut  oiie  . 
timcag  ^reat  as  a  galli^n  and  a  half  a,  minut^^.  Sixthly,  that' 
the  water  thus  pouring  into  the  basement  of  ^lalntiflF's 
house  is  impreg»ate4i  yvith  sewage  aivdha^  greatly  de 
ai^^  the(  p^aiutif  8  building,  ^and  that  such  dai 
continuous ;  and,  lastly,  that  bfey^oud  dgilbi  thii^ 
comes  froliti  the  Frenqh  drain.'      j    "''"S         J 
Fbi:  th(^  defendant  .it  "was  subiiitted  that  it  .wasVlear 

Jron^thft  ftvit^ftncft  thftt' ptiintiff 'ri  foiindationH  am. 
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deeber  thjan  is  usual, 'being  cut  t^ree.f.^et  into  the  rock, 

;:.an<l  fromithiM  cuuse,  and  i\w  natural  steep  incline  of  Peel 
itr^t,  ar^throo  to  five  fiM^t  bulow  defcndau^'s  foundation, 
and  aboujt  three  Kot  below  thelcvel  of  the  French  drain 

.^coniplainM  of.  .^Iso,  that  there  is  a  steep  slope  along 
Vm\  str^t  to  Shorbroofee  on  the  .^e  of  the  mountain, 
and.  also  from  the  rear,  of  the  aiH^.uit  lots  to  Peel  street, . 
Jh(^  formdrsrope  being  the  greater. /» Also,  that  the  whole 
fo^ndaUpn  .in::^hat  slope  is  rocky  and  in  liters  throug|i 
which  llj)w,  large  quantities  of  water,  causing  a  great  deal 
ofjtrouble  tfrall  who  have  built  on  the  slope.  Defendant's 

"  <i4'n  Was  At  a  distance  of  from,  four  to  eight  feet  from 
pliintift''8  gable  wall.^    Kven  if  it  be  considered  proved 

•■•  thiit  th«j>flowof  water  in  plaintiff's  property  is  greater 
th^n  it  woujd  bt?  had  the  French  drain  not  been  nAde, 
that  alone  is  not  suiliiieut  ground  for  ordering  the  removal 
the  drain.  There  can  be  no  qtis'stii^  that  the  proprietor  r 


WiaebMft 


ii«>>st]^  thai 
to  tfl^  his 


of  the  upper  land  has  the  right  to  oi^  his  property  a6  he 
pleases,  and  er^/t  suih  buildings  and  ac^gj^ies  thereon 


he  $ees  fit,  provided  he  ^es  not  incre<|P9^  neighbor's 
s^rvitwde.iiSome  portion  of  the  building  miy  tend  to  in 
rease  thei^^  servitude,  but  this  tendency  may  be  ftountei"- 
f||cted  by  others.  The  proprietor  of  the  sei^ient  land  can- 
lot  aisk  to  have  the  ty-mer  removed,  while  he  enjoys  the 
ienefit.of  the  latter,  unless  jthe  effect  of  the  whole  com^ 
l)inod  is  tp  increase  his  servitude.  Admitting,  fo»  the 
/sake  of  argument,  that  the  French,  drain  brings .  water  to 
^pldintifF's  property  which  would  J^M|Lse  not  reach  it, 
this  proof  is  also  of  record,  viz. :  thMfij^rain  takes  only 
the  .water  from  the  four  yards.  That  the  water  falling  Ofl 
the  fotir  houses  and  sheds,  a  great  portion  of  which, 
owing  t6  the  slope  of  the  land,  would  reach  plaintiff's 
poperty,  is  all  carried  away  through  the  houses  by  drains. 
The  buildings,  therefore,  have  been  of  great  benefit  to 
plaintiff 's  land,  in  relieving  it  frorn  w<rter  corain^^m 
the  ground  on  which  the  houses  and  sheds  are  ^^It,  and 
if  he  gets  a  little  more  from  the  yards  he  still  is  wfthout 
i^a6on  to  complain.  The  proof  is  to  the  effect  {h«t  on  the 
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ittiMt'Mxm,h^  iliiy  ema>-n«  ('  iiiudo  on  Iuh  hohalF,  iw  HiH  wit- 
nMntes  (ipbali  oiiljr  W  the  MuppoNcd  udtfotM  of  thu  drain, 
and  do  hot  in  inyMAy  take  into  at^count  tho  etf'eotd  of  all 
tbe-conhtmotiojiw^on  the  property  »f  doftMidant  and  th«» 
adjoining  p4'<^erti«!H.  *      . 

Th^i  jjiidgmwnt  of  the  Coart  wam  m  follow 

At4;^mdn  cjiio  To  d«mande«r  ost  propri6taiYp  d'un  lot 
d#  jenvi  cohtiu  et  d^nigne  sur  les  pia)M  et  livre  de  renvoi 
offimtilR  dn  qaartior  Ht^^ntoino  duns  fa  cite  de  Mont r^l, 
parole  lot  No.  17t2,  qxii  est  born6  du  <^^  iTord-ouest,  par 
un  lot  deterro  appartenant  k  la  d6fonjlor«'88e,  <;onnu  ot  d«V 
signf;  aux  dits  plan  et  livre  dc  renvoi  otRdels,  <<omm<>  fai- 
liant  partiedu  lot  No.  1771  r  t^  ^^    ^ 

'•  Atteudu  qu'il  est  admis.rpar  le  plaidoyer  dB^la  d^ifen- 

divresse  et  <|U'il  e(>t  proiuV;  que  la  dite  d^fenderesse  et  J. 

)U.  Wilson,  J.C  Lonsd^nTT!.  1 .  Shaw,  ees  trois  dernier« 

propridtaires  de  tarrvJ^f^  situSs  au  nori|bue8t  du  dit  ter^ 

rain  de  la  d^fenderesse  dan8.1>ordrc  ('i-^B|us  mentionn^, 

out  coustruits  sur   leirr  terrifiii  respeet^i^i  arri^lt)  de 

leur  maisou,  dans  la  coat,  un  6gout  appele^jkit  fran9kiR, 

,  lequel  est  form^  de  cailloux  libres  pos^s  siprre^oc.^t  cou- 

vert»  4^  terre,  aveq  i}ne  otll^ertare  dans  chacuue  (MJfpours 

,;_4e8  dit<!^  propri^s  pour  recei-oir  Teau  du  ciel  .vi'uailt  d^s 

JtB,«it  di|  la  dite  cour  et  la  conduire  jusqu'^  aue  ruelle 

saut  partie  du  lot  No.  1.771  qui  se  trouv^  entre  la  mai*- 
soD  de  la  d^jfeudei^esst^  et  la'propriSte  c^u^dema^dedr, 

uel  ,6goia|^.  arrive  a  la  ^Hie  i^uelle^,  touru«  vers  le  nord- 

[  et  AeopStinue  '^aus  la  dite  ruelle.  jusqu'A  la  rue  Peel  a 
un^il^litaucQ  d'eil^ou  ^uii  pie'ds' du  mur  nord-ouest  oe 
nlnaiiA)!  dn  demau^^t  a  I'a  proTondeur  d'icelle,  et  se  rapV 
pjnehaat  de  la  dite  maison  eu  gagnant  vers  la  r^e  Peel 
dpse  lroava.nt ^  jindi-distance  de  quatre  pieds  environ  du 
ciit  mur  nof^-ouest  de  la  dite  maison  du  demanded' au 
front  d'icelle  sur  la  rue  Peel ;     • 

^'  Attendn  que  les  propfi6^s  susdites  sont  coustrujtes 
sur  la'^^Cnclivit^^de  la  tnontagne,  en  la  cit6  de  Montr£a}^  et 
qu'il  y  a  uQe  declivity  considerable  A  partir  de  la  propridt^ 

de  G.  T.  Shaw  qui  se  trouveau  nord-ouest  de6  autres^  pi^ 
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pri^'t^H  ri-duHHUH  in<iitioiin6«>H  i^  la  propria<i  da  doman- 
d«ur,  qu'il   y  a  luinHi  niie  ddclivit^!  <-on8id{«rabl()  et  uiie» 
diff^rimce  d«'  niveau  de  qu«>lqa4>8  piedH  «iitro  la  proton- 
dour  d«'B  dit(>H  jiropriitC-M  au  Hud-oueat  et  lour  front  au 
nord-cHt ; 

,  "  At  ttMidu  qutt  1«  deinandeur  par  son  tctlon  alldgiifl  qn« 
par  Kl  (;on8tru<;tioi}  d^  <«t  %out,  I'eau  venant  des  ditei 
propri4it68  j^Hlo  la'nipntagne  hh  trouvu  condons^o  dana  le 
dit  6gout  qui  est  iuHullisan^  pour  la  retenir  et  quWle  b'«i 
6<;happe,  «it  eoulr  sur  le  mur  nord-oueHl  de  la  pro^ri6t6  du 
denmudeur,  que  ce  dernii>r  a  commence  »  bAtir  dauH  1«*-- 
IpnteuipH  de  Panu{^!e  iSHO,  quelle  traverse  le  dit  mur, 
sV'tend  dans  le  I'ess-de-i^hauHHe  de  la  dite^iAtisse  cauMiit 
deN  dominageH  considerahleH  a  la  dite  propriety,  et  couelut 
a  re  que  la  dite  dffl'endereHse  noit  coudamnee  A  lui  payer 
$10,000  do  dommages  et  a  discontinuer  I'usage  du  dit 
6gout ; 

.^^Sttendu  que  la  dfifenderesse  a  d'abord  plaids  k  cette 
action  par  une  defense  en  fait,  et  que  par  uu  autre  plai- 
doyer  elle  allegue qu'il  est  vrai  qu'un6gout  a6t6  construit  1 
A  travers  laprbfoi^deur  d6  son  immeubleetdes  immeubles 
des  proprifetaires  voisins,  dans  le  but  de  prot6g*r  leurs 
propriet68  respectives  de  lecoulement  natural  et  ordinaire 
des  eaux  pluviales  des  dites  propriety,  ainsi^que  des  eaux 
naturelles  provenant  des  sources  suf  le  versaht  de  la  mon- 
tagne  ou  les  diteamaisons,  y  comprise  cello  du  demandeur,   ' 
tfont  Qonstruites,  le  dit  egwt  6tant  ausiii  prplongfi  de  la 
prolondeur  de  la  propriet#i|jyi  d^Ajndercsse  jusqu'A  la 
rue  Peel  le  long  du  w»'*^j|ftpr<«»"»'  bfttisse,  et  4  une 
distance  de  hait  ou  neut^PSft  du  mur  de  fondation  de 
la  batisse  du  demandeur,  les  maisons  du  demandeur  et 
de  la  det'enderesse  6tant  s6par6e8  par  une  ruelle  de  cette 
largeur  ;  qu'il  est  faux  qu'aucuner portion  de  I'eau  passant 
a  travers  le  dit  6gout  soit  eau  de  surfece  ou  soit  eau  occa- 
8ionu6o  par  la  position  du  terrain,  s'^chappe  du  dit  dgout 
etatteigne  le  mur  de  fondation  de  la  maison  du  deman- 
deur ou  lui'Canse.aucun  dommage ;  que  par  la  d^livit^ 
u'ati^f  elle  du  terrai^  les  fondations  de  la  maison  du  de- 
mandeur sont  quatre  pieds  plus  bas  que  la  partie  inf!§- 
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ri<mrt>  Uu  (lit  ugout,  «t  qu»  leu  tbiidiiiiaiiiN  <it>  la  miiiNon  de 
la  (l^r(>n(lHruMMi>,  »»t  qim  Hi  iVau  «o  nmd  aux  fotidatiojiH  do 
la  inaiMon  diHl«>miuut(uir«^ll»  lie  provh^nt  paiiditdit  %out, 
raaiM  du  ro«i  »•»  da  no!  on  d(>NMOUN  do  lYtgoui  do  la  <l^'IViid«'-^ 
roHBo,  «t  d«»  lV'«'OUloun'iit  iwturol  do   I'oau.  lontro  loqirff   | 
64!ouloinont  lo  domwndour   oHf   tonu  do  ho  prot/'gor   lu\    i 
mArao  ;  quo  Iw  dumutidojir  auniit  dfi  coiiHtruiro  un  ('^owt^U^  \ 
la  protbiideur  d«  hoii  imm»uhlo,  commo  I'a  fait  lad6t'ondo*  w 

afiiiBe,  <»  qui  C'tait  n^oesHairo  pour  protC*j(t»r  Ha  propri6t6  ;  uf 
•'  OotiBidC;rant  qu'il  oHt  prouv^-  quo  lo  torraiii  Hur  loqiiW* 
«»8yt!on8truite  la  uiaigou  do  la  (lut'undorcHao,  avec  lei*  troia  ^- 
autren  maiaouH  qui  y  soiit  attoiiuiitoH  appurt^niaient  d'a* 
boTd,  loraquo  «;e§  mai«oii8  I'uront  conBtruitost  A  un  soul 
propri^tairo  ot  <jUo  c«  iorrain  a  100  pit«lH  do  ironiaur  140 
pieds'do  profondour ;  quo  lon'maisonH  HOnt  consciuitoH  A 
une  distance  do  12  piods  do  lu  rue  IVd  ot  qn'olloH  ih^i  uno 

.  profondoiir  do  .10  piods  ;  quo  lo  tpit  do  oos  maisonH'Ikrouto 
par  lo  ipiliou  ot  qu'uucnnt'  partio  do  I'eau  du  toit  ke  so 
K»P9nd  dans  la  ooiuir  ;  qu'A  la  profondour  du  dit  terrai*  se 
trpuyo  une  ruoUo  qui  a  20  piedH  do  largour,  ot  que  IVnan 
dd  cette  ru«^lle  ne  se  deverno  pas  dans  la  oour,  mais  doJ 
ce«d  on  suivunt  la  cott*  do  la  montagno  dans  la  ^irefitioi^ 
du  nord-ouest  au  sUd  oKt ;  quo  dans  la  oour  do  <;es  quatro 
maisons  il  y  a  deux  romisos  vis-^A-yis  doux  dew  ditos  mai- 
soni  ot  que  lo  torrain  ost  A'acant  vis-A-vis  des  autres  ;  que 
cette  cour,  eh  on  retrunthant  los  12  piods  on  lace  dos  mai- 
sons,  les  50  piods  do  profundeur  des  ditos  maisons  et  La 
ruelle  de  20  pieds,  m  trouve  uinsi  A  avoir  uno  C'tendue  c^ 
64  pieds  sur  100  pieds;  qu'il  u'y  a  consfiquemment  qu<' 
I'eau  qui  tombe  sur  cette  6tonduo  do  04  piods  par  100 
pieds  qui  coulo  dans  I'^gout  iranyais  jusqu'A  la  ruelle 
entre  la  maison  de  la  di&fenderosse  et  celledu  demandeur ; 
"  Atteudu  qu'il  tfoulte  de  Itf  preitve  faite  en  cette  cause 
qu'une  certaine  quantite  d'oau  venant  do  la  dito  ruelle 
traverse  le  m\ir  ^e  fondation  de  la  dite  maison  du  deman* 
deur  ^  pluaieurs  eiidroits  et  s'6coule  dans  la  maison,  sous 
le  plancher  du  rez-de-chauss^e,  en  quantit6  assoz  considfi- 
rable,  rend  cette  maison  humide  et  d6t6riore  le  mur  de 
fondation;  1 


N,, 


yr- 


BOPKRfOR  (X)URT. 

*  -      '   -  "•  '  •■  -V 

-♦•    "'3^tt<»mln  qn'il  n«t  pronvfi  qu'nn«*  piiftfo  mi  mMftM  do 

o«tU^ fiiii  provUujt  dij  (lit  6gtnU  ;.  ' 

.  ^  •'  AtU'iidn  <|u'il  I'Ht  nuM«i  .prouvd  <ju'»\  IVndroit  ojDk^ltt 
'  mninoM  <lu  (Icmiiiulfur  out  roiiHtniito,  iiur  h  V4«rsaiii'<k«1ft 
inontnjfiH'  ih  MoniKfal,  il  y  n  diuiH  l«i  r(K5  dm  liHuuroti  pat 
ou  r»«ftu  fM-happo  ••t  HV-i-oulo  m  Muivant  !«■  MtiuoHit(f>H  du\ 
roi-  noiifj  In  rou«ii(<  d.(  trrrc  qiii  hi  roiivn',  <«t  ipi'll  p<mt  ««  \ 
liriro  qu«  IVqu  (|ui  H'inlro<luil  dttiiH  lu  mttwoii  du  dwinun* 
cl«ur  m  provi«iiii»^  pnstoutede  rf!goutcoiiMtmit  par  Iad6- 
feiid»«n'H«t»,  maiN  qu«  lo  volnint)  tj«  colteVau  mi  woit  aug- 
.^'Tin«iit«  par  I't'aii  ijlii  vi«ul  d»J»  inotitagnf*  comtnn  stisdit 
eii  HUivaiit  Ic  ro«; ;  •  • 

i/^^Attuiiduqu'il  o«t  prouv<f  quo  les  ditesquatre  maiRoiui 
dont  <!t'llo  d«  lu  dC'foudcroNMfl  fait  partiu  sont  pourvuos 
d'^gbUtM  pour  luH  Ix'floiiiH  d<)in(>8ti(iu«>8,  (»t  cjuo  ces  (>gout8 ' 
ue  commuuiquolit  pas  avot; ,  1««  dit  ('gout   rran9aiH  qui  m 
trouvo  dans  la.cour,  vt  quo  les  eaux  m^ua^eres  ne  torn-    ' 
boat  paH  dunsh-  dit  egout  rran9ai«,  ct  qu'il  apport  qu«  si 
Ton  a d6«ouvert  dans  cot  ogout  de  I'ouu  sale,  il  y  a  lieu  de^  ' 
croire  que  cetto  eau  lu  proyient  quo  do  la  cour-, 

"  Attondu  qu'il  ost  prouv6quo  dans  la  ligne  nord-ouost 
do  la  propriote  Shuw,  la  doniiore  maison  en  haut,  du  cotjS 
ou  se  trouyo  oollo  do  lu  dofondorosHo,  il  y  a  t|n  ("gout  fran- 
V'uiB'couduisunt  h  la  rue  Pej'l  ot  intonu^ptant  I'oau  (jui  de8-„ 
oend  do  la  mo^tague ;  '         ^  4. 

'•  Considerant  quo  par  I'articlo  501,  0.  C,  les  Ibnds  inf'6- 
rieurs  sont  assujettis  onvers  o(>ux  qui  sont  plus  6lev68  d  . 
rocevoir  los  oaux  qui  m  d^coulent   naturelhfflKjnt  sane  "^ 
que  lu  maiu  do  I'hompio  y  ait  contribuoo,  et  lo.  propri§tairt><— 
8up6rieuV  no  pout  pion  lijiire  qui  aggrave  la  servitude  du 
ibnds  in fi§rieur;> .  v^ 

Pousid^rant  qiie  cet  article  u'intordit  pas  aw  proprife- 
du  fouds  supfrfeur  tout  cHangement  et  tbute  trans- 
lation dans  sou  heritage;  ' 
"X^ousidorant  que  suivant  une  saine  interpr^t^on  de 
la  loi^il  peut  modifier  son  exploitation,  6lever  des  eons-  ^. 
tructiotais  alors  mfemo  que  ces  trayaux  auraielit  pour  r6- 
sultat  d\ccroitre  le  vokime  des  eaux  ooulant  naturelle- 
ment  verl\lejbnd8  infferieur,  pourvu  qu'il  n'envoie  paa 
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Tieure;  , 

I " Consid6raut  qwoce  que  la  legislature  a Voulu  inter-.      « 
dire,  c'^st  la  d(>viati9n  des  -eaux  et^leur  emission  dans'le 
,  ^    londs  qui,  sans  les  trava^x  ext'cutes,  lie  Les  atiraient  jajnais 
:^'    refues;    ',■  i/:-'-y'^-::  r^i'^H-^  :  ■.■''^- •■■  '4'^'     r^\ 

\.      '      ''Gon^id^r^t-gull  ne  pMaif'paS  4^^^ 
^       canal,  Ik  maisou  du  deinandenr  ne  serai t  pas  exposee  an,      ' 
.     m«^me  inconv6nient,  vu  qu'il  oi^t  constant  qn'ane  partie 
des  eatix  de  la  8^^fece,  et  prdveimftt  du  pop  viendtait,  ^ans     '- 
.tousles  cas  heurt#  ap  mnr  de  fand^tioii  ^e  la  maison  d^ 
•      j;Jomaudeur,;et  qiiyi  y/ii  ni^mi-  raison  de  cr^re  "qtt'umij 
'„      parlie*  de.  cytte  eati  travet'S^rait >le  mur  confmp  elle  It*  tra-  '  '  - 
verse  malntenant :  i.,   ,  ^;" 

.        "  Considerant  que  par  1^ 'construction  de  sa.  tnaisori,     v 
co'mme  par  la  c6nst|uctijgij  .de-"son  ^egout;" la  defenderesse 
*  ■^,  '  n'a  pas  fait  dfev^rger  sur  fe  fonSs  .inferr0ur  du'  demandeur 
.    d'^utFes*  eau^  que  telles  qti'il  auraSt.regues-sanB  cescon-', 
.  ./^.i^tructions;  [  ■\'  --^  .     ^|  *"  '^-  '' '       '  **  '' 


tf"  €.onSSderant  .que  les  constructions  fait^9tt£iFfon|^  * 
s^perieur,ne  peuvent  avoir  poUr.efllijt  %^^^^d^^^^ 
fonds  iirferi^r  d«  toutfe  se'rvft'nd^  quanilS|y'8cou1em^       .'     ' 
des  eaui,  et  qu'il  faudrai/admettre  Cette- MJyfti-iPs^ ymi r  ■ 
raainteniV  les  pretention^  du„denian<^ur  ;  ^^^^|        >; 

"Considerant  que  la  d^fenderesse  a  le  diroit  de  jouir 
pleiijement  de.son.  immeuble, 'tout  en'faisant  l6  moins  de  ,    ;> 
dommage  possible  au  demandeur  .prOprietaire^du  fonds    "  ' 
inferieur,  et  sans  aggraver  la  servitude  que  Iwi  impose  la^K. 
loi,  aj|>-dela  de  ce  qui  est  nfeoessaire  poiir  ^  jouiss^nce     . 
pleine  eit  entiere  de  Son  immeuble  ;        '  *v   t*     '^ 

"  Consid6rant  qni^a  (^fenderesse  nV^as  0Xjg^*<iie,Je8 -. 
limites  a"  elle  irttoosfes  par  laloi  d^ils'l^jouissiiice  et  Hx^^^ 
ploitation  de  soirimmlnbie ;  /  '  •     "     ^ 

'' Gonsid^raht cependaatqu'line aut^ direction pourrait    "^ 
6tre  donnee  au  Aft  „6g^ut  de  mauiere  k  6viter  lews  incon-. 
ti^nients  et 'dommlt^^i^tttl'c^nise  au  demandeur'' ^Mis  le 
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f(£iindeur  de  son  immeuble  un  6gout  qui  receVrai^  lep'eaux  ,    ^^' 
^  ,  provejQiaut  du  dit  «gOut  d^j^.eoiistrait  sur  la  pr6pciet6  de;  ^''"^p^ij^ 
^ ;■  - ...:la:cl<64nder^88e j  ■]  Y  M:'';,:M':-Z  ":  ■■'■  '     ■^'-. .  '' -  ,■  'r  '^'-   ' >■. . ^^^'"•'^*'* 
•  -  "Consiifcrant  qne  le  demandei^r  p^r  ses  cohplusipns       :;!r^  y^ 

.     -demande  qiie  le djt  6gout  ^oit  pio4ifi6  de  maiijere  tk  ceaser       •  ;  ii^ 
" ;      d'etre  un6  source  de  dang%  et  de  ^(Whmage  poiiitla  prtj^  " 
pri6t6  du  demandeur,  et  que  ce^e  partie'  de  ses  concltiBions 
'  parajt'suffisante  poiir  autoris^r  cett^' Cour  a  det.efaiiuer  • 
.    le  mode  d '6901^1 6ment  de  I'eaii  prttrenipt  du  di^  {gout, " 
■  — r    danfi^  "I0  ACfls.  oH  le  deraandeur  ooiise^ijtiraitii  op 
'uii  *6gout   comni«A  sttsdita.^  la  prol'ondtjur  0^  sou  iwi-^c 
■ -:-->«»euble;:.  «    '    *       '^.■■'    -^'■.:     ■  .■^•^:'■ '.-'i^^ ■'.'.■  '■'".■■- 

'  .      "  A  ordonne  et  ordontte,  daifs  le  ('as  ou  U*'d,it  4e»naii- 
deur  construirait  sous  un._moi8  de'cettt?>date,  sY  lapi^lpfon:?, 
deurde'aon  iiJi^meut)lo  etanssi  pres  de  I'^goutde  ladSftin-^^  ' 
defesse  qu'il  ser^'  possiblt^,'  eu  pgard  ^  )a  position  des  ba- 
'    jtisses  du  demandeur)  un  egout  IVan9liis  ou  autre,  ,poiy:j 
\   ■    receToir  I'eau  Hproyenant  de  ^6gout  c^e;  la  d6fendere|il^,    '  , 
;       que  cettfe  derrii^redevra  dans  .les  qijinzejours^^q^^^    siii- 
^^  rrontS'avis  a  elle  donue  yar  lerdemandeur  d«  racdnsiruc"  ^^ 
,> '     tibn  du  dit  (&gonf,  detourner  leidit;  egout  f'ran9ais  de  Ja 
/ '*    di|e  jruelle  di  m&uierfe  ^  Temp^'hor  de  s*6goute/dan8  la 
■"'    -  ;riie'P^l,  et  le  prolonger'et  construire  jusqiji'a  I'lpuvelfture 
'de  l'6goUt  quiaur^jete  coustruit  par  le^ma^eup  &  la 
,  '   ■•  ligneientre  sa  propri6te  et  celle  de  la  nefeuderesse,  de 
"maniere  a'ceque  1  eau  proveiiaiit'des  dit^sVcours  du  fonds 
*.  '  8upi§rieur  pmsse  s'^eoulerdans  ledit%out|ain»i  prolonge, 
•    $8^8  ^aaser^  dQmmage,  aundemandeur ;  et  a  defaut  par 
,  .  la  ,d6fl^der#iB8e  ^%  se  cohtbrmer  au  <t)resent  ju|f emeni  dans 
;  le  cas  snsdit,  ^t  dans  le  d^lai'suiidit,  a  ordo^ne  et  onlonue 
*    /*iue  ledit  egQ«|  solt  detourne  et  prolonge  com  me  ci^dssus  '*" 

,  mentionne,  fi^»rantorite  de  cette  Gouret'fl^^/raijde  la 
\^  •  aile;ifefenderesse;  »  ,  ,  '  ■  »         «.      •    ▼ 

V  "  Et  faute'  p&f  le  denj.p,ndeur  d'acceptet  cette^fecult^qui    ..  «  .» 
"—     lui  el^t  accordle  de  coiftstruirft'  un  §gout  et  d'endonner   .V*  ^ 
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avis  a  J[a'  defenderesse  coinme  stisdit,  daus<^  le  dit  delai,  ^ 
renvoy6  et  re^voie  sbn.  aoj^igtu.    Et  a-condarmnfe  ef  con- 
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damne  dans  tous  lies.cas  le  dit  4emandeur  aux  d^pens  8e 
conteskitjpn,  etc."  * 

^  AdioQ  dismissed.  • 

Bethtme  Sc  Bethtme,  attorneys  for  plaintiff.  \ 

Boberlwn,  Meet  Sr  Falconer,  attorneys  for  defendants. 
/       (J-  K.) 


31  mars  18S7. 


■  ■    ■        -      4  ^  .  -■■..■-.  ■         ^ 

"      7  :        T^  (Jbraw  TASCHERfiAU,  ^     -^-^  —    -     ^  - 

^  LERIGER  DiT  LAI'LANTE  v.  DAIGNAULT. 

Testament— Preitve  lestimonia/e — Imcripti'^n  en  faux. 

,         ■.        «       "        .     "     , 
.Iitife  :— Qn'en  I'absence  d'line  inscriptioti*!!  fauj^.flh  nepeutatfaiquerpar 
uno  preiivo  testiinoniale  rifen  de"  oe  qui  eoncerrie  la  solennit6  ext^ 
'  rieure  d'un  testament-  autlientlinie,  ni  fontred^re  lea  <5iKmciation8  qui 
<©',    ysofitoontenues.  ;"    ••  • 


-Jrw 


.i. 


•■^■ 


L'actionavait  pour  objetdefaire  an nulerle  testament  de 
la  soDur  da  demandeu?,  epouse  du' defendeur.  Les  all6-» 
'  gations  de  la  declaration  sbnt  a  I'effet  qu^  ce-^  testament 
serait  I'oBUvre  du  d6fendeur  qui  Taurait  d/<}t6'  au'botaire 
instrumentant,  alors  que  la  testatrice  avait  pterdu  sa  con^ 
n'aissandfe  et  Husage  de  la  parole,  et  qn'eHe  serait  morte 
sans  reconnaitre  ce.  pretendu  tesltarnvht.         *■  0,.  " 

Le  plaidoyer  du  defendeur  n'est  ai^re  chose  qu'une  de- 
fense au  fond  en  fait  ddns  laquellV'^jjfeqHe  allegation  de  *« 
la  declaration  est  specialement  iji6e;  *  '  . 

g         La  Cour  a  renvoVe  I'actiijin  par  le^ugement  suiyant  :^^ 

\"LaCour,  etc ,"•  .  '.       i    *     *  !^ 

'*     I"  Considerant'que le d^mandeur  n'a  pas  etabli  en  preuve 

le&allegat^s  de  son  action  en  declaration  de  faux  et  de 

_  Aullite  et  en  anlhilation  du  testament' deTeue  daine  Celina, 

' ,  ' ,  alias  Celine,  alias  Lina  Leriger  dit  Jjaplante,  spouse  du 

:         d6f«ndeur,  re9,u  devant  maitre  Hi§roux,  notaire  ei  i6mdin; 

;/      ie  9  juin  168'4,  a  St-Philippe,  districtde'Monti'efl  *       ' .  ' 

^    "Corisid6rant  qu'en  ce  jqui  (j)|icerMe  la  sol^nnitfi  ext^- 

•  rie&re*  dn  dit  tfestamenit  U  fait  nl«ine  fni  wIa  wnn  cnn^c^rxn  '■ 
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et  qu'en  I'abseiice  d'ljne  inscription  de  faux  r6gulieri',  il 
n'6tait  paSfe  loisible  an  dcmandeiir  de  contredire  par  la    ifriw^'it 
preuve  testimoniale  les  ^nonciations  contenues  au  dit  tea-    DaiOTauii.     ' 
taiyent  qui  sont  ^  I'effet  (pi'il  a  6t6  duraent"re9U  ainsi"     / 
qu.'il  compoHe  I'avoir  6t^;  que  ses  dispositidna  ouf  6t6|  ^   .  ,• 

dictees  an  notairo  ihstrunientant  et  lues  a  la  testatrice,  ^  i^ 

que  cbtte  derniere,  inti^rpellee  ^  cet  6gard,  a  declare  ne        .  \  ^t  ^  \ 
savoif  signet,  le 'tout  en  "presence- dos  dits  temoins  qni  ■'-\;ty'.„* 


suivant : — 


hr 


tonsidfcrattt  qu  en  supposant  m^me  qu'une  irfsfcilptioli  ,  *'^'/-' ) 
de  fa\i-x  eut  6te  pr^dnite^.Ia^reuve  de  la  demandeace^      .        "^ 
egard  serait  encore  iiisuffisante  et  contredit€^|>arla.p35ouve 
contraire  apport6e  au  soutien  de  la  dfefeiise  ;  •,   *  -  *      *    ' 

;     "  Consideraut  cime  les  allegations  de  la  demande  a  I'ef- " 
fet.qu'a  la  date  du'dit  testament  la  dite  testatrice  etait 
mt^^utalement  et  physiqudment  incapable  de  faire  un  tes- 
tament, ayant  perdu  la  connai.ssanc^  e't  I'usage  de  Is^  pa-     /' 
role,  ainsi  que  les  a|ttres  allegations  de  la  demande  a  I'ef-  :f  V' 
fefquo  le  dit  testament  sierait  t'oeuvre*du  d6fendeur,  aurait- " .  .. 
6te  fait  ^jf^J^ugpsrionetsuf,  ses  instruction^,  et  qtC'^.,^  '     ■  • 
~aurait,4C(6  su^^rC  et  capt6  pa^*  lui,  ne  sont  pas"  justifiees  "    .>    / 
„par  la  preiive;  |,      .*^_  '  » 

"  Maintient  la  defenp  et^6b^te  le  demandeur  de  son  '    ""  ^. 
action,,  avec  depejas  di|lr4il^,  .ot(;;^\ .  -^  *   "■    -  ^ 

jpagnn^lo^  T^l^n  Sr  GoMh,  ayoo£its  du  demandeur. 
/>fBe//§^«fli//f  4|i\Bo«^  aA'ocats  du  d6feiideur;        '*       >   /         "». 
. '  ^iy^fj.  #.  B.) 
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MONTREAL  LAW  REPORTS.        '' 

(In  Review.)      *       J         v 

June  80,  1887 
J^oram  Johnson,  Fapineau,  Taschereau,  JJ. 
PINSOI^NEAULT  v,  Sr^^BASTfRj?  et  vib.  " 

arKe!i0f  Probable  muse. 


Action  for  malicious 


./•-A, 


pftr 


Held  :— Wlwre  artiiiloH  missinsv  afe  found  in  tho  possossion  of  a  servant  * 
or  other  person  in  a  |M)sition  to  takiFi  Uiom,  and  are  not  reasonably! 
^  acconnted  for,  tliero  is  ptfobablo  caiiso  fi'r  an  arrest  on  a  cha.rge  of 
'  larceny  of  tiio  person  in  whoso  possession  tlic  property  is  found.    The   . 
snbseqiieiit  acquittal  of  the  accused  raises  no  presumijtionpf  ab8enc9 
of  probable  cau^e.  /*  .  •       :^ 

t  '  ■  ■  .  *    .    -  , 

The  inscription  was*  by  the  defendant,  from  a  judgment, 
of  the  Superior  Court,^  Montreal  (GJnx,  J.)£|unv  30,  1886. 

The  following    was   the    juiigraeut  o|^^  the  Superior  v". 
Court  :r-    '      '  „     /        '«.■■■  . 

,      "\La  Cour,  etc."...  ■     '     ■•"  ,^ " --;:,,-- ^^  ;--;^  —■-.  :..-^- 

i*  Considerant  que  la.demandercsse  reclame  des  dom-' 

mages  paree  querettejlernion'  I'a'accus^e  dejlti  avoir 

vol«  divers  ettets,  portant  plaiuto  contre  elle  a  ce  siijet  ait  , 

greffe  de"  la  pjiix,  ravoir»fait'arr6ter,  mettro  en  prisoifsu- 

feir  un  examen  preliminaire,  et  erisuite,.  le  3  decembre 

'1885,  subir  un  proces  oriminel  pour  vol  devant  le  juge  des 

,!i,iv*^"^*^^*^°"s  <l*^^'''T'aix,"lequel  lirpfjos  -s'eflt  termine  par,-un 

,/'-'^'  verdict  ou  jugement  declarant  la  dcmauderesse  non  cou- 

'  A  il^/  *"  -  J^*^'®  *^'*  .la  dite  accusation^\a  quSi  la  defenderesse  plaide 

--  \  •'*  C^t,    .ii^stifica-tlon  et  yei|iie„des  fuits  d»nt  elle  acc'usjiit  la  de- 

'"   '      '  manderesse:  *.  ^C.  ■ 

%■'■.■ 

,     „  "  Considerdnt  que  du.coY\iiVntt?menf  dei^  partielfe  cette 

cause  a  ete  iiwstrnit:«»  conjointement  av<'b  um?  cause  de  ce 

"     "tribunal  No.  536  entre  "Dame  Octavie  Gatbonneau,  la  mert' 

d«^  la  presente  dema:nderesse  et  Dame  Delplirne'  Sebastieu, ' , 
,      la  prepeute  dfefenderesse,  et  ^ue  I'enqtffite dans  eette'cku^e 
doit;^  atjssi.iservir  dans  iapreseiite  cause  ; 
.'^Gonsid6rant.queMa  derhanderesse-a|>r6tfv6  . 

N  -Taits  essentiels  de  sa  demanje,  notamn^e|»t' son  arrestation 

iJHr  J-a  prainte  de  'la  d<^i4>ndereRKe  ^t  li^g^^^^  ifrflfmiilffi- 
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"  Coiigid6mnt  qu'il  r68ult^^<^'  renstunWe  def/jfaits  de  k 
cause  que  la  defend crosse/pouvait  avx)ir  tjause  prob^jibje 
ccfntre  la  m^ere  de  la  demarf^eresse,  mjjir'qi'eUe  n'en  aVait-  *  ^*''^''""- 
pas  reellemem^j^mtre  la  demanderesse,.  du  moips  pour  Ie, 
vol  des  effets  qu^'elle  a  a^ use  la  demanderesse  de  lui  avoir  - 
voles,  et  que  toutei^les  in  Formations  que  la  dofenderosse 
a  prouve  avoir  au  sujet  dos  dit  ettets  tendaient  plutot  a 
■  accuser  la  dite  Dame  O.  Oarbonneau  que  la  demanderesse, 
et  que  la  defenderosse  n Wait  pas  de -motifs  suffisants  ot 

raisoniiabfes  \poijr  p6rter  plaiutK  contre  la  dem:tmderesse,_ .  '■  " 

at  qu'il  "ytk  evi^kSiiiment  qu(*lque  motif  inexpliqu6  qui  I'a 
d^terniinee  a 'ti^ir  contre  la  iille  plutot  que  contre  la 
^ere;  .,.     ■  .■"'-<^"-  ";"i>-      ■-•,"..  '    .  ■,    ^ 

".  Considerai^ttju'iJ-]^  a  lieu  d'accorder  des  doramages 
ex^mplaiTes  parce^qUe  la  prcuve  revele  bien  des  circon-*^ 
stances  qui  lui  sont  defavoraljles,  arbitrant  les  dommasres  .    • 
d'^pres  les  circonstauces  de  la  cause  et  les  frais  de  defense 
qA'a  du  faire  la  demanderesse  sur  la  dite  accusation  au    -    .         ' 
criminel,  condaqone  la  delenderesse  a  payer  k  la  deman^ 
deresse  la  somme  de  $61,  avec  les  depens  d'une  action  au-    ■ 
dessus  de  |60  en  Cour^de  Ciri-uit,.  y  compris  les  deux  tiers  * 
de  tou,s  les  frais  d'enqu6te  et  steuoo;raphie»  fails  de  la  p^rt  , 
de.la  demande,  tant  cc  qui  est  au  dossier  de  |)»  pre^nW 
ipaUse  que  de  la  cause  No."  586,  Oarbonneau  V.  .Sebdstien .  ^ 
dpnt  rfen^-u^e  a  et«'' declarce  par  l«»s  parties  conunune  ^     \    •    •   ' 

la  ^esente  cause,  les  dits  d^pt^ns  distraite^  jotc."       • .      •  ' " 

-■>■  ■  -  »  ..  • 

Johnson,  J.  (in  Review):—        '*,",,.  •         .    .     ''. 

_    Tha  plaintiff"  had  judgw^nt  in 'the  CouH  below  tj)r  #6  K    ''    '    '•  < 
-and  costts  of  the  Ci^'miJQaiyiyfnnd  the  defeniaiU  had  io'  ^    '".*-'"  •  ' 

pay  also  two-thirds  of  th\j  aosta-pfffHffMtfe.  •  Tl?e  action  w'*^  '      " * 
"brought  tot  a.malriious  arrest  arid  iniprisonntewt  or 

c^hgj-ge  o°f-ltffceuy,farid  both  the  plaintiff  tytd, her  moti 
-brought  action^,.,  and  the  pvi'den^e  is  mad^  t^'ommijn  *1 

both.  Th*t'defendai^tiin^>ifees  and  c6nte  Ads' she  had  pro--  '^' 

b^ble  ca'tuse. for  acting  as ^s|t|ie''did'.-    -'''*,., 
Tfie  qftestii^n  is  not  as  to.ithui'  exart'fsrop^rli^n -of  proved  t" 

guiit  a^ainSi|t.  aijth^r,  ofihopa^tj^  i;Oittpl^iri^d  of  j  biit  V 

nie^ly  ■wh.ctfa'tirr.-tk^^'ui!  was,.pro!|'?ail>Ier  cuu«»Jlaf*prffC'GgitrFTg~'~^ 
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against  them  ;  ajid   from  the«  ovidenco,  I  have  uo  doubt 
whatever  that  theii  was  abundant  cause  io^  proceeding 
against  both  of  t^ieift.     The  defendant  had  been  informed     ' 
by  McCloskey  that   bpth   tha^ j|<other  and  the  daughter 
were    constantly   and  systeraatically   stealing  from  her. 
More  than  one  search  was  made  which  showed  that  infor- 
mation to  be  tru<'.     The  law  is  surely  not  that  a  person 
*8ituated"aN  this  defendant  was  should„bi»'  bound  to  obtain 
a  conviction,  or|iven  to  procure  complete  proof  certain  (if 
siK^h  a  thing  c^jtibo Certain)  to  convince  twelve  .jurymen, 
it  is  sufficient  that  she  should  have  reasonable  cause.  It  may 
be^rue  that  the  4efen|^t  wojiUl  not,  in  November,  have 
,tftkeo  thepyoeeedij^s  Ihow  complained  of;  if  the  mother    » 
had  not  provoked  Kt^r  by  bringing  an  aetiottfor  waj^osin  . 
Septemb'fer:  ^Ht  for  that,  the, defendant  inigbt  have  re-  /^ 
-maiued  quiescent,  as  she  seems  to  have  been  incjined  to^;, 
do ;  but  the  facts  would  have  remained  the  same.     Icaii-    . 
not  regard  a  commitment  by  a  magistrate  of  the  ability  1 
and  discrimination  of  Mr.  Judge  of  SessioJis  Dugas^as  light    \r. 
'evidence  of  probable  cau.se  for  accusing ;  and  he  com*, 
mitted   the,  plaintiff  to  stand  her   trial  in   tj^e  Queen's 
Bench.     Sh<r  afterwards  asked  for  a  Jiummary  trial, ^whlchv 
she  got  befor*"'  Judge  Desnoyers,  when,  in  the  alEice  of- 
McCloskcjI's  evidence  she  was  m;quitted.  \  Both  V  these 
learned  judges,  I  am  persuaded,  were  quite  rigiit :  the  fone ' 
in  t?ommitting  where"  there  was  probable  cause  for  prose- 
cuting, and  the  other  for  refusing  to  convi«;t  without  proof  *" 
of  plaiti  guUt. ' :  .         .  \v' 

The  plaintili;  upotf  this,  brought  hwii^sentkctfoh  /» 
fonnui  pauperis.  Acquittal,  of  course,  raises  no  prtssumption 
of  absence  of  probable  cause.  This  is  piemeutlly  and  in- 
evitable, if  only  for  the  sole  reason  that  the  presence  of 
probable  cause  would,  not  be  enough  to  convict.^  All  the 
authorities  are  collected  in  Hilliard  on  T^rts,  vol.  1,  p.  4.28. 
The  technical  objection  as  to  minute  evidence  of  identity^ 
of  the  stolen  gooda  foun^li^the  thief's  possession  has  no/ 
force.  If  things  of  the  kind  ta^sing  here  ate  found  in 
possession  of  servants  or  others  in  a  position  to  take  them, 
they  should  be  re?j.(^nnflbly  HCf'onnted  fay    'Xo.Biq^  with '/ 
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out  any  e^ridencS^f  tjio  f^ct,  that  they  were  g6t  in  New 
York  or  Hong  Kong  is  mere  desperation,   particularly 
when  some  of  them  belong  to  sets  exactly  rest^mbling 
them,  and  stilpPWned  by  the  party  ribbed,  and,  in  one 
instance,  even  marked  with  the  owner's  initials,    This 
is  one-of  those  cases  in  -which  our  code  and  our  jurispru- 
dence have  adopted "^the  pr^tdpltMs  of  the  English  law ; 
and  necessarily  so.    fhtf^nglish  criminal  law  is  in  force 
in  this  country,  and  it  Cannot  be  put  in  force  or  effect  if 
*o»a  y?«fe 'complainants,  subject,  of  course,  to  the  re[|p<^8i- 
bility  of  raalicibus  prosecutions,"  are  to  be  called  toaccoUut 
without  proof  of  malice  and  want  of  probable  cause.   The 
doctrine  of  malice  as'arjsing  from  wrong  doing— I  am  not, 
of  course,  speaking  of  actua^  malice— has  no  application 
in  such  a  case  as  this  ;  and  to  give  the  plaintiff  damages 
under  the  facts  proved  here  would  be  to  set  a  precedent  of 
itopunity  to  every  apparent  criminal,  and  to  punish,  net 
thofii,  but  their  victimIL 

'he  following  Is  the  judgment  in  Review  :— 
^'^  The  Court,  etc.. 


Pin*<>nii«|tult 

V. 

•StihMtlen. 


"  Considering  that  there  is  error  inT^e  said  judgment  • 
•  ' "  ■Co^Mdering  that  the  female  defendant  had  reasonable' 
iiidL  probable  cause  for  taking  the  proceedings  complained 
of  by  th^,present  action  ;  m 

"  Doth  reverse,  ettj..;  / 

•;  Doth  dismiss  the  plaintiffs  action  with  costs  in  .both 
coti^a  distraits  etc." 

,    -•-  J  Judgment  reversed. 

AUg^  Sf-  Lafortune,  attorneys  for  plaintiff.  f 

.  St.  Fter%e,  Olobensky  Sf  Bussieres,  attorn,eys  for  defendants. 

,   (J.K.) 
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460  koNTIlisAr,  LAW   KICPOKTS.     * 

(In  Hkvikw.I  ' 

^  Di!c«mb«r  20, 1887. 

Cufiim  JOlINHON,  I'APINEAII,  OlLE,  JJ. 

ROY  V.  MOLLISITU. 

Limilatiun  of  four  Humlhi  utidar  %'A-A^  Vict.  (Q.)ch.  «2,  s.  123 
— Arfu  aljeged  to  have  been  done  in  violation  of  law. 

IlMU)i— Tlmt  a  statutory  llmltifttlon  raqiifirinK  ttnacMon,  biwed  u|>on  any- 

tiling  doiio-iii  ©xwntifHiof  U»«  Act,;ti>  J»e  bmuRht  williin four inorif hs, 

•ianiiut  bi^  ruvoktMl  by  (leiiwirror,  winenj  the  declaration  expressly  al- 
leges that  the  ai;t  wmplalned  of  wtui  \\(a\ii  in  violation  of  the  law  and 
with  nittline.  the  defendant,  in  order  to  have  the  InineHtof  the  limi- 
tfttion,  must  jirovo  that  he  was  »(;,tr6ij  ip  ex«M!UtJon  of  Mia  office. 


A 


Th«  inscription  was  by  tfcfo  plaintiff,  fTom  a  judgment 
of  the  Superior  Coiirt,  lber\»ille:(;(|jO^AtfOEB,'  J.),  June  2l," 
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Johnson.  J.  (in  Revit^) :—  '  "         -^ 

The  plaantilF  complaiued  that  being  entitled  to  v6t«  in 
ohn's  mauicipality,  the  d^«jfendant,  who  was  the  prtv 
Biding  oficer  at  the  electiqn,  illegally  and  maliciously 
rejuscted  hiin  ^nd  deprived  him  of  his^vote,^  \ 

The  defendant  p|ead«(i  rlst^  a  defense  en  droit  denying  the 

plaintiffs  rfght  of  aetion,.  under  the  stlatute/incorporating 

the  town,  and  whi»  k  limited  to  four  mdutfts  after  thp  act 

complained  of  the  exercise  of  his  righj;  to  ftriji^it.     The 

statute,  see.  1^,  of  4S  &  44  Vi«vy,  ^2  Js :  •"  If  atty  action 

"  or  suit  be  brooght  against  any, persop  for  any  matter  or 

"  th&ig  doite  in   consequentje  of,    or  itf^  executing,   the 

"  present  Act,  such  action  or  suit  shall  be  brought  within 

r  iFour  jcal^dar  moijthgi,  etc."    The  fpur  ogtottths  'had  cx- 

..^re!^  in  the  present  case.        4. 

,  ,^.      Leaving  aside  the  question  w^hether  this  ought  to  have 

'  ■*,.   been  a  defense  en  droit  &t  an  exception  of  pre^fcription,  o» 

_  .  which  the  f»arties  are  silent,  there  can  be  no  doubt  tha^* 

"••the  limitatidn  applies  only  to  aclji^ns  brought  against  the 

officers  of  the  corporation,  for  what  they  do  in  conse- 


gyn^ti  or  in  PYftt'iitinn'nf  thmr  duty  tindor  thr  Aet  of  iai 
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The  pro«<M$i^ion  Wtt«  ttllowfld,  however,  by 
j-CoarlM  St.  JolinB,and  th*  plaii^tiU;  whoHtj  actioi^       *?^ 
.w^  dismissed,  (jomPH  here  ibr  rejdro»s.  \,y/^:'''\:'.;C''^^ 

We  have  oiily  to  denl  with  the  allegation— not  witfe 
the  fact,  If  the  dt^fendant  was  mrtiujOf  in  execution  of  hi#" 
offiee,  he  will  havea  good  defence  u»d«»r.  his  plea  of  uot 
guilty  ;  but  at  present  what  is  alleged  agAin«t  hira  is  not 
that  at  all ;  ..but  the  yery  t^ontrary  of  that.  IliFhiiiijIie  4e^ 
fendant  was  there  to  do,  and  ough^ojjave  doaft,  aocOri-, 
ing  to  the  plaiutilF's  pretension,  was  to  receive  his  vote.; 
What  he  is  alleged  to  have  done,  on  the  contrary, Js  thiV 
he  maliciously  and  without  legal  right  rejected  it. 


01 


/ 


Therefore,  what  is  complained  ot;  and  we  gp'  no  fu>tW  ' 
than  that,  is  nothing  which  he  w  said  to  hi«re  done  undef  ^ 
.  the  law ;  but  in  violation  of  the  law.    The  diHtiiiction  in 
such  cams  is  well  known  between  9*ks  done  virltUe  ofimi 
and  those  done  adore  ojficii.    The  English  reports  are^ulf^^"^ 
of  such  cases.   The  limitation  doe«  not  a|)ply  to  sncK  alle-"^ 
gations  as  those   before  u's,  and  a  defendant  alle^^od  to  V 
have  acted  bey^hdthe  law,  caii^ot  get  within  the  law  to    1* 
plead  this  limitation.    If  he  can  Justify  and  sho.w  he 'wUs,  * 
\*  •aa.a  matter  of  f^ict,  within  the  law,  then  on  tfie  tri^l  the  ' 
4aw  will  of  c<|p^  protect  him  ;  but  the  law'clearly  cannot 
aUtKorize  mailed!^  ^n^  that  is  what  is  alleged,  and  what 
;  gives  the  ri|ht  of  action  without  the  limitatlan  of  the 
statute.  ..-••■ 

There  is  this  peculiarity  in  £h«  dase,  that  the  rule  which 
dispenses  wit|i  notice  of  action  in  such  cases,  and  wliich 
on,  the  same  princ^iple  would' dispense' with  the  statutory      ' 
.  prcftection  of  tliie  officer  which  is  pleaded  here,  is  -applied 
in  the  reported  cases  to  more  distinct  endnciation  in  plead- 
ing than  we  have  in  this  country.    In  England  the  decla-   ' 
ration  would  |||ii^e  alleged  that  the  deSndant,  falsely 
pretending  to  act  undbr  tjie  authority  of  his  ojSqq,  but     ' 
on  tie  contrary  withouTAUthority,  and- under  cblottt.of 
office,  illegally  did  so.  and  %6.^  Here  we  have  no  such    ~" 
thing  as  precise  and  scientific  pleading,  We  have  what  is 
suppos^||Bii)>e  %tter,  viz.,  whatever  any  one  chooses  to 
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hero,  which  iTTOng  Gnouj(h.>  bo  Utolli^ble'in   that 
seiine,  ,      '  \  '         . 

Tho  follpwiiig  w  th«  judgmout  of  tho -.Court  of  Re- 
riow:—      .     ^     ■.■■'■  ■'  i     ;■  ■  •  ,- 

"  ConHiduriiig  that  th«ro  ih  error  in  the  aaW  judgment 
of  the  27th  of. June,  1H87.  doth  reverse  tho  same,  and  pro- 
ceeding to  .render  the  ju%ment  that  ought  to  have  been 
Tendered  in  the  prtiinises  ; 

"  Considering  that  tho  limitation  of  the  statute  pleaded 
by  the  defendant  4|i  this  cage  only  appliei  t^  lot«  of  offi- 
cers therein  raentioned.to  wit,  acts  done  in  consequence 
or  in  execution  of  t^e statute;        ,  ^ 

,,'  "  Considering  that  the  act  ot  the  defendant  which  was 
complained  of  in  this  cause  was  not  alleged  to  have  been 
done  in  execution  of  the  laW,  but  in  violation  of  the  law, 
and  with  malice ;  and  that  the  defendant  is  not  alleged 
to  have  acted  in  virtue  of  any  right  of  his  olH(^e,-but  only 
under  colour  of  his  office  and  with  unlawful  and  impro- 
per motives  ; 

"  Doth  dismiss  the  plea  of  the  said  defendant  by  him 
styled  </4^<fwse  e«  rfrot/ with  costs."  • 

Judgme)^t  reversed. 

A.  D.  Girard,  and  Oeoffrion,  Dorion,  La^uM  Rinfrel,  at- 
torneys for  plaintili;  appellant.  *> 

Paradis  Sr  Chassi,  attorneys  for  defendant.'respondent. 
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sunsRioB cxnjniv  ^::  .,    "     :; 

"  •     u{w  „  ■  ,'.  '■••:■,  ■•■  ■•.'      -  •«'! 

i-..."    ■'-■*■,.  ■■■■■.»'''-:",',■:;,. *I'V.'-    .^ 
line' Mlitii^|t;iil(nrtci  en  nkputiiloii  Aittmfi^  ,|«  _ 
I' A,flti^  ()«■  r^K'atuura  ot1LiMa(ituJi>^,  wtitUWe  <ies 
. V"'""  '"<  *'"»H  (I'lict ion  (jul  he  toml'tent  pM  tm»  Ymp- 
plirfttion  «!«(•«  i\h  A<u,,  iln-y  i^  p*ii.1i«ii  ft  imn  oxcBpttodl«»rlHnRtolr«, 
•  l*('«nr  FH|.<^rio«>^gyniu  toi^fHim  inriillcilon,  l«  dfifendour  ildt  pUi- 
<ler  par  exroption  A  lb  rorin«,  I      ji         ,      ■'       ■         i    I  i, 

l«  iH«mftni[lero8«o  ItH^iaJTO  du  jwis  d'ttna  mttlion  Bitufee^ 
attcSiii  8U(h^t(dtt  la  riio  Omig  «t  de  liiCftteigi,  Lambert' 
on  v^rtu  d'unVbail  du  8  pclobro  1887,  A  elle  (K)n«entt  par 
0..A.  Richer,  \>ropri6(»irli5  de  la  ni'aison,  prit  une  iiaisie- 
gagerie  en  oipulsioh  rtoj^trc  je  d6fendeur  Porlibr,  da^quali- 
ie  de  curateur  aux  bieiis  ^dUlphonse  liifotitauie,  6pout 
do  la  demanderesse,  d Ament  aomm6  apr^»  qu6  Lafontaiije 
eut  Tait  (jessiort  volojiiaire  lo  18  octobre  188Tf  ot  centre  les" 

.;^i8  en  cau^e  Braz«j|ai,  Britton,  Fttrniss  et  Pob^,  inspet?- 

t^teurs  A  cette. cession  de  bjens.  ,,    /   H 

\  /      La  deman(ieres80j]legue  que  depuis  le  18  oCtobre  dek 

\jiier  (1887)  le  defffnS^  Porlier,  en  sa  quality  susdit,  s'est 
otnpar6  du  'ba«dejit  dite  maison  dont  la  demanderesse 
ept  locatairo^et  en  a  garde  la  possession  contra  le  gr6  et 
volonl6  do  ja  demanderesse  qui  en  a  et6  ainsi  d6pouill6e, 
q.^  qui  lui  aS^aupAi^sd^mages  au  montaut  de  1100.00, 
qrt'elle  r6cl«me  daijs  son  action  en  m6me  temps,  que  I'ex- 
pnlsion  du  dit  d^imeiir^s-qaalit6.  • 

,  Les  mis  en  cause  s'en  .sont  rapport^s  en  justice,  mais  la 
d^fendeur  a  plaide  preliminairemefiKuar  exception  d6cli- 

,  jiatoire,jqu'il  n'eiistait  entre  les  parties  aucun  rapport  de 

^  lo-eateur  et  locataire  et  que  par  suite  le  tribunal  devant 
leq«el  lademande  6tait  portee  n'avait  pas  juridiction  pour 
en  conttaitre,  la  dite  demande  6tant  plutot  de  la  nature  ^ 
d'nneactiofc  possessoire  et  par  suite  dn  reMort  nrdi^ir^ 
•    oela  Oour  Sup6rieure. 
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V. 

Purlier. 
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ifci-* 


La  Cour  Sup6rieuro  a  ronvoye' cette  exception  dficlina- 
toire  par  le  jugement  suivant :  (') 
"  La  Cour,  etc.... 

Attendu  que  la  demahderesse  a,  U  28  novembre  der- 
nier, poursuivi  le  defendeur,  en  sa  qualite-  de  curateur,  A 
la  cession  de  biens  d'Alphonse  Lafontaine,  ef  qu'elle  alle- 
gue  dans  sa  d6claration  que  pp  Vil  pa8s6  a  Montreal 
devant  Rousseau,  notaire,  le  8  octobre  ISST,  la  demande- 
resse  loua  de  0.  A.  Richer,  pour  lo  torme  de  huit  ans  et 
sept  mois,  ^  compter  dm  premier  octobre  dernier,  tout  K 
bas  ou  premier  etage  «t  1 A  cave  d'une  maison  en  briques  k 
deux  etagea,  situ^e  au  cojV  sud-est  de  la  rue  Craig  et  de 
la  Cqtc  St.  Lambert,  a  MoiUreaJ,  y  compris  I'allonge  y  at- 
tenante,   en   arriore  avec  bassage  en  commun,  laquelle 
maison  porte  Ips  Nos/SOS  elbSlO  de  la  rue  Craig,  dans  la 
cite  ^e  Montreal,  et  d6pendknces ;  qu'il  est  stipule  au  dit 
bail  due  le.locataire  ne  podi-rait  cMei;  son  droit  h  icelui, 
ni  so^s-louer  en  tout  ou  en  partie  sans  le  condentement 
expre^  et  par  6crit  du  locatiur;  que  le  huit  octobre  der- 
nier, son  epoux   Alphonse  ^afontaine  fit  cession  de  ses 
biens  pour  le  benefice  de  ses  cr6anciers  ;  que  le  defendeur 
a  et6  nomm6  curateur  le  2t  octobre  dernier  a  la  cession 
de  biens  du  dit  Alphonse  Lafontaine,  que  le  d6fendeur  es- 
qualit6,  avec  le  cdndfjjirs  des  inspecteurs  qui  sont  mis  en 
cause,  occupe  les  elites  premisses  ou  se  trouvaient  les  biens 
cedes  par  le  dit  Alphonse  Lafontaine,,  sans  droit  et  contre 
le  gre  de  la  dfemanderesse,  et  contrairement  aux  clauses 
de  son  bail,  sans  le  consentement  par  6crit  du  bailleur, 
que  le  defendeur  y  d6bite  illegalement  et  sans  licence  de 
la  baisson  enivrante  ;  que  la  demanderesse  a  souvent  et 
(')  Le  jagemant  aa  m^ritd  (jHrrfe,  J.)  31  mare  1888,  maintint  Taction  et 
accorda  $100.00  de  dommases ;  deux  des  consid^ranta  du  jugement  confir- 
ment  le  jugement  interlocutoire  ci-desaus  : 

"  Attendu  que  par  jugement  interlocutoire  du  27  d^cembre  1887, 1'ex- 
ception  d6clinatoire  a  6td  renvoyfe  pour  le  motif  que  la  jpridiction  quant  q 
aux  affaires  entre  locateure  et  locataires  n'est  attribufe  &  aucun  tribunal  ^ 
special,  mais  resCe.  au  contraire,  &  cette  cour  et  est  de  sa  competence  ordi- 
naire avec  la  seule  diffigrence  que  les  d^Iais  de  procMure  y  sont  t>la8 
courts, que  pour  les  causes  ordinaires;  y 

*# -^**°<*"  1"''^  ^'y  a  pas  lien  de  reviser  cet  interlocntoireWfiut  pleine 
jcntide  anx  parties  sur  ce  point"  .  • /*  ' 
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SUPERIOR  qOURT. 

notamment  par  pi-ot6t  du  19  novembre  dernier 
M^tre  H6tu,  notaire,  requis  le  d6fendou.r  de  lui 
possession  des  dites  prfemisses,  ce  quil  a  refu86 
(jtte  lo  defendeur  lui  a  cause  dos  dommages  au 
de  #100.00,  et  conclut  A  ce  qu'il  soit  d6clar6  que 


deur  es-qualit6,  n'a  aucun'droit  d'oc^uper  les  dites  pr6- 


ledit 

ibit  con- 

k  la  de- 

eniiane 


misses  et  d'y  garder  les  bi^ns  et  effets  c6d6s  p 

Alphonse  Lafontaine,  a  ce  que^  1«  dit  defendeur 

damne  k  donner  I'enti^re  possession  des  dits  lieu 

manderesse,  et  k  ce  qa'un  bref  de  saisie-gageri 

pour  saisir-gager  les  biens  meubles  qui  garni88eui;|  les  dits 

lieux,  k  ce  que  le  defendeur  soit  condaffln6  k  paW^er  a  la 

demanderesse  la  dite  somme  de  $100.00,  pour  doomages  ; 

"  Attend  u  que  la  sommation  etait  accompagjiee  d'uu 

bref  de  saisie-gagerie,  que  ce  bref  est  emane  d^jla  Oour 

Supetieure,  ordonnant  a  aucun  des  huissiers 

Cour,  de  saisir  parVoie  de  saisie-gagerie  eu  exp 

biens  du  defendeur  es-qualit6,  dans  les  dites  pr^ 

d'assign^r  le  dit  d6fendeur  k  comparaitre  de\ 

Sup6rieure,  au  Palais  de  Justice,  en  la  Cite  de 

le  26eme  jour  de  novembre  dernier,  k  midi,  a 

r6pondre  a  la  demanderesse  sur  la  demande  c 

la  dite  d6claraitic>n  et  de/4nontrer  cause,  si  a 

avait,  pourquoi  rarr6^.a^^8i  fait  ne  serait  pas 

et  l6gal;  ,      ^yl 

"  Attendu-que  l^iref  et  la  declaration  furenjH  rapportfes 
le  26  novembre  derniier ;  '' 

"  Attendu  que  le  28'  novemb;re  dernier,  le  d^ndenr  es 
quality  a  plaid6  k  cette  action  par  une  exception  d§clina 
toire,  alleguant  que  le  tribvnal  special  dev&iJi  lequel  la 
prfisente  cause  est  port6e,  n'a  juridiction  d'aprlk  la  loique 
pour  les  actions  resultant  ^es  rapports  entre  (locateurs  et 
locataires  ;  que  la  demanderesse,  par  son  actidL  n'allegne 
aucun  bail  interyenu  entire  elle  et  le  dSfendeJi^  es-qualit^ 
ni  aucniie  occupation  des  lieux  mentionn6s 
mande,'ayec  sa  permission  ou  par  tolerance ; 
k  la  face  mdme  de  la  declaration,  que  la 

a'est  pas  propfi6taire  des  lieux,  dqnt  elle  v ^ ^ 

le  defendeur  et  qu'il  n'existe  entre  la  demanSeresse^et  le 


la  dite 

sion,  les 

lisses,  et 

la  Cour 

]ontr6al, 

fins  de 

tenua  en 

:une  il  y 

!clar6  bon 


ans.  sa  de< 
[u'il  appert, 
Imanderesse 

t  expulser 


\ 


455 

fait  par 
ivrer  la 

faire ; 
lontant 

d6fen- 


1887. 


m 


Oiulieus 
VorAar.      ■ 

1     '  ; 

,  t 

'■       / 
/ 
/ 

■  /■ 

1 

*  ■ 

ff 


Sm 


i 


im. 


.^- — i  la    ,  i  • — u . 


456 


MONTREAL  LAW  KEPORTO. 


,  wr. 

CMlleux 
Poriier. 


dfcfendeur  aucun  rapport  de  locatenr  et  locataire  et  qu'il 
n  y  a  que  les  actions  resultant  des  rapports  entre  locateurs 
et  locataires  qui  peuvent  6tre  intentfies  sous  I'acte  des 
locateurs  et  locataires ;  qu'il  appert  A  la  face  m6me  de  la 
d6claration.  que  la  prdsente  Mion  est  de  la  nature  d'une 
actjdn  possessoire  qui  ne  poutait  6tre  intent6e  sous  I'acte 
dej/  locateurs  ct  lf)cataire8  ;  • 

7vCon8id6rant>e  par  I'article  28  du  Code  de  Procedure 
ivUe  la  Cdur  Sup6rieure^connait  en  p^emi^re  instance. 
e  toute  demande  ou  action  qui  n'est  pas  exclusivement 
le>la  juridiction  de  la  Cour  de  Circuit  ou  de  rAmirarit6  • 
Considerant  que  par  les  articles  1058  *et  1064  du  dit 
Code  la  Cour  de  Circuit,  d  Montreal,  n'a  juridiction  que 
dans  toute  demande,  dai^s  laquelle,  la  somme  ou  la  valeur 
de  la  chose  r6clam6e  e8t\noindre  que  cent  piastres,  sauf 
les  exceptions  qui  y  sont  porUes  et  qui  u'affectent  pas  la 
presente  cause ; 

^  "  Con«id6rant  que  par  I'article  887  du  dit  Code,  les  ac- 
tions en  resiliation-ou  rescision  de  bail,  ou  p4ur  recouTre- 
ment  de  domnaages  proveiiant  de  I'ipfhictiori^  quelques. 
unesdes  conventions  du  bail,  ou  pour^l'inex6(ft^tion  des 
obligations  qiw  en  d^coulent  d'aprds  la  loi,;^u^^ltant 
des  rapports  entre  locafeur  et  locataire,.  son^ntiaBrsoit 
devant  la  Cour  Superieure  ou  devant  li^our  SPBcuit  " 
suivant  la  valeur  ou  le  montant  du  loyer  r6clairie,  ou  le 

lfT«Q^*  ^I-*  n'^'^r^  *"^^"^  ^  ^"«  P«  ^«  articles  1 
et  889  du  dit  Code  la  Cour  Superieure  efTa  Cour  de  Cir- 
cuit exercent  leur  jdridiction  quftlit  tce^  matieres,  pen-  "^ 
dant  ou  hors  des  termes,  et  mfime  pendant  la  vacance  • 

"Considerant  que  soit  que  la  pr6sente  action  soit  c^n- 
8ld6r6e  comme  une  action  possessoire,  oti  commJ  une  ac- 
tion entre  locateur  et  locataire,  elle  n'en  est  pis  Soins 
dans  les  deux  cas,  dans  la  juridiction  de  la  Cour  Sud6- 
neure;  y  j  / 

Considerant  que  cette  action  p^ut  bien  6tre  mtl  fon- 
dle, (iomme  dejnande  relative  k  des  rapports  entre  loca- 
teurs et- locataires,  mais  qu'il  n'en  est  pas  moins  vrai  que 
cette  Cour  a  juridiction  pour  la  decider ; 
"  Considerant  que,  p^isque  les  nouranites  entre  loca-*  f 
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•H  Oh^ober  31,  1887. 

"Coram  Tait,  J. 

■■■«■■•■ 

:         KELLY  v.  WARREN  et  al 

IrUerlocutory  Judgment-Bea  dismissed  on  answe^ldw^ 
Power  to  revise  interlocutory  Idf  finaf  judgment. 

Hbld  :-Th«t  an  interlocutory  judgment  dlsmtaiing  a  plea  on  an  ans^ 
PiCBOuRIAM:— ;  ..    ;  ■-       .V';--  ;    'v^--<  ,  \  : v,   ■■     / 

H^tl^'lt  *^«P^"»«ff  Obtained  a  judgment  against  one 
Robert  Dunn  for  an  alimentary  pension,  amounting  to  18 
per  month,  which  was  subsequently  re4nced  to  #4       7 
Iiil8t9punn  was  interdicted  as  an  habitual  drunkarf 

and  defendants  were^appointed  joint  curators  to  his  peV^ 
,  son  and  property.      .  ^  . 

^  The  present  action  is  .brought  to  have  the  judgment 


'■'/ 


teurs  et  locataires-sont  soumises  k  la  juridiction  de  la 

tion  dficlmatoire  6ta,t  maintenue,  la  demand.resse  serait 
renvoy6e  A  se  pourvoir  devant  la  m6me  Cou^  qui  aurait 

'  "^  ""^oln  "7u  "^'  ^Tl  ^^'^"^  "*'•*"'"*  PasJuridiction  ; 
Considf rant  q^e  le  dfifendeur  ne  se  plai^rnullement  ^ 
dans  son  exception^  rinsuflfisance^aes  4^A  niais  nal- 
dgueque  Tincompfi^ience  du  tribunal,  et&^i^^  eicep-   ' 
tion  ne  pent  valoir  cori^e  exception  k  la  forme^ 

fon'<^'""^^""*  r^  **    V  ^'''*''****"  d^clinatoire  est  mal 

l^^iT^'^h'^^^  exception  46clin^toire 
avec  d6pens  4wtifait8,  etc."   \  ^ 

Ethier  8(  P^let)er,  av&iats  de\  demanderesse 
L.  a.  A.  OressS,  ayocat  du  dfefeWeur  ^»-^/. 
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declared  executory  against  defendants  in  their  said  quality 
as  well  for  the  future  as  fot  certain  arrears  due. 

The  action  was  met  by  i  defense  au  fond  en  droU  as  to 
that  part  of  the  demand  asking  that  the  judgment  be  de- 
clared  executory  for  the  past,  on  the  ground  that  plaintiff 
had  no  right  to  collect  t%  arrears  from  defendants  ;  but 
this  pleading  was  dismissed. 

^y  another  plea  the  defiandal^  set  forth  circumstances 
shewing  that  the  conditibn  of  Dunn  had  so  changed  that 
he  could  no  longer  pay  the  allowance,  and  prayed  that 
his  estate  should  be  relieved  from  any  liability  therefor 

The  plaintiff  met  thili  plea  by  .an  answer-in-law  alleg-* 
ing  th^t  the  judgment  against  Dunu  had  never  been  re- 
voked,  and  defendants  could  not  attack  the  merits  of  it 
by  a  plea  to  this  action,  wh^ch  merely  asked  to  have  the^ 
judgment  declared  executory.    This  answer-in-law  was 
maintained  and  the  plea  dismissed. 
The  case  then  came  before  the  Court  on  an  inscription 
^  for  proof  and  hearing  on  the  merits,  and  the  first  question 
.^that  came  up  was  whether  the  defendants  could  make 
any  proof  of  their  plea.   Their  counsel  contended  that  the 
Court  sitting  on  the  merits  might  overrule  the  ju<igment 
dismissing  the  plea  and  allow  proof    But  this  is  impossi- 
ble. -It  is  true  that  a  judge  at  the  final  hearing  may  r©- 
vise  an  interlocutojy  judgment  rejecting  a  demurrer  or 
ripQnse  en  droit ;  but  if  the  action  is  dismissed  upon  a  de- 
murrer, the  Court  cannot  revise  such  judgment ;  the  only 
remedy  is  by  appeal,  and  the  same  rule  must  be  applied 
to  a  judgment  dismissing  a  plea.    The  defendants  filed 
an  affirmative  plea  which  has  been  dismissed,  and  they 
have  nothing  to  go  to  proof  upon  unless  the^  plea  is  res- 
tored.    I  have  no  power  to  rfere  it.    The  plaintiff  bav^ 
ing    proved    the    allegations    of  her  declaration,    must 
have  jndgmeiit.    .  - 

The  judgBlent  is  as  follows  :X.  ,     . 
,<•  The  Court,  etc....  -       ,         ^  ' 

"  Consideringthat  plaintiff  has  proved^ the  material  al- 
legations of  her  declaration  ;  (^    ■  ■ 
"Considering  tliat  0e  dSfetue  au  fond  en  draU  filed  by 
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ifendants  has  been  dismissed  by  a  preceding  judgment 
this  Court/and  there  is  nothing  to  justify  the  Court 
now  sitting  at  final  hearing  upon  the  merits  of  said  cause 
to  revise  said  judgment ;  , 

Considering  that  the  second  and  affirmative  plea  of 
defendfints  has  likewise  been  ^iamissed  arid  rejected  by  a 
prior  judgment  of  thi^  Opurt,  andfthis  Court  now  sitting 
at  proof  and  final  hearing  of  said^ause.  has  no  power  to 
revise  said  judgment  or  restore  said  plea,  t^d  that  defen- 
dants are  therefore 'debarrt>d  from  making  proof  thereon, 
and  their  application  to  that  effect  cannot  be  entertained ;' 
"  Doth  declare  executory  against  the  defendants  in  their 
said  quality,  as  well  for  the  past  as  for  the  future,  the 
judgment  of  the  27th  February,  1876,  etp." 

Duhamel,  Rainvillt  ^  Marceau,  attorneyt  for  Plaintiff. 
^onk  ^  Raifnes,  attorneys  for  Defendants^ 
(JK.)  .     • 


December  20,  1887. 
Coram  Tait,  J. 
MAOMASTER  KT  al.  y.  HANNAH. 

Suretyship— Extinction  Of,by  act  of  credUor—C.  C.  1959— 
Imputation  of  payments— C.  C.  1161. 

The  plaintifis  whb  were  collocated  by  piivilege  (oiider  C  C;  P.  606)  for  tlie 
,    costs  of  a  suit  in  the  Superior  Cbnrti  desisted  fron)  the  greater  part^ 
of  the  ooUocati9p  in  their  favor,  attd  t$e  money  wa«  then  diatribnted 
au  more  fa  Kwltojpng  the  ^editon.  The  pUintlfb  ailerwaida  inafi. 
-      luted  amtsatjaiMt  the  defendant's  suraUea  in  appeal  for  the  costs 
«>  both  o6tort8,tHe  judgment  having  been  oonflrmed  in  appeal 
Hku>:_i.  That  as  the  effect  of  the  desistment,  made  without  notice  to 
the  anreties,  was  that  the  sureUea  could  no  longer  be  subngated  in 
the  rights  of  the  plaintiffa  for  the  amount  coUocated  by  privilege,xthe  ^ 
suretyship  was  extinguished  to  the  extent  of  the  amount  for  ^Udbi 
the  plaintilb  had  filed  a  rctnutt  (CG  1969). 
2.  That  a  sum  of  $316  paid  by  Uie  sureties,  for  which  the  plaintifb  gave  •  "" 
receipt  Without  making  uny  special  imputation  of  payment,  should 
be  imputed  on  account  of  ttie  oosto  in  tiie  Court  of  Queen's  Bench, 
that  being  tiie  debt  which  ti>«defendant  ba44he  greittest  interest  in 
paying.    (GG1161).  ^    '  ^ 
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Thejadgmont  of  the  Court  sufficiently  explains  the 
case : — 

"  ThetJourt,  etc r 

.  "Considering  that  plaintifts  seek  to  Recover  from  de- 
fondant  the  sum' of  $894.66  alleged  (o'be  due  by  him  to 
plaintiffs  under  a  certain  judicial  bond  executed  by  de- 
fendant, and  one  Bennett,  on  the  26th  December,  lj84 
whereby  they  became  jointly  and  «everallLre,po««ible 
with  Dame  Margaret   Hutchinson  griTr;  for  the  costs 
_  J?5-e-'i-«^  *^«  Superior  Court  as  of  the  Court  of  Appeal 
in  a  certain  cause  wherein  the  said  Dame  Hutchinson  el 
wr  were  plaintiffs  and  William  J.  Ingram  was  defendant, 
a^d  Edward  Nield  was  Hers  sinsf,  and  William  J.  Ingram 
was  petitioner ;  which  should  be  adjudged  in  case  the 
judgment  of  thp  Superior  Coutt,  dismissing  the  action  of 
said  Dame  Hutchinson  et  vir,  should  be  affirmed  • 

"Considering  that  said  judgment  was  affirmed,  anf* 
that  the  costs' in  the  Superior  Court:  were  taxed  at  the 
sum  of  $848  05,  and  those  of  the  Court  of  Queen's  Bench 
a  the  sum  of  1861.61,  making  a  total  of  $-709.66,  and  that 
plaintiffs  having  obtained  distraction  of  costs  in  their 
hyor  now  sue  defendant,  alleging  that  they  have  received 
$315  on  a^cbunt  of  said  costs,  and  pray  judgment  for  the 
bsyance  of  $894.66 ;  '        ^ 

»  Considering  that  defendant  pleads  that  plaintiffs  h1^ 

been  paid  by  two  sums,  first  the  sum  of  $406  02  realised 

on  the  18th  of  February  last  from  a  Sale  under  execution 

at  the  suit  of  plaintiffs  of  the  movables  of  the  principaL 

debtors  ;  and  second  the  sum  of  $815,  which  plaintiZ 

admit  by  their  declaration  they  received  onaccount  -y"^ 

"Considering  that  plaintiffs  answer  that  the  $8irwere 

paid  in  part  payment  of,  and  were  applied  towards  the 

payment  of  the  costs  incurred  in  the  Superior  Court ;  that 

the  monies  arising  from,  the  judicial  sale  mentioned  were 

returned  into  Court  "for  distribution  according   to  laW 

and  tlie  rights  of  the  parff^  and  that  at  no  ^e  were 

plaintiffs  entitled  to  any  portion  of  said  monies  ; 

"  Considering  that  the  defendant  replies  that  the  $31*6 
were  paid  by  defendant  and  by  his  co-surety  and  not  by 
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the  principal  debtors,  and  were  liot  paid  on  account  pf^ 
'Superior  Court  costs;  and  further  that  the  proiieeda  of  thd 
judicial  sale  should  have  been  retained  by  plaintilis  and 
applied  tow|«ds  the  costs,  but   instead  of  so  applying 
them,  plaintiffs  made  an  opposition  <l  Jin  de  coutertbr  iii. 
the  name  of  the  Federal  Bank,  alleging  insolvency  of  the 
principal  debtors,  Dame  Margaret  Hutchinson  «/ wr,  and 
caused  such  proceeds  to  be  brought  into  Court,  with  the 
object  afterwards  of  sueing  defendant ;  that  besides,  this 
opposition  was  useless,  as  plaintiffs  being  privileged  for 
r' their  costs,  the  sum  to  be  distributed  would  be  entirely 
absorbed  by  the  collocation  for  costs,  and  that  the  opposi- 
tion was  made  solely  with  a  view  of  having  a  pretext  to 
'  bring  a  separate  action  against  each  surety; 

"  Considering  that  the  proofs  of  record  show  ihatplain- 
tifTs  executed  against  the  goods  «^  chattels  of  the  prin- 
cjpal  debtors,  Dame  Hutchinson  et  vir,  s^d  that  there  waa 
realised  ^om  this  sale,  on  the  18th 'i^  February  last, 
$406.02 ;  that  on  the  ttay.  following,  the  I9th,  being  the 
day  on  which  this  action  was  instituted,  the  defendant 
and  his  co-surety  Bennett,  paid  plaintiffs  the  sum  of  $816, 
for  Which  plaintiffs  gave  a  receipt  without  making  any 
special,  imputation  of  payment,  and  that  in  their  declara- 
tion the  plaintiffs  say  thissunuwas  received  on  account 
and  in  part  payment  of  the  to^l  sum,  and  »hly  in  the 
answer  to  plea,  clain^  that  it  Was  and  should  be  applied 
towards  the  coi^i  in  the  Superior  06nrl ; 

"  Considering  that  if  the  plaintiffs  had  taken  the  amount 
realised  from  the  sale,  they  would  have  had  enough,  with 
the  1816  received  the  next  day,  to  pay  their  cliam,  but 
the  Federal  Bank,  acting  by  the  plaintiffs,  as  their  attor- 
neys ad  litem,  filed  an  opposition,\dyfn  de  coruerver,  on  the 
2l8t  of  February,  alleging  insolvency,  one  of  the  present 
plaintiffs  making  the  affidavit  in  support  of  the  opposi- 
tion, and  the  proceeds  of  the  8a|e  were  therefore  brought 
into  Court;  / 

"  Considering  that  on  tie  12th  April  followifit.  a  collo- 
cation  sheet  was  prepared  and  posted,  in  whfch  plaintiffs 
were  coUoca^d  for  the/  sum  of  $848.98  (being  the  entire 


m 


«■ 


'  10 


?' 


■HP.  ■ 


|6S 


MONTREAL  LAW  REPORTa 


ixtr. 

MMMtlar 

V. 

lUnMtu 


® 


( 


m.'-. 


< 


bftlance  left  to  diitribute.  aftet  deducting^  expemm)  in 
part  payment,  aa  stated  in  the  report,  of  the  aum  of  |848.06 
the  amount  of  the  SuiHjrior  Couft  coata  ; 

"  Connidering  that  this  collot^ation  wa«  not  ront.-Med  by 
any  one,  but  on  the  20th  April  the  phiintiffH,  without  any 
notice  to  dc^fendant,  filed  a  relrtu^it  desisting  from  th.(  col- 
location  so  made  in  their  favor  by  privilege  except  as  to 
the  sum  of  187.66,  alleging  they  had  been  paid  $816  on 
wjcount  of  the  1848.05  and  |4.60  .osts  of  exoi^ution,  loi^ving 
187.66  due  by  privilege,  and  claiming  to  be  paid  am  mart 
la  livre  for  $861.  thd  costs  in  the  Court  of  Queen's  Bench  ; 

'•  Considering  that  a  new  report  of  distribution  was 
made  on  the  16th  of  September  last,  in  which  plaintiffs 
were  only  collo<;ated  by  privilege  fof  $87.66  and  for  a 
dividend  of  121.89  on  their  costs  in  the  Court  of  Queen's 
Bench,  and  the  balance  was  ab^rbed  by  costs  of  opposi- 
tions,  etc.,  by   the  Federal   Bank  and  other    creditors ; 

"  Considering  that  the  defendant,  as  a  judicial  surety, 
could  not  iiave  demanded  the  discussion  of  the  principal 
debtors  (Art.  1964  0.  C),  but  the  plaintiffs  themselves 
discussed  them  of  their  own  accord  and  realised  #406.02 
from  the  sale  of  their  movables  before. they  brought  this 
action ;  *     /  "  ' 

"Considering  that  plaintiffs  might  have  taken  the 
whole  of  this  sum,  as  a  payment  towards  their  claim,  as 
no  opposition  was  filed  till  the  21st  February  last  (Art 

60i,c;o.p.){  ■      ^     ■ 

Considering  that  in  any  case  they  had  a  special  pri- 
vilege on  the  proceeds  of  the«ale  for  the  sum  pf  1848.06, 
amount  of /the  Superior  Court  costs  (M.  L.  E.,  «  Q.  b! 

"  Considering  that  whatever  plaintiffs'  duty  was  tow- 
ards said  bank  as  to  filing  "said  opposition,  it  did  not  ex- 
tend to  renouncing  to  the  c^location  in  their  fayor^and 
which  they  were  entitled  to  receive  by  privilege,  in  order 
that  the  said  bank  and  other  creditors  might  benefit 
thereby,  at  tjie  expense  of  defendant  and  his  co-8Ucety;v 

"Considering  that  plaintiffs  say  that  they  were  bound 
to  renounce  to  said  collocation  because,  although  it  was 
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given  them  to  cover  pro  tanto  their  Snperior  Court  coeta, 
they  were  not  entitle<l  to  receive  it,  eicapt  as  toabaUn.u! 
of  I8T.66,  l)ooauBe  the  sum  of  |816  paid  them  on  the  IJHh 
February,  waa  on  awount  of  such  conta,  and  there  wm 
only  thia  balant^  left  unpaid,  and  aa  to  their  coftts  in  the 
Appeal  Court,  they  had  no  privilege  for  them  and  could 
only  rank  au  marc  la  livre  ; 

•^ Considering,  however,  that  there  having  been  no  apo. 
oial  imputation  of  the  1816,  the  lajv  imputed  it  in  dia- 
charge  of  the  debt  actually  payable,  which  the  debtor 
had  at  the  time  the  greateat  interest  in  paying  (Art.  1161, 
C.  C.) ;  and  that  on  the  19th  of  Febtuary  the  debt  which 
the  defendant  had ,  the  .greatoat  interest  in  paying  waa 
the  bill  of  cost*  In  the  Court  of  Queen's  Bench,  be- 
cause the  plaintiffs  had  then  realised  $406.02  from  the 
aale  of  the  principal  debtor's  effects,  out  of  which  they 
were  entitled  t^^be  paid  by  privilege  the  bill  of  costs  in 
th«»  Superior  Court,  while  they  had  no  privilege  for  the 
other  coats ; 

"  Considering  that  def^dant  should  have  the  benfefitof 
the  proceeds  realised  froAi  the  judicial  sale  to  the  extent 
at  least  of  the  sum  of  |848.98  for  which  plaintiffs  were 
colkHjated,  and  which  wis  in  effect  offered  to  them,  but 
which  they  refused  to  accept ; 

•SOouaidering  that  Art.  196||fi.  A,  Bnacts  that  surety- 
ship ifi  at  an  end  when  by  thefBpf  the  creditor  the  surety 
c4n  no  longer  be  subrogated  in  ttie  rightfei  hypothecs  and 
•privileges  of  such  creditor,  and  that  this  arUcfe  applies 
as  well  to  caution  solidaire  as  to  caution  simple  (Sirey,  Gil- 
bert, art.  208t,  No.  1),  and  that  by  law  the  surety  is  re- 
l«?ased  in  proportion  to  the  injury  done  him  {idem  No  80  • 
28  Laurent,  No.  806) ; 

"  Considering  that  although  the  retraxU  renouncing  the 
collocation  is  not  specially  pleaded,  not  having  been 
made  till  after  issue  was  joined,  and  no  notice  having 
been  given  defendant  of  the  filing  thereof,  yet  it  forms 
part  of  the  proof  made  by  defendant ; 

"  Considering  that  the  filing  of  this  retraxU  yrem  an  act 
of  the  plaintiffs  as  creditors  by  which  the  defendant  as 
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Dlahuirh   ?  r'Tu  '"'  •'"^''"«»'"*»  *»  »»»«  Privil«K«  which 
plaintifl.  had  for  th«  .u.p  of  1848.98.  th«r«by  renounced 

fhaT«xt!rr  ""^  '"'**  ^"<^'"**'"^  '""•  •"^'"  prejudiced  to 
"Doth  dedaru  that  plaintiHV,  .re  not  «uti(I..d  to  recover 
Httid  Hum  from  d«f«„dant,  and  doth  maintain  d..fond.nf. 
pl.'*  to  th«  «it«„t  of  ...lid  .u,n  :  and  doth  adjudge  and 
oondomn  defendant  to  pay  plaintiff,  the  -am  of  L.98 

of  1848.98.  with  interest  and  co«t.  of  «uit.  di.iraU.,  etc." 
L.  O.  A.  Crt$i4,  attorney  for  defendant 

(J.K.) 


!,->■ 
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,  October  81,  1881 

^  Coram  Tait,  J. 

CLORAN  V.  MoCROBY. 

Maliciaus  criminal  prosecution'-. Probable cauie^JMfiner  ob- 
.     tatntng  money  byfaluf  representation,  in  name  of  firm  for 
Ms  oum  purpose.  jj      J 

The  pljUntlff,  who  WM.In  p»rtner.hlp  with  the  defendant  obUlned  a 
firm  Anri  »t>.»ki. I-        *^  5Sf '*<1"''*«  to  meet  a  note  of, the 

Peb  Curiam  :  ~  ' 

This  is  an  action  claiming  JlO.OOO  aa  damage,  for  mail- 
ciqna  cnminal  prosecution,  on  a  charge  of  obtaining  ilOO 
by  false  pretences  from  ono  Bdward  Elliott    *       *        • 

Theplain^^dTdefendant  were  partners  in  the  firm 
Crory  &  Oloran.  • 
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The  « iT<min«t«n.'«i  indnr  whinh  th«  mon«y  ,|Jm  ob- 
.  t.in«.l  «r«  ..t  forth  in  Mr.  Blliotf.  d..,HMiiUo,,  miuj.  b«. 
foro  th«  police  maffi.tr.t6. on  ih«  20th  of  Augu.t.  1^86. 
bdor^  dcAmdant  laid  th«  information.  ^I«  «y«  th.t  on 
»ho  mh  of  AuKU-t  pUintiir  «.me  into  hii.  .hop.  about 
»  quarter  to  throe  <,Iork  in  the  anernoon.  and  a«ked  him 

McCrorjf.  hi.  partner,  waa.out  of  ^qw«  and  that  there 
waff  a  note  bt  the  firip  amounjingto  |460  'due  that  afte^  " 
noon,  and  that  h«  wa.  1100  .hort  ^o  meet  it;  and  he' 
further  .ays  that  plaintiff  ^avo  him  thi5  ban  of  the  firm  in 
•cknow lodgment  of  Haid  loan." 
Theae  atatementa,  which  Elliotraay.  plaintiff  made  to  ^ 
•  him,  were  not  true,  for  the  defendant  waa  not  out  of  town 
and  there  waa  no  note  df  the  firm  due  on  the  l^th  of 
August,  and  said  amn  Was  not  boYrowed  or  required  for 
V    any  purpose  of  the  firm,  but  f,^r  plaintiff',  own  purpose, 
and  the  money  was  so  obtained  without  the  knowKnlire 
^r  consent  of  dofendant.  .  - 

vThp'  defendant,  on  the  strength  of  Elliott's  deposition     ' 
laid  an  information  charging  ptaintiff  with  obtaining     • 
moiiey  under  false  pretencei,  and  he  was  thereupon  ar- 
rested^   The  arrest  took  pUage  on  the  20th  of  August,  and 
.  he  wa*  almost  imlfiWiaiely  released  on  bail 
J  On  the  28rd  of  August  Elliott  was  again  examined 
before  the  magistrate,  when  he  said  he  did  not  believe 
the  money  had  been' obtiined  with  intent  to  defraud 
The  magistrate  then  put  h^m  several  questions  and  called 
npon.iiim  to  produce  the  ban,  whereupon  it  came  out 
tha^  plaintiff  had  paid  ^im  the  $100  and  got'  back  the 
bom  on  the  morning  of  the  day  following  the  arrest      -     " 
The  miigistrate  was  examined  as  a  witness  by  dlefen-  ~^ 
dant,  and  s^s  he  put  Elliott  the^ie  questions  because  he 
was  annoyed  that  ^liott,  who  ww  so. anxious  about 
getting  a  warrant  against  Oloran,  ha4  ao  easily  settled  the 
Whole  matter  the  moment  an  offer  of  settlement  had  bein    2 
made ;  that  he  had  granted  the,  wafri^nt  believing  a  inis. 
demeanor  had  been  oommitt^ank  ,» it  wa.  unlawful  * 
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tcsettle  out  of  Court,  he  did  not  want  to  countenimcte  a 
settlement.  He  says  further  that  despite  Elliott's  cSbge 
of  ^ttitude  towards  plair^tifT,  he  committed  plaintiffor 
^irial  because  it  was  clearly  shown  by  Elliott's  and  defen- 
dant's depositions  that  the  offence  had  been  committed; 
and  the  fact  of  plaintiff 's  redeeming  his  bon  aftetiards 
did  not  alter  the  position  if  a  misdemeanor  had  beet  coin; 
mitted.  '      ^  »■ 

What  the  Court  has  to  look  at  is  whether  defewaant,  at 
the  time  he  Itid  the  information,  had  reasonable  ahd  pro- 
bable  cause  for  doing  so.  In  view  of  JEUiott's  firit  depo- 
sition saying  the  money  was  obtained  up^'thiE  iepre-^ 
sentation  that  it  was  required  to  take  up  a  note  of  the 
firm  due  that  day  and  that  defendant  was  absfnt^roiii 
town,  both  of  which  representations  were  falsi,  I  t^i^ 
defendant  had  reasonable  and  probable  cause!  and  al- 
though Elliott  may  have  rather  changed  his  attitude  after 
getting  paid,  this  did  not  make  the  defendant!  position 
worse.  We  must  take  that  as  it  existed  wh^n  Me  laid  the 
inforaaa^on.  As  to  the  contention  that  plaintiff  had  aHght 
to  signVthe  firm  name  to  obligationsT  such  ri^t  if  it  ex- 
isted onty  extended  to  obligations  concerning  the  firm's 


had 

this 

his 


business;    As  between  himself  and  his  partier  he 
no  authority  to  give  the  firing's  name,  as  he  (did  in 
case,  to  obtain  money  for  his  own  purposes  ^ith^ut  -.« 
jwrtner's  conBeut,  and  upon  the  reprepentations  w  lich 
Elliott  stated  he  made  in  his  first  deposition.!  I  thinic  he 
has  failed  to  prove  absence  of  reasonable  a|id  proWable 
cause  on  the  part  of  def(pndant,  which  he  ^s  boutaS  to 
do  to  succeed  in  this  suit  (Addison,  Torts,  8rd  ed.,  p. Tu), 
and  his  action  should  be  dismissed  witkcoste,  as  it  *' 
The  judgment  is  as*  follows  :— 
"The  Court,  etc......  ' 

V  Considering  that  -plaintiff  claims  |10,00(  as  damages 
for  alleged  nyilicious  criminal  prosecution  <^  a  chaCe  of 
obiaihing  #100  by  fiUse  pretences  from  one  Edward  Elliott, 
and  that  def(^ndant  pleads  in  effect  reasonJble  a^a  pro- 
bable ^nse^or  doing  as  he  did ; 


CnnHidoringLthat^j^amtiff^ 
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new  m  the  finn  of  McOrory  &  Oloraii.  and  that  said 
ifilliott,  by  a  deposition  made  before  the  police  magistrate 
on  the  20th  day  of  August,  1886,  deposed  that  on  the  Itth 
ot  August,  plaintiff  came  into  his  shop  about  a  quarter  to 
three  o  clock>  the  kftemoon,  and  asked  him  to  lend  him 

Sr*/S''[P''^'*"^'^  ^**"*^  ^«'  **»«  fi^°».  «»yinff  that 
McUrcftrfhis^  partner,  was  out  of  town,  and  that  there 
was  a  iTote  of  the  firm  ajmoUnting  to  #450  due  that  aiter- 
noon,  aad  that  he  was  #100  short  to  meet  it ;  and  that 
he  farther  deposed  that  plaintiff  gave  him  the  b<m  of  the 
nrm  in  acknowledgment  of  said  loan ji^  ■  '" 

"Considering  that  the'se  statementlUhich  Elliott  says 
piaintilt  made  to  him,  were,  not  true,  for  defendant  was 
not  out  of  town,  and  there  was  no  note  of  the  firm  due 
on  the  Itth  August,  and  said  sum  was  not  borrowed  or 
required  for  any  purpose  of  the  firm,  but  for  plaintiff's 
owB^purpose,  and  the  money  was  so  obtained  without 
the  knowledge  or  consent  of  the  defendant ; 
■■'■■    "  Considering  that  defendant  on  the  strength  of  Elliott's 
deposition  laid  the  information  complained  of,  charging 
plaintiff  with  obtMning  money  under  false  pretences,  and 
he  was  thereupon  arrested ; 

*•  Considering  that  defendant  at  the  time  he  laid  the 
information  had  reasonable  and  probable  ca^se  for  doing'^ 
so  in  view  of  Elliott's  deposition/ saying  the  money  w4 
obtained  upon  the  representation  that  it  was  required 
to  take  up  a  note  of  the  firm  due  that  day,  and  that  de- 
fendant  was  absent  from  town,  both  of  which  represen- 
tations were  false ; 

^  Considering  that  although  Elliott  may  have  somewhat 
changed  his  attitude  towards  plaintiff  after  getting  paid 
by  plaintiff  the  amount  of  said  ban,  which  plaintiff  paid 
the  morning  of  the  day  following  his  arrest,  yet  this  can- 
not make  defendant's  position  worse,  the  Court  having  to 
judge  of  that  as  it  existed  at  the  time  of  the  laying  of  said 
informaticm;  \  .  ^      ; 

"Oonsidering  that  plaintiff  has  not  established  that  he 
had  amr  right  to  sign  the  firm^  namoto  wud4wi>  tho  u».- 
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paTtner's  consent,  and  upon  the  representafionB  which 
Elliott  said  he  made ;   " 

"  Considering  that  defendant  has  proved  the  material 
allegations  of  his  plea,  and  that  plaintiff  has  failed  to 
establish  the  absence  of  reasonable  and  probable  canse  on 
the  part  of  defendant ; 

"  Doth  dismiss  said  plaintiff's  action  with  costs,  tUi- 
traits,  etc."  ''  • 

-    .     -  Action  dismissed.  . 

GreeAshields,  Guerin  8c  CfreenslueMs,  attorneys  for  plaintiff. 
Curran  Sf  Orenier;  attorneys  for  defendant. 


Coram  Mathieu,  J. 


6  f6vrier  1887. 


f' 


LANCTOT  v:  ^YAN. 

iMia  dedmane—Paiement  da  droits— Preuve. 

JuoA:— Que  d'aprts  les  ststats  qui  r^isaent  la  perception  des  droits  de 
donane  sor  las  marchandises  qui  enbent  daps  notre  pays,  dans  toote 
poursuite  oil  doi^  se  faire  rapplicanon  de  x»s  lois  de  doaane,  il  in- 
combe  aa  propri^taiis  des  raarchandiBes  de  faire  la  preuve  que  tous 
lee  droits  ont^t^  r^lifirement  pay  68  etque  lea  prescriptions  de  la 
lot  ont  4t6  remplies. 

Le  demandenr,  marchand  d'ornements  d'6glise  de  Mont- 
r6al,  allegne  dans  sa  declaration  que  daps  le  mois  de  juin 
1886,/leddfendenr~a  rinstigatiou  de  deux  personnes  du 
nom  <te  O'Hara  et  Ambfois*^  fit  saisir  sans  mandat  ou-bref 
d'ex6cntion,  certaines  marchandises  formant  partie  du 
fond  de  commerce  du  demandeur,  dans  soij,  magasin,  It 
Montreal,  sous  pr6texte  qu'il  aTalt  vioj^  les  droits  de 
douane  du  Canada  et  pass^  ces  marchaQdises  en  contre- 
bande;qne  le.d6fendenr  ayant  ideaac^  le  demandenr  de 
faire  enlever  ces  marchandises,  for^a  celui-cilde  d^poser 
entre  ses  ibains  nne  somme  de  |5,000.00  i\ti^fi  depnis  ce 
temps  le  demandeur  avait  protests  le  d6fendeu#  et  Vaurait 
fOUYCat  raqniH  da  faire  d6cider  a>  caus^  par  les  wrtoii^ 
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8XIPBBI0R  OOUBT. 

^r^i?l*'*^"^t^''^  pemettrede  ,^.„..  «,„  u«po,  e. 
dHre  d6charg6  d^  la  saipie.  mais  que  ib  dit  dfefend^T  ne 
tmt  aucun  compte  de  oes  protestatioriK  U  demandeur 
conclnt  k  ce  qu'ir  soit  dtelarfe  propri4ire  djs  dits  effets 
saisis  Aceafi',1  ait  maiu-lev6e-de  li  ^sie,  >t  A  ce  que 
son  d6p9t:^|6,a00.00  lui  soit  remis.      U, 

_%d6fend^ur  plaida  entr'antrea  plaid<^M  que  ladite 
saisie  avait,$t6  Ifigalerat^nt  faite  parce  que  le  demandeur 
avait  pass^  ui^e  certainb  partie  des  marehandises  saisies 
et  dautres  encore  en  comrebande,  et  avait  ainsi  en  ne/ 
payant  jes  droits  imposes  par  la  loi  et  en  exhibant  d^ 
fancies  factures  po^r  d'auties  marehandises  6valu6ea  au- 
dessous  de  leur  valeur,  |iol6  les  lois  de  douane.^que 
les  marehandises  sanies  sje  trouvaient  par  suite  sujetlMi 
6tre  confisqu^es,  et  ^I'ava  ent  et§  l6galement ;  que  le  dit 
d6pot  de  16.000.00  &vait  e^6  depose  en  banque,  Wivant  la 
loi,  pour  repr^senter  les  n^i^rchandises  confisqufies  jusqu'A 
ce  q^9  le  ministredes  do^anes  eij  ait  d6cid6  autrement. 

A  ce  plaidoyer,  1^  demAiid&ur  fit  «iie  reponse  en  droit 
en  demandant  le  Yejet :  ^o.-Pafceque  ce  pWdoyer  ne 
sappnquait  qu^  une  partie  des  marchandiaea  saisies,  et 
ne  pouvait  j«fier  lii.  saisija  de  toutes  les  marehandises  • 
2o.  Parce  qufi  je  plaidoj^er  ^tait  trop  vague  et  ineertain  et 
nindiquaitpaiqhelld  partie  des  marchan4ise8  saisies  le 
d6feudeur  avait  droit  .^^jo^fisquer. 

La  Cour,  troiivant  dans  nos  lois  sp^ciales  de  douane  un 
pnvilege  dfiro^ant  au  droit  commun,  renvoya  cette  r6- 
ponse  en  droit  ptix  le  jugement  suivant :      - 

"  La  Cour,  etc....V  " 

"^itendn,  etc.,  {/am  de  la  cause  d0e!tpo8gs)^;^ 
"  C!on8id6rant  que  par  la  section  163  du  chapitre  12  des 
statnts  du  Canada  de  1888,  46  Victoria,  il  est  d6cr6t6  que 
81  une  personne,  dans  I'intention  de  frauder  le  Tevei|»  dn 
Canada,  importe  par  contrebi^de  on  introduit  olandesii- 
nement  en  Canada  des  effets  aur  latqn^  dea  droita  sont 
impoa^  on  dresses,  fait  paaser  ou  esaaie  de  fiiire  paaaer  d 
la  douane  une  facture  ftlusse,  contrefaifc  ou  frauduleuse, 
on  easaie  en  auoune  maniferB  de  ii|udcr  le  rftvani,,  ^  ^^p. 
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impo86s  sur  des  eflfets,  ces  effets  seront  saisis  et  confis- 
qu68 ;  ' 

"  Congid6rant  qtte  pi^r  14  section  118  du  dit  statut,  la" 
preuve  du  fait  que  les  droits  exigibles  k  regard  de  tous 
etfets  out  6t6  acquitt6s  et.que  toutes  les  exigences  du  dit 
acte  en  ce^quicqncerne^  la.  d6olaratioff  des  effets,  ont  §t6 
remplies,  incombera  dans  tous  les  cas  aux  personnes  dont 
le  devoir  dtait  de  s'y  conformer ; 

"  Considi§rant  qu'il  r&ulte  de  ces  dispositions  que  1^ 
dfefendeur  n'6tait  pas  tenu  d'indiquer  dans  son  plaidoyer 
W^auses  de  la  saisie,  mais  qu'il  lui  suffisait  d'ail6guer 
d?«iie  maniere  g6n6rale,  comme  il  le  fait  que  ces  effets  ont 
6tS  saisis  pour  contrave^tion  aux  lois  du  revenu ;  que 
c'est  au  d6fendeur  A  faire  la  preuve  qu'il  a  acquitt4  les 
droits,  et  s'est  conform^  a  la  loi  de  maniere  A  rendre  la 
saisie  des  dits  effets  nulle ;  *  ■ 

"  Consid6rant  que  la  dite  r6ponse  en  droit  du  dit  de- 
imandeur  est  mal  fondle  ; 

"A  renvoy6  et  renvoie  la  dite  rfiponse  en  droit  avec 
d6peiis  distraits,  etc." 

Lajlamme,  Laflamjne,  Mqdore  Sf  Cross,  avocats  du  deman-^ 
deur. ' 

H.  Abbott,  avoc&t  du  d6fendenr. 


[In  Review.] 


March  81,  1887. 
Coram  Jett^,  Wurtele,  Tait,  JJ. 
MORRIS  V.  WILSON. 

Chose  juffie— Judgment  ntamtaining  saisie-gagerie 

Bkld:— A  judgment  obUined  againat  a  tenant  by  default  in  a  case  of 
mitif-gagerie,  declaring  the  aeinire  good,  ifi  not  chose  jugSe  against  bim 
as  to  the  ownenhip  of  the  effects  seiied,  in  a  eapias  case  in  which 
he  is  accused  of  fraudulently  secreting  such  eflfocts ;  and  it  is  com- 
petent for  him  to  prove  that  they  are  the  property  of  bis  wilb. 

l^he  judgment  under  Review  wa6  rendered  by  the  Su- 
perior  Court,,  Mathieu,  J.,  Feb.  t.  1887. 


-^•^\- 
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Tait,  J.  (in  Review):  '• 

This  is  a  review  from  a  judgment  of  the  Superior  Court, 
Montreal,  quashing  a  writ  of  a^as  ad  retpondendumiBBwd 
by  plaintiff  against  defendant 
:_  J***®^"*  was  issued  upon  tjie  affidavit  of  plaintiff  which 
set  forth  in  substance :—      ' 

That  the  defendant  owed  him  |162.50  I3r  rent  and 
taxes  due  tinder  a  notarial  lease,  dated  28th  October, 
1886,  of  a  house  1246  Dorchester  street,  Montreal. 

That  the  defendant  undertook  to  and  did  garnish  the 
■premises  wifh  sufficient  furniture  to  cover  the  rent. 

That  about  the  80th  of  October  last,  defeiidant  fraudu- 
dukntly  and  secretly,  without  the  knowjedge  or  consent 
of  plaintiff,  and  with  intent  to  defraud  him,  and  his,  de- 
fendant's.  creditors,  generally,  left  the  premises,  and  ear- 
ned away  and*  secreted  the  whole  of  his  furniture  which 
garnished  the^  premises,  except  a  few  articles  of  trifling 
value. 

That  on  jhe  4th  of  November,  1886,  plaintiff,  by -€  writ 
of  saisK-gaderie  par  droit  de  mite,  followed  and  seized  a  por- 
tion of  th6  effects  in  question  in  "house  No.  72,  City  Ooun- 
cillors  sttreet,  where  defendant  had  concealed  them,  and 
that  on/  the  4th  of  December,  he  got  an  order  to  draw 
judgmefnt  in  that  suit  in  his  favor. 

Thatjthe  goods  so  seized  were  of  little  value,  and  not 
nearly  Sufficient  to  pay  said  judgment  and  costs.  > '  - 

That,>he  plaintiff  had  not  been  able  to  discover  where 
defendant  had  taken  the  rest  of  the  furniture  which  he 
was  still  secreting  with  fraudulent  intent  and  had  refused 
to  return.  ■:•■"::.■  ;  ■,■.'".*.'.,'.'■       ■.  .  ' 

The  defendant  presented  a  petition  to  quash  this  writ, 
allleging  the  falsity  of  the  allegations  of  the  affidavit ;  and 
further,  that  during  the  times  mentioned  therein,*  he  had 
been  a  member  of  the  firm  of  Wilson  &  Cowley,  printers ; 
that  before  the  issue  of  the  capita  he  had  made  an  aban- 
donment of  alliiis  property  in  conjunction  with  Cowley, 
for  the  benefit  oF  his  creditors.  That  on  the  10th  of  Nb- 
vember  last,^^  curator  had  been  appointed  to  said  estate 
.and  had  taken  possession  of  all  the  goods,  chattels  and 
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effects  of  petitioner,  and  war^then  in  process  ofdistribuiT 

ing  the  proceeds.  -k* 

That  the  eflfecfs'  iseize^rat  lr%  Oity  street, 

did  not  belong  to  him,  but  to  his  wife  ;  that  everything 
he  owned  was  left  in  the  plaintiff's  house  witen  he 
moved.  • 

That  he  w6«  never  the  owndr  of  the  furniture  which 
garnished  the  house,  and  that  at  thi  time  of  the  alleged 
secretion  he  did  not  possess  any  goods  or  effects  of  any 
kind. 

The  plaintiff  answered  the  petition  by  alleging  that 
defendant  had  held  himself  outto  be  the  owner  and  was 
reputed  the  owner  of  said  effects,  and  having  secretly 
removed  them,  could  not  plead  his  own  fraud  or  plead 
the  rights  of  others;  that  as  to  the  goods  in  City  Coun- 
cillors street,  the  judgment  declaring  them  legally  seized 
as  belonging  to  petitioner  was  chose  jugie  and  the  owner- 
ship of  them  could  not  be  discussed.  ^- 

The  Court  quashed  the  capias  on  the  grounds  that  the 
-proof  established  that  the  movables  which  had  garnished 
the  leased  premises,  and  had  been  removed  therefrom,  did 
not  beldng  to  defendant  but  to  his  wife  ;  and  that  defen- 
dant could  not  be  capiassed  by  reason  of  such  removal 
by  his  wife  of  her  property,  but  only  for  secreting  his 
own  property. 

The  evidence  clearly  established  that  the  furniture  and 
effects  moved  out  of  the  house  belonged  tp  the  defendant's 
wife.;  She  owned  them  before  she  was  married  and  they 
were  declared  to  be  hers  by  the  contract  of  marriage.   ;  u 

It  is  not  shewn  that  the  defendant  took  an  active  part 
in  their  removal.  There  is  no  do^bt  he  knew  th^y  were 
being  moved  and  acquiesced  in  Anch  removal,  an4  failed 
to  inform  the  plaintiff  of  what  was  going  on /till  the 
removal  had  been  completed.  V  / 

On  the  2nd  November  last,  the  defendant  wr^te  plaii 
tiff  the  following  letter : 

«•  Dear  Sir,— I  regret  veiy  maeh  to  inform  jaa  «hat  oar  fi^  is  obllgad 
to  go  into  inaolvency  and  tb^.balanoB  of  rent,  abo  that  dn^  to^y,  is  not 
in  my  power  to  pay  at  pwaent. 
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J  Ji^lJTu  ""*'**°^  *'~*''^  *»'^^^^  pMtten  w-rt.  «d 

am  unaMB  to  iMve  my  room  yet  The  fbrnitura  wbiob  wae  in  yoor  hoiM 
tamy  wife-,  property,  ««I  I  WM  loath  to  ullow  her  to  k*.  thJo  JSuI 

S°*i»T^**''"!i  ?•  ***  '°*°  °"'  *"■'»"*    I  »••*•  Pl^-d  the  booee  in 
Mr.  R.  K.Thom«#  handi  for  rantia«nd  he  ha*  the  Iwye. 

At  aooo  aa  I  can  pay  you  what  I  owe  you  r  ilill  do  aa 

I  am  yoan  leapeotltaUy, 

(Signed,)  B.  A.  WILSON." 

AH  this  shews  that  the  defendant  was  more  intoMrted 

I  F!;^!f V"*  **"  "^^^^  f»"»  *«»  »»>•«»  ^  «wdi4or  the 
pWntiff,  but  the  qnestidn  is  whether  the  defendant  it 
liable  to  proceedings  by  way  of  cairias,  however  oemar- 
able  his  conduct  may  have  been  in  not  disclosing  to  hi* 
creditor  what  was  going  on,  in  older  that  the  latter  raiciit 
take  steps  td  secure  himself. 

The  plaintiff  asks  that  the  judgment  complainad  of  be 
reversed,  Ist.  Because  there  is  cko»ejug4e  as  to  the  effaota 
.  seized  in  City  Councillors  street,  it  b<ling  deckmd  that 
those  eflTects  belong^  to  defendant,  and  he  therefim  can- 
not now  plead  that  Meyj^long  to  his  wife,  and  he  aeorated 
them ;  2nd.  Because  bT§%  defendwit  being  po.««sor  and 
holding  himself  out  as  piopri^tor.  the  law  presumes  that 
he  IS  proprietor,  and  he  cannot  be  all$»wed  to  prove  the 
contrary  and  to  set  up  his  own  fraudt^Srd.  Because  while 
the  capias  was  pending,  the  defendant  acquiesced  and 
offered  to  settle  debt  and  costs. 

As  to  the  first  ground,  the  declaration  in  the  saisie- 

gagerie  suit  simply  alleged  that  certain  effects  which  gar- 

mshed  the  premises  had  been  removed,  and  a^ked  that 

'  they  might  be  attached  and  declared  subject  to  plaintiff's 

privilege,    -.  [ 

There  Was  no  contestation  raised  as  to  th^  ownership 
of  the  goods. 

A  judgment  was  rendered  by  defiiult,  declaring  the 
seizure  good,  and  the  effects  subject  to  plaintiff's  pri- 
vilege and  ordering  them  to  Jbe  sold.^  But  this  judgment 
IS  not  chotejugHf  against  defendant  as  to  the  ownership 
of  the  goods  in  the  present  casein  which  he  is  accused 
of  fraudulently  secreting  them.-  - 

The  question  of  plaintiff's  privilege  upon  the  ffooda 
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id  defendant',  liability  to  capias  for  secreting  them  are 
wo  very  different  things.  The  plaintiff  might  have  a 
privilege  upon  them,  although  they  wore  not  the  defen- 
dant'H  property,  and  the  defendant  might  have  no  interest 
in  contesting  such  a  privilege.  But  when  aticused  of 
fraudulently  removing  and  secreting  the  effects,  while 
admitting  plaintiff's  privilege  ho  is  surely  entitled  to  say 
that  they  were  not  his  property  and  that  he  did  not  se- 
creter  them. 

We  do  not  think  the  second  ground  urged  by  plaintiff 
for  reyersal  is  tenable.     This  property  belonged  to  the 
wife  tinder  the  contract  of  marriage,  which  declared  her 
separated  as  to  property  from  her  husband.    The  legal 
possessidn  of  the  effects  was  in  the  wife  and  not  in  the 
husband,  and  she  could  deal  ^ith  them  as  she  thought/ 
best.    Under  such  circumstances  there  is  no  presumptioV 
of  ownersl«p  in  defendant  that  can  be  urged  as  preventing 
Kim  fjoin  sitting  up  and  proving  his  i^ife's  ownership, 
nor  ^an  there  be  any  fraud  in  bis  doing  so.  / 

As  Ho  the  third  ground,  we  46, not  regard  the  Efforts 
made  by  the  defendant  to  settle  witii  the  plaintitffor  the 
debt  due  him  as  any  acquiescence  oh  defendant  part  in 
tlfA^apias  proceedings  taken  against  him,  no/5o  we  con- 
sider that  the  fact  of  the  wife's  not  interveidng  can  oper- 
ate to  the  prejudice  of  the  defendant.  /  . 
^  As  to  the  goods  ^ized  in  the  saisie-gf^gene  suit,  she  pro- 
bably was  advised  that  it  would  b^tseless  for  her  to  in- 
ervene,  as  the  effects  seized  wot/ subject  to  plaintiff's 
)rivilege,  and  as  she  had  no/^operty  at  stake  in  the 
-apias  proceedings,  she  had/to  interest  in  becominir  a 
>arty  to  the  suit.                 /                              "-  „ 

Upon  the  whole,  the  G<^rt  is  unanimously  of  opinion 
that  the  defendant  has/ot  been  brought  within  the  pro- 
visions of  article  79«f,  C.  C.  P.,  and  that  the  judgment 
should  be  confirmed,  and  it  is  confirmed  with  costs  against 
plaintiff.  '/       , 

f  Judgment  confirmed, 

itform  4- J3iW,  attoUeys  for  plaintiff 

F.  .E;.  GUMiin,  attorney  for  defendant. 
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April  80,  1887. 
Coram  Tait,  J.  /     -  / 

^       FITLTON  KT  AL.  V.  DARLING  kt  al. 
PnvUyof  Cvntract—Partnershiit—  Work  done  byftrm—Set  off. 

HaLo:-r- Where  work  wm  executed  by  •  firm  of  p^r^r^  duly  regietei«d, 
conSpoiwd  of  three  iMrwina,  they  h«Te  s  right  tolfeover  the  valae  of 
■nch  work,  althouKh  the  parties  entrastlng  them  with  the  work  be- 
lieved they  were  doalinK  with  two  members  only  of  the  firm,  who 
.  were  st  the  same  Ume  carrying  on  busineM  m  •  ragisterad  Arm  of 
pnbUshers— more  especially  as  the  two  persona  combing  the  pub- 
liahing  firm  were  partiea  to  the  suit,  and  similar  work,  proviou*Iy 
executed  by  the  printing  firm  on  the  order  of  the  same  agents  had 
Iwen  paid  for  on  acooonts  rendered  by  the  ^rintfng  firm.  ' 

2,  An  account  due  to  a  defendant's  attorneys  Mno(.be  opposed  in  com- 
pensation of  a  claim  against  the  client,  and  (^Mence  of  snch  alleged 
contra  aircount  is  inadmiasibla 

Per  Curiam:—" 

The  plaintiffs,  composing  4h!?  Brm  of  Fulton,  Richards 
&  Waters,  sue  the  defendants  in  their  capacity  of  execu- 
tors of  the  Will  of  the  late  Wm.  Darling  for  1882.76, 
alleging  that  the  defendants,  acting  through  their  attor^ 
neys,  Messrs.  Morris  &  Holt,  employed  the  plaintiffs  to 
print  the  case  required  to  be  filed  in  the  Supreme  Court 
in  a  cause  therein  pending,  in  which  defendants  were  ap- 
p^^llants,  and  William  Dudley  et  al.,  were  respondents; 
that  plaintiffs  duly  performed  the  work,  and  that  it  was 
worth  the  amount  sued  for. 

The  defendants  file  three  pleas.  By  the  first  they  say 
that  theyjiever  contracted  of  became  liable  to  plaintiffs 
in  the  manner  and  form  set  forth  in  their  declaration.  By 
the  second  they  allege,  that  the  case  was  placed-by  them, 
through  their  said  attorneys,  in  the  hands  of  Messrs! 
Fulton  &  Richards,  a  distinct  firm  from  plaintiffs,  to  be 
printed  at  the  request  of  and  under  ^  spicial  written  ' 
agreement  with  said  firm,  and  that  they  had  been  paid 
in  full  by  said  defendants.  By  the  third  ple»^  they  say 
there  is  no  /m»  <fe  droU  between  them  and  pli^ntiffs  with 
regard  to  the  matter  set  forth  ia  the  declaration  of  the 
latter.  .^  "" 
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The  plaintiffs  aniwor  th«  first  sW  third  pleas  gene- 
rally, and  to  the  second  they  say.  that  the  case  was 
not  pnt  into  the  hands  of  Fnlton  &  Bichaids,  nor  did 
they  ever  undertake  the  work,  nor  wss  there  any  under- 
standing that  any  other  lirm  than  tha^of  plaintiffs  should 
do  it ;  that  all  correspondence  and  instructions  iii  resiwict 
thereto  were  given  to  th?  latteV  firm,  and  that  defendants 
have  never  paid  for  the  work. 

The  proof  shows  that  on  the  41  h  of  May.  188/>,  John 
Napier  Fulton  and  John  Richards  rogisterod  a  partner- 
ship declaration  in  the  usual  form,  declaring  that  they 
intended  to  carry  on  business  in  Montreal  as  "  publishers 
•nd  collection  agents "  under  the  name  of  "  Pulton  & 
Richards/'  On  the  16th  of  Junejof  the  same  year,  th6 
«Mne  FnllAn  and  Richards  and  the  plaintiff.  Louis  Waters. 
registered  a  declaration  that  they  intended  to  carry  on 
^nsiness  as  "printers"  under  the  name  of"  Fulton,  Rich- 
ards &  Waters."  j  / 
Froni  the  summary  of  the  pleadings,  it  will  readily^e 
seen  that  the  questions  at  is8ue\are  four  in  number  :— 

1.  To  which  firm  was  the  work  intrusted  ? 

2.  Which  did  it?  \ 
8.  What  is  the  value  of  it  ? 

4.  Was  it  paid  for?  ^  ^ 

We  will  consider  these  questions  in  somewhat  different 

order,  taking  the  last  first.  .     f\ 

It  is  expressly  alleged  in  the  plea  that  the  printfiig  Wa^ 
given  to  the  firm  of  Fnlton  &  Richards.  un4^ii  special  ' 
written  agreement,  and  that  this  firm  tad  bm^paid  mjmil 
by  defendants.  The  evidence  does  not  prove  payment, 
^ut  that  Meaors.  Morris  &  Holt  hare  a  claim  against  Ful- 
ton &  Richards,  which  the  latter  dispute,  for  retainere, 
fees  and  disbnrsemdnts  in  different  cases' wliioh  were 
given  them  to  conduct  by  Messrs.  Fulton  &  Richards,  act- 
ing for  the  different  claimants. ' 

UiB  cfvident  thftt  even  if  the^ntract  had  been  With 
Fulton  &  Biohardai  aplea  io  the  action,  setting  up  iu 
compensation  of  plaintiflTsaSmaad  the  account  of  Morris 
»  Holt  for  professiqmd  servicei  rendered  that  firm,  would 
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not  havo  benn  •  gooA  pl«i.  If  the  defendAiity  coald  not 
h»ve  ttlluged  compeniwition,  much  leM  vma  they  be  flowed 
to  prove  it.  The  evidence  upon  that  point  must  be  re- 
.je<!ted,  and  it  must  be  held  that  defendanta  have  failed  to 
prove  payment  as  alleged. 

There  is  no  difficulty  in  arriving  at  a  conclniiion  as  to 
which  Hrm  did  the  work  ;  for  it  is  dstablishtHl  beyond  any 
question,  that  the  plaintiffs  did  it.  Now.  the  point  that 
was  most  pressed  upon  me  at  the  argument  by  defendants' 
counsel,  was  that  they  had  contracted  with  Fulton  ft 
Richards  to  do  this  work,  and  therefore  plaintiiFs  had  no 
action.  In  my  opinion  thoy  have  failed  to  prove  that  the 
work  was  done  under  a  special  written  agreement  with 
Fulton  &  Richards,  as  alleged  in  their  plea. 

The  circumstances  as  I  find  them  proved,  are  briefly 
these :— Thd  two  firms  occupied  different  flats  in  th«  sam* 
building  in  Hospital  Street.     In  June,  1886,  Fulton  & 
Richards  wrote  to  Mr.  Morris,  saying  they  were  prepared 
to  print  factums  at  80  cts.  per  page— covers  |1.60.    Privy 
Council  factums,  fl.lO.  This  was  more  than  a  year  before 
the  work  in  question  was  begun.    The  plaintiffs  also  ap- 
pear to  have  sent  out  a  circular  to  the  advocates  gener> 
ally,  including  Messrs.  Morris  &  Holt,  but  at  what  date  is 
not  steted,  in  which  they  offered  to  do  book  and  job  print- 
ing. The  printing  was  fdl  done  by  plaintiffs  and  accounts 
rendiered  in  thteir  name,  and  prior  to  the  printing  of  the 
case  in  question,  they  had  done  work  for  Mr.  Morris,  ren- 
dered accounts  in  their  name,  and  had  been  paid  by 
cheque  to  their  order,  and  included  in  this  work  was  a. 
Queen's  Bench  factum  in  the  case  of  the  Exchange  Bank 
of  Canada  and  the  Canadian  Bank  of  Commerce,  on  th^ 
first  page  of  which  was  printed  in  Urge  type  "  Ftalton, 
Richards  &  Waters,  Printers." 

The  lorder  for,  the  work  in  question  was  given  by  Mt. 
Holt  ^  Mr.  Fulton,  and  the  firm  of  Fulton  &  Richards  ' 
gave  a  receipt  for  the  record.    Mr.  Holt  says  he  gave  the^" 
order  to  fvlion  &  Richards,  but  there  is  no  doubt  that 
while  on  the  one*  hand  he  9pnsidered  he  was  giving  it  to 
that  firm,  on  thn  other  hand,  Fnltpa  ooaaidowd  iJmt  it  wm= 
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•n  order  to  the  dcfrndantB,  for  they  were  in  fact  tho'flrllli|« 
which  did  the  priiitinir,  wjd  he  waii  a  member  of  both  "^ ' 
finof  The  printeni'  pro«^  of  the  oMe  were  fVoin  time  to 
ffA«l«  aetit  to  MewirH  Morris  At  FIolA»'ii  otHiie,  nml  were  re- 
turned  to  plaintinM,  HometiuiCH  hearinj?  the  initiaU  of  their 
firm  n«me.  An  atcoant  waa  rendered  of  the  work  done 
by  plaintiffa,  and  it  appears  there  were  aome  negotiations 
for  a  aettlemeut.  Mr.  Chouinard,  Meaam.  Morria  &  Holt's 
book-keeper,  who  hna  Keen  about  aix  yeara  in  Mr.  Morria' 
employ,  and  looka  after  the  accoanUr  Wrote  the  following 
letter  to  defendants  .*—  — 

"  DaARBin,— I  Imve  reoeived  from  Mr.  MorHs  llm  <ml«r  to  niooinmcml 
your  hill  to  Mr  DarlinK.  m  you  kindly  nniaentMl  U>  rnskn  th«  apecfftri^ 
dnction  of  tflO.OO.  And  befora  I  m«hd  th«  lelt«r  to  Mr.  Darling.  Mr.  Morria' 
■akMJ  me  to  \9t\tj  th«  amount  of  pagia  with  th«  hill,  ao  m  U)  nay  It  la  cor^ 
rect  Hpve  you  any  obj«otion  U)  aend  tfi«  work  by  your  meamnKnr  or  th« 
bear«r7    I  will  rrturn  it  U)you  atom*." 

It  is  contended  that  this  letter  *waa  written  withoni 
authority,  and  Chouinard  is  subjected  to  a  long  ezaminar 
tion  upon  that  point,  wbj^'  seems  to  result  in  this,  that 
he  believed  when  he  w&a  writing  it,  that  he  hiad  a  right 
to  state  what  he  did;  that' the  object  of  verifying  •  the 
number  of  pages,  was  to  effect  a  settlement  if  |69  were 
deducted.  I^ow,  whether  he  had  authority  or  not,  it  is 
evident  he  regarded  plaintiffs  as  the  parties  interested, 
and  that  information'  was  wanted  as  to  the  number  of 
pages  upon  which  to  effect  a  settlement  with  them  at  the 
rate  of  fl.QO  a  page. 

Then  there  is  a  letter  of  September  21st,  fr$ 
to  Mr.  Fulton,  saying  t^  he,  Fulton,  is' 
thinking  the  objection  to  me  bill  came  from. 

No  settlement  being  arrived  at,  FultoL  _ 
wrote  lo  Mr.  Holt  on  October  2l8t,  as  follows  :— 

^^  have  now  made  a  demand  on  yoonelvea  and  the  execntora  of  the 

"    ""    "      for  payinent  of  the  above,  and  preaaroe  the  beat  coorae 

'  )  aoooimt  in  auit  and  atand  or  fall  by  bill  aa  deliverad. 

illueati^Siv  of  whether  we  have  charged  a  fair  prioa  o^ 


^»f 


>eT  22n^pti*t$hder  was  made  of  |10  to  Fulton 
which  is  said  to  be  the  balance 'due  them,  es- 


A 


i 


A   * 


^■ 


•a 


\/- 


^ 


^t-. 


.^ 


y 


•UPHRIOl  oofrnT 


41ft 


wir  of  both  '^■ 
oin  tinifl  to 
«I  wflr«  r«- 
aIm  of  th«*ir : 
work  dono 
(Hgotiations 
\%  h,  Holt's 
Ax.  Morris'  J/j 

following  f  ^Jljflv 


»  niooiiimvml 
h«  apectiT^l*. 
K,  Mr.  MorrU 
)  nay  It  la  oor^ 
MenKer  or  th«  H  , 

II  withonl' 
:  ezamina- 
this,  that 
lad  a  right 
ifying '  the 
"|69  were 
r  not,  it  is 
interosted, 
lumber  of 
lem  at  the 


i 


mton  of  the 

bestcoorae 

18  delivered. 

iOr  prios  o]^; 

to  Fulton 
them,  es- 


,«»' 


({mating  thu  work  at  $100  a|i«%|ill«r  ^sdneUiif  c«rt«iB 
suras  dn«  Morris  &  Holt:     I        mi,^£ . 

Now,  a|»pre«:i«tijj|g   the   svideiue  1^  the   b<wi  of  my 
ability,  I  roiisidttr  it  Nustains   the  plaintitfa'   pratvosiont 
^^*y*»«y  wore  thtf  principals  in  the  traiiHa*  tion  and  wwre 
l^he  work ;    and  that  Fulton  *  ItjiiUrds  being 
interfsted  in  their  basineMs,  went  mere  inturmedi* 
iritis  Between  them  and  defendants, 
fm  The  firm,  of  Fulton^  Ri«:har4«  had  never  done  any 
printing  for  Mr.  Morris  or  MtWrs.  Morris  A  HoltA  while 
^the  plaintiff's  had,  and  had  rendered  accottnts  aiitl  been 
*  paid  for  it  by  cheques  to  their  ow^  order.    The  letter  of 
Fulton  &  Riohards  to  Mr.  Holt,  just  cited,  and  which  is  * 
good  deal  relied  on  by  the  def<«ndants,  could  no^  alter  the 
fact  that  plaintilFs  had  done  the  work.      But  suppose  the 
defendants  could,  with  reason,  contend  that  Fulton  & 
Bichards  had,  by  their  ^gier  of  June,  18^6,  ^itd  by  redely. 
,   ing  the  record,  held  theiKlves  out  to  be  printers  and  the 
ptrties  doing  th»  work,  and  that  defendanto,  through 
their  legal  agents,  believed  and  ^ad   reason  to  believe, 
they  were  contracting  with  them^  would  that  prevent 
plaintiffs  recovering  ?  ' 

The  members  of  the  firm  of  Fulton  &  Richards  are 
pairties  to  this  suit,  and  acknowledge  plaintiffs'  right  to 
recover.  What  interest  have  iefend<uits  in  contesting 
that  right,  unless  they  have  paid  Fulton  &  Richards  for 
the  work,  or  can  be  prejudiced  i^  some  way  by  having  to 
pay  plaintiffs  ?  They  have  failed  tp  prove  payment  or  to 
-show  that  any  equities  have  arisen  bet  ween  them,  or  that 
^they  can  suffer  any  prejudice  vi^hatever  by  paying  plain- 
tiffs, and  Mr.  Waters,  a  m<^mber  of  plaintifb'  flim,  has 
tights  Which  the  Gourt  cannot  ignore.      <     < 

The  tender  defendants  made  to  Fulton  &  Richards,,  by 

which  they  sought  to  offirat  Morriis  &  Holt's  claim  agaiiist 

the  claim  for  printing,  cannot  be  r^ajded  as  having  had 

any  legal  effecit. 

___      lam  of  opink>n  that  plaintiffs  have  a  right  to  recover, 

.   «nd  it  only  remains  to  consider  the  value  of  the  ^ork.   • 

Uppn  this  point  the  plaintiff^  have  examined  Mr.  Salter, 
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Hw.  >  of  the  Oaxttte  FjnnimgQoriipan'nl,  whc|  h 
yelurs  in  the  prinHng  biiilness, 
4>rinter  of  twenty-five  years'  expj^rienc«  i 
spettk  with  special  knowledge /of  the 
printing  the^ase  in  question,  l^r.  SaR 


FulloA 
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DMrling. 
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'hese  witnesses 

■ork  involved -in 

values  the  work 


what  Printers  call 
inch  fltctum,  at  |1 
that  liricei.  In  this 


at  1426.70,  nearly  $100  more  tfaan  the  /amonnt  charged 
Mr.  Monet  estimates  ordinary  ibb  ty 
common  factums,  that  is  a  Queen's 
per  page,  and  for  tabular  work,  doubl^e 
case  there  were  seventy-five  pages /oidinarV  matter,  and 
185  tabular,  so  that  the  price  charged  is  below  his  esti- 
mate. Against  this  we  have  the  evidence  of  several  advo- 
cates who  say  they  have  got  factn/m  Motk  done  and  t}an 
get  it  done  from  80c.  to  |1  per/pag«.    They  speak  in  a 
a  general  way,  and  without  spebiaL  reference  to  this  par- 
ticnliar  work.    It  does  not  appeir  to  me  that  the  printing 
of  this  case  is  analogous  to  ttte  print:  ng^  of  an  ordinary 
factum.    A  Supreme  Court  ciuie  contains  all  the  exhibits. 
In  the  printed  case  in  question  theie  was  an  unusual 
number  of  accounts  which  had  to  b<i  printed  from  the 
original  record.    The  greater  portion  )f  the  case  is  4»hvt- 
lated  matter,    t  do  not  think  I  should  estimate  the  value 
t»£  this  work  at  what  advocates,  speaking  generally,  say 
they  can  get  ordinary  factums  printc^d  for.   Therp  was  ho 
price  agreed  upon  for  this  work,  ind  I  do  not  find  that 
any  representaltbns  were  made  by  or  on  behalf,  of  plain- 
tiffs, as  to  the^price  at  which  they>  would  d<]^  this  kind  of 
work,    f  te  pfca  does  not  specially  allege  an  overcharge, 
but  on  the  conltrary,  says  Fnlton  &  Richards  were  paid  in 
full.    No  skilled  witness  hair  been  brought,  or  indeed  any 
witness  who  has  examined  the  work  done,  to  say  the 
charge  is  too  puch.  '  ' 

>    I  cannot'  pay  tl^e  plaintiffs  have  overcharged,  and  I  there- 
fore give  jud«^n1^fer7the-uBount^ined  ibf^88S.75, 
-with' costs.      /      \    ■  .      I'   ■ 

Treitholme,  iCuylor,  Dickaon^BuiduiH,  morkeya  for  plain- 
tiffs. ■;'■  'r'  ■",'■'       J 
Morris  Sf  SoU,  attorneys  for  dfefendftnts. 
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ABANDONMENT  OP  PROPERTY.    See  Insolvency. 

Aecouij* 

1.  JPbrm  o/]  A  perjson  bound  to  render  an  account  of  his 
tration  may  make  it  snug  leing  prmr.^  brevet,  or  bv 
deed,  at  his  option,  and  rharge  tbe  cost  thereof  it\  hw 
Mayer V.  Le^Ull90.  ■'\ 

2.  Colt  of.]    Charges  of  fySJor  an  inven^ry,  and  $75  for  ai 

before  notary;  of  a  succession  where  the  amount  is 
the  documeilts  are  long  and  detailed,  are'not  exoessiv 

3.  Sie  Princir!Al  and  Aqbnt,  125. 

ACTION.        ,^::      _./    • 

L  Agaxmt  officer  of  Munyt^tity—IAmimion—pmwtrer.']    See  St. 
John's,  Town  of,  450. 

2.  By  tramferee.}    See  Transfbr  of  Debt,  1: 

3.  Damages  claimed  byfemme  commtme.y  Wlifere  damages  are  claim- 
ed for  personal  injuries  to  &  femme  commune  en  Mens,  the  action 
may  beOjrouglit  by  husband  and  wife  ift  their  quality  ofcommuns 
en  bteTM,  and  the  fact  that  the  conclusions  ask  that  the  amount 
claimed  be  paid  to  the  wife  is  immi^rial  Qagnon  v.  Corpora 
Hon  du  village  de  St.  Gabriel,  97, 
— -  4.  Hypothecary.]  The  tiers  ditenteur  sued  hypothecarily  may  oppose 
to  the  action  all  the  grounds  whiclu  the  perbonal  debtor  might 
have  opposed  thereto.    Citi  de  Montfial  v.  Murphy,  161. 

■ 5.  Hypothecary.]    Ste  Prescriptjon,  16|. 

.- —  6.  Recovery  of  money  paid,  by  error— Cl  C.  1047,  l^iO—AUegaHons  of 
actidn—Compvhion.].   AssessmentBl  voluntarily  paid^  in  acconl- 
•        ance  with  a  duly  homologated  assessment  roll,  cannot  be  recov- 
___     ,_-ered,ilrom4lie  corporotioHr^ritbont  alleging  specially  that  the 
.^yment  was  made  through  error  bf  law  or  of  fact    The  sending 
r       of  a,tax  bill,  accompwii^  by  noti^  that  if  the  same  be  not  paid 
■    within  fifteen  days  execution  will/issue,  does  not  constitute  com- 
pulsion.   Haightv.CityofMonlre(U,65.~ 

AGENCY.    -See  Principal  AND  Agent,  9, 123. 

ALIMENTARY  ALIX)WANCK    Mainttnfnce  of  parents.]    See  Pajhwt 

/     =         AND  Child.  43 :  Separation  DB  Corps.  377. 

_3L 


AND  Child,  43 ;  Separation  db  Coitps,  377. 
Vou  III.  S.G 
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ARBITRATION. 

Stipulation  for  benefit  of  athirdperion.—Ari.  1029  C.  C]  By  an  »r- 
bitration  bond,  A.  agreed  to  pay  the  siib-contractora  of  P.  who 
was  the  sub-contractor  of  A,  for  the  construction  of  the  Pontiac 
Pacific  Junction  Railway.  R,  one  of  Ps  sub-contractors,  brought 
action  against  P.  and  A.,  claiming  the  benefit  of  the  stipulation 
made  in  and  b|||be  bond.  A.  pleaded  inter  alia,  that  the  arbi- 
tration was  not  carried  out,  no  award  made,  and  that  the  sub- 
mission became  inoperative— Art  1348,  C  C.  P.  Held,  that  the 
arbitration  having  fallen  through,  the  submission  became  inope- 
rative, and  the  stipulation  in  favor  of  R,  the  third  party,  was 
revoked.    Read  v.  PerratUt,  90. 

ARTICULATIONS  OF  FACTa    See  Phocbduiui.  ~ 

ATTORNEY.  '   ^       ' 

1.  Distraction  of  eoslit.]  An  attorney,'  to  whom  disiraction  of  costs 
has  been  awarded,  is  the  personal  creditor  for  such  costs,  and  if 
his  client  pays  them  and  obtains  a  transfer,  the  transfer  must  be 
served  upon  the  debtor  be^re  action  can  be  brought  therefor. 
Bury  V.  Corriveau  Silt  Mills  Co.,  218. 

2.  See  Proobdubb, 


teral  securUy.]    See  Imputation  ok  Payhhmts, 


'See  Prouihsory  Note. 

IPAI,  AND  AOKNT,  70- 

Sale  of.}    See  Salb,  70. 
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BANKS  AND  BANKING. 
Promiaiory  Note—t, 

BILLS  Al^  NC 
BON.    SeeVnmt 
BOOK  DEBTa 
BUILDER 

1.  Retponnbility  of-C-  C.  1&88  — Repairs  to  oW  houses— Evidmce.] 

Where  a  builder  makes  repairs  to  an  old  ^house,  in  order  to  hold 

him  responsible  under  C.  C  1688  it  must  be  liho#n  that  the  de- 
I  terioration  or  loss  complained  of  arose  fh)m  a  defect  in  the  re- 

pairs,  or  the  omission  of  something  which  the  rejpairer  was  bound 

to  da    Parent  v.  Durodur,  352.  * 
2.  Privilege  of .}    /$!e«  Priviukibb  and  Hvpothhcb,  73.       '  . 

■CAPIAS.  .■;    ;, ■■•■■■'■ ,  \.  i  ;■':  '  .■^-...i  ■    '  ■/  "  ;  "■ 

X  J^cRoh  to  accowiL]  A  rapid*  cannot  issue  in  an  action  to  account, 
based  on  the  claim  which  may  exist  otter,  tiie  rendering  of  an 
account    Gay  v.  Denard,  126.  , ;  ^ 

Secreting.}  Where  the  effects  alleged  to  haVe  been  secreted  are 
not  the  property  of  the  debtor,  but  of  the  plaintiff^  it  is  not  a  case 
fortheissueofacopiM.    ifc.,  125. 

CAUSE  OF  ACTION.    5te  JuHpraoriON,  96.  .         _v 

CHOSE  JUG^E.  . 

1.  Action  dismined  "sauf  jrecours."]  Where  an  action  between  the 
same  parties  and  for  ihe  same  object  was  dismissed  "sauf  nv 
cours,"  and  this  judgrimnt  was  acgnitwoad  in  hy  thn  ^nfe^^^Bui-- 
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jugie  to  an  action  subMquently 
ilaiiltiff  for  the  same  claim.     mUlbridge 


CHOSE  JVGtlS^Cbmtmued. 

the  latter  could  aoi  pie 
instituted  by  the  sanM 
V.  FhrweO,  238. 

2.  Judgnunt  maintaining  xUiifgaffme-OwnerMp,]  A  ju^ment  ob- 
tallied  against  a  tenant  by  default  in  a  case  of  niriJaagerie  par 
drou  de  «nte,  declaring  t^e  seizuro  good,  is  not  cho»,Jugk  against 
him  a«  to  the  owner»hii)  of  the  gooda»  in  ^eapia,j&ue  in  which 
he  isj^ccuBed  of  fraudulently  secreting  such  goodtf;  and  it  is  ad 

S?     w.^""  *°  P™^*  '*••*  "^^y  •"  »»>«  P'^y  of  h»  wife 
Mortlu  W.Wilton,  470.  *^  r^  ' 

CHURCHWARDEN.    &e  Fabbiqoh  56. 

CITY  OP  MbNTREAL.    See  Montreal,  City  op 

OOMMOV  CARRIER.    AcRailway, 

COMMUNITY. 

FWtmtanjiicftaHon.]  Where  a  father  q/ns  haJf  of  an  immoveable 
par  tndtpu  and_the„children,JiBjB|irBBB9tiiig  their  mother,  the 
other  half,  the  sale  of  the  property  by  vo  mtary  licitation,  duly 
authonwd  as  respects  the  minors,  is  nuUfy  a  partage,  and  if  the 
rather,  either  directly  or  indirecUy,  becomes  the  purchaser,  he 
will  be  considered  to  have  always  been  the  owner  of  such  im- 
movable,  which  will  not  fall  into  the  community  existing  be- 
tween  him  and  bis  second  wife.    Jhtforty.  Chicoine.  211. 

COMPANY. 

1.  Authority  of  managing  director.^  Unlawftil  acts  of  the  managing 
director  of  a  company,  designed  to  bring  about  the  ruin  of  a  oop 
partnership  firm,  do  not  bind  the  company  or  make  it  responsi- 
ble for  damages,  unless  approved  or  ratified  by  the  company. 
Swyv.Oorriveau8akMm»Oa.,2l8, 

2.  AnntMdlteportmitleading.]    Seb  Probablb  Causi,  232. 
a>NVICTION  UNDER  INDIAN  ACT.  'See  Indian  Acr,  298.       * 
COSTS.    See  Pbockduub;  Attornky. 

CUSTOMS  LAW.  ' 

Ptiymmt  ofdutiet-Endence.1    In  an  action  to  which  the  Customs 
Acts  are  applicable,  it  u  incumbent  on  tiie  importer  of  goods 
PaMedttro^h  the  Customs  to  prove  that  the  duties  liave  been 
duly  paid,  audtbatttarreqatremteBs^TOe  law^have  beenTSF" 
filled.    Xionctot  V.  Myan,  468. 

I>AMA6E&\   "^   '  ■  '         "•■■'"    ^      ,  ■ 

1.  Cbim  by  w^feeonmune  m  bimt.}    See  AonoN,  97.  . 

-^  2.  Dirtetand  indirecLJ    The  damages  which  may  be  recovered  from ,. 
a  perwMi  goilty  of  fraud  or  9uan.4tfM,  are  only  such  as  ate  the  . 
>  ,  ..      direct  And  immediate  result  thereof,  and  not  such  asare  indirect  " 
MtaU\.  La  CStfJeMontkial,  ISl. 
8.  Injury  to  mare  atHmeqf  cc^mecHon.^    See  RnpoNsmiuTY,  164. 
——4.  See  Mashq  ^np  SuvAwr;  NBauaaMca;  Pcbsomai.  Wbonqbl  88- 
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SUPERIOR  COURT. 

DELAY.    For  executioji  of  judgment.}    JSee  PRoonDURB. 
DEMURRER    StatiUory  Hmitation.]   'See  St.  John's,  Town  of,  460. 
DEPOSITION.    See  Phooedukb,  88, 
DfelSTEMENT.    See  Prockduhb,  216. 
DONATION. 

I.  Unregiittred,  followed  by  »ale  regintered.]    See  Balk,  312. 

2.  See  Usufructuary,  146. 

DRUNKARD.  * 

Sdling  Liquor  to,  after  Notiee.]    See  License  Act,  Qubbec,  276. 

El^ECTIONS  ACT,  QUEBEC.  , 

1.  Electoral  Lift— Qualification.]  (l)The  electoral' qnaliflcation  r«r 
quired  by  the  Act  must  exist  at  the  tinie  of  the  completion  of 
the  list;  the  valuation  toll  merely  establishes  the  value  of  the 
property.  (2)  When  a  voter  whose  name  appears  on  the  voters' 
list  is  not  qnalified  as  indicated  on  the  lis  J,  but  is  really  qualified 
in  a  different  way,  his  name  should  not  be  struck  from  the  list. 
#(3)  In  the  case  of  tenants  it  ii^  not  necessary  that  the  amount  of 
their  rent  be  stated  on  the  roll,  it  being  suflScient  that  the  tenant 
is  in  fact  qualified  according  to  law.  (4)  When  a  person  is  pro- 
,  prietor  of  a  distinct  portion  of  an  immovable  appearing  on  the 
valuation  roll,' but  such  portion  is  not  valued  separately,  he  has 
not  the  right  to  be  on  the  voters'  list  Mongeau  v.  Corporation  de  ~ 
la  paroitK  de  SL  Bhmo,  278. 

—  2.  Voterif  List.}  The  council  of  a  municipal  corporation,  has  Ao 
right  to  add  or  strike  off  names  from  the  list  of  parliamentary 
voters,  without  any  complaint  in  writing  having  been  made 
within  the  delay  required  by  law,  and  without  notice  to  the  per- 
sons whose  names  are  so  struck  off.  Any  elector  of  the  electoral 
division  may  complain  of  such  illegality,  and  appeal  to  a  judge. 
Jiobertgon  y.  Corpor^on  de  St,  Vincent  de  Paul,  178. 

—r-  3.  Cotrupt  acti  by  agents.}    See  McQuillen  v.  Spencer,  247. 

EMPLOYER.    See  Mabtbr  and  Servant. 
ENDORSEMENT.    &c  Promissory  Note,  1, 
ERROR. 

Money  paid  by  error— AUegationB  of  action  to  recover.}    Sec  Action,  65. 
EVIDENCE.  ., 

1.  In  proceeding  under  Cuttonu  Acta.}  ,See  CuaTojis  Law,  468.  .  ,; 

— ^  2.  Onus  probandi.]  Where  to  a  demand  for  money  lent»  the  defen- 
^  dant  pleaded  compensation  by  a  6on  given  to  him  by  the  plain- 
tiff, which  bon  wajf  in  these  terms :  "  Good  to  W.  L.  Forsyth  (de-  . 
'«  fendant).for  $500,  balance  of  the  payment  of  $1,000  purchase 
"  price  of  2-12th8  of  Anticosti,  not  transferable,"  and  the  plaintiff 
answered  specially  that  the  bon  was  not  given  to  the  defendant 
personally,  but  in  his  capacity  of  manager  of  the  Anticosti  Com-^ 
panyf-^thftt  the  bnrden  of  proof  wa*  on  the  plaintiff  to  prove  the 
truth  of  the  special  answer.    Bury  v.  Fomyth,  .%ft. 
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3.  fhyment  of  hypothecary  claim.}    Evidence  of  payment  of  a  hypo- 
thecary claim  registered  against  an  immovable  must  be  made 

»?„w*  fof  "'^'°"  °^  "  *'"'y  legiatered  discharge.    Qreene  v. 
Mftppm,  393. 

-^4.  Hfodt/rmMmi^t'iter/dcutoryiurfi^mwt]    &e  Prochdurh,  457. 
5.  Proof  of  paymeMs  under  m.]    Verbal  proofis  admissible  of  the 

payment,  at  different  times,  of  sums  less  than  |50  each,  though 

the  total  exceeds  $60.    Mayer  v.  LeveiUi,  190. 
—  5.  Will.}    In  the/ absence  of  an  inscription  en  faux,  pral  evidence 

cannot  be  adinitted  »o  contradict  the  enunciAtions  which  are 
—         ^ontamed  in  ^n  apJthenUc  will.    Leri^  dU  IxtpUmte  v.  DaignauU, 

-  «•  ^^  P«oiun.T,rtN,  W„,T  OF,  54 ;  Promishorv  Note.  1 ;  Scbhogation, 

.  EVOCATION,    &<•  PROftoWKB,  85. 

EXCEPTION  TO  THE  tORM.    5te  Pkochduhe. 
EXECUTOR. 

Testarnenlary  executo\-Ground,  for  removal  fromoffhe^Mala  fldo 
and  dul,m,eHy~C.  "V.  917,  282,  285.]    A  testamentary  executor 
whose  administration  exhibit!,  dishonesty  or  bad  faith  may  be 
removed  from  offlce\    Dishonesty  on  the  part  of  the  executor  is 
^^^^  shown  m  the  presen<\ca8e  (a)  by  his  placing  obstructions  in  the 

^       .^  *»y  of  t*>e  administration  of  the  estate,  in  order  to  favor  another 

i        ■  estate  m  which  he  has  a  greater  interest ;  (6)  by  concealing  from 

^  Ins  co^xecutor  a  debt  due  by  him  to  the  estate;  aftd  (c)  by  his 

pleading  in  drfence  to  an  action  by  the  estate,  that  he  had  been 
party  to  an  evasion  of  th?  law,  which  plea,  if  successful,  would 
destroy  a  security  given  to  the  estate.    MikheU  v.  Mitchea  31 
EXPROPRIATION.    &e  Railway  Gompa;.y,  154. 

FABRIQUE,  \ 

1.  Indemnity  to  churchwarden.}  A  tesolution  of  a  fabrigue  deciding 
to  pay  one  of  the  churchwardens  «  sum  of  money,  from  the  funds 
of  the  falnque,  to  indemnify  hint  against  a  condemnaUon  in 
damages  in  favor  of  a  third  person  for  a  dm  committed  in  the 
exerclTOof  his  fimctiQiifl  as  churchwarden,  is  Hlegal^ndiiftro 
viret.  Perra$v.Le»CarS,etc.idelapai^qit9edeSuhidore,56. 
-  *  2.  Ackum  to  annul.}  In  an  action  to  annul  such  illegal  reeolfltion 
It  IS  not  necessary  to  make  the  marguOlier  en  charge  ivrho  had 
paid  over  the  money  in  pursuance  of  the  Vnns  of  the  resolution) 
a  party  to  the  cause.    Ib.,S6.  \ 

FORCE  MAJEURE.    5fee  RssPONSiBiLrry,  28a 
FOREIGN  Jl^DGMENT. 
scRimoN,  142. 

FRAUDULENT  SALE,    See  Salr 


On  Promit»ory  N<^e—Preamption.}    See  Pa*. 


rBEiailT.    AwtgnmeMof.}    Afee  Hhipping,  426. 
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HUSBAND  AND  WIFE, 

1.  AetiCMforper$orialii^uine»U)wUe.]i  WAohon,  97. 

k:;-r'-i-  Marchande^dbHque,}   A  marrM  >iromiui  not  iSparie  de  Men*,  who 

is  doing  bosineM  m  a  marishandei  publique,  does  not  bind  lienelf 

penonally,  but  onlv  a^  commwie  en  bietu.    Bourgoin  ▼.  Poy,  168. 

3.  Married   Woman— C.  C  ISOl—tfoU  made  by  wife  $fparte  de  bietu 

jointly  with  her  hmband.']  A  j^romiMory  note  made  by  a  wife 
9tpark  de  bien»,  jointly  and  aeVerally  with  her  htuband,  ia  null 
and  of  no  effect  aa  regaida  the  wife,  aiich  an  obligation  being 
prohibited  by  the  terms  of  Art-  1801,  C.  C.  Chapdeleine  v. 
Foa&!?^380..  ,    3 

4.  See  SApabation  db  bibi^h,  168 ;  SAPABAnoM  oi  pp«i1l._ 

HYPOTHEa    See  RiawrBATioN. 

HYPOTHECARY  ACTION.    See  Action  ;  PBMCBiPnoH,  161. 

IMPUTATION  OP  PAYMENTS.  "  , 

Promittory  note^CoUateral  teeurUy—Art.  1161,  C  C]  Where  a  banic 
tRok  a  note  endorsed  by  a  cuMomer  as  security  foi'  past  advances 
amonuting  to  about  $1'0,000,  and  after  the  maturity  of  this  note, 
,    deposits  amounting  to  more  than  $100,000  were  passed  to  his 
.  credit  in  the  books  of  the  banlK:-Pi^(;,  that  in  the  absence 'of 
any  special  imputation  of  pay menti) lor  reserve, as  to  the  appl^cf- 
tion  of  the  sulieequent  deposits,  these  deposits  were  to  bo  imputed 
in  payment  of  the  oldest  debt,  and  the  cnstomer^jB  liability  at  the 
maturity  of  the  collaterar  security  being  more  than  paid  by  the 
subsequent  deposits,  the  collateral  was  dischaiged,  and  the  bank's 
action  against  the  maker  and  first  endorser  of  said  note  would 
be-dismissed.  Exchange  Bank  v.  NoweU,  129i 
See  SdbbtyshjP)  469. 
INDIAN  AqT.RS.,  CAP.  43. 

Oonvietton  under  the  Indian  Act,  R.  &  cap.  43 — Appeal — Procedure- 
Informer  or  proteeutor.']  (1)  The  sections  of  the  Summary  Convic- 
tions Act,  2  B.  8.  c.  178,  rplating  to  appeals,  are  applicable  to  con- 
»    ^     victions  iinder  the  Indian  Act,  1  R.  8.,  c.  43.    (2)  Except  as  to 
obJ9ction^.i;ipon  the  face  of  the  record,  the  respondent  ought  to 
'^  ^begin.    (3)  An  exception  contained  in  the  clauee  enacting  the 

oflfence  ought  to  be  negatived,  but  if  it  be  in  a  subsequent  clause 
or  section  it  is  matter  for  defence  and  need  not  be  negatived ;  but 
this  would  not  necessarily  make  the  conviction  illegal  (2  R.  S.,  c. 
108,sec.,88).  (4)  In  the  circumstances  of  this  case,  Montour,  (tlie 
Indian  to  whom  liquor  was  supplied)  was  a  witness  other  than 
the  informer  or  prosecutor.  -Ex  parte  Lefort,  298. 
INJUNCTION— Damans  for  imu  o/.]  See  PkOBABi,B  Cadsi,  232.  ' 
INSOLVENCY. 

Abandonment  qf  iVcperfy.]  Judicial  abandonment  under  Art  763, 
0.  P.  C,  and  48  Vic.  (Q.)  cb.  22,  does  not  apply  to  the  liquidation' 
ofasncoessiou  belonging  to  minors;  and  therefbre.  an  assign- 
ment made  by  a  tutor  of  the  property  of  insolvent  minors,  at 
the-iequest  of^credit 


V.  Dufriau,  288. 
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IN80LVENCY-Cbnhn««/, 

2.  Appoint^Mtit  0/ provirioml  guardian.]  The  proviBional  gaardian 
appointal  to  property  judicially  abandoned  miiat  be  reaidmt 
with  n  the  lYovinoe  of  Quebpc.  The  declHion  of  the  Prothonotary 
appoioUng  a  provisional  guardian  may  be  revised  by  the  Court 

or  Judge ;  and  where  the  Inteiwta  of  the  provisional  gnardiaD  ap- 
pointed by  the  ProthonoUry  are  advene  to  tboee  of  the  creditors 
generally,  his  appointment  may  be  set  aaide.  McDougaU  v. 
McDougall,  148. 

3.  Con^uy  in  Lu/mdaHon.]    Where  proeeedlngs  In  a  cam  against  a 

company  are  continued  and  the  case  is  taken  m  d«<6<r<  after  the 

- Z,      ?'  "qnWation,  without  special  permission  of  the  CoaH 

being  first  obtained,  It  will  be  discharged  fh>m  dOibiri  on  the 
.  deinand  of  the  defendant.  MoUeur  y.  La  Cie.de  Puipe  et  de  Papier 
du  SU  Laurent,  273. 
4.  Fraudulent  5Wc.]    See  Salb. 

'  n  f""^'**^  ^  "'''<»■"  ««*««' '"  discharge.]  See  Proiuhsory  Nahi  855. 

T^T?.r    ^""'"'*''  *""  ^°^'''''  ^28 :  Tariff  of  Fkbb,  153.  - 

UltiVLT-OmUHng  to pre»mt  contributim  hou.:]    See Pkhsonal  Whonos  88 

Jnsurancb;  fire. 

^'t^ion  in t^Jpremi»e»~Increate of  Ri»k-Verdiei  contrary  to  evi- 
dmce-New  Trial.]    Premises  Insured  as  a  tannery  and  leather 
dre«img  house  were  used  for  <lry ing  nine  bales  of  cotton,-a  sub- 
stance  which  it  was  proved  was  more  inflammable  than  the  stock 
of  a  tannery.    The  fire  fint  appeared  In  the  cotton.    By  a  condi- . 
tion  of  the  policy  the  use  of  the  premises  for  more  haaudous 
purposes  avoided  the  contract    The  jury  found  that  the  drying 
of  cotton  was  not  a  material  alteration  in  the  use  of  the  premises, 
and  that  the  alteraUon  did  not  increase  the  risk.  Held,  that  there 
being  evl^nce  that  the  insured,  by  the  use  of  the  premises  for 
dryipjHVtfJn,  increased  the  risk,  the  verdict  was  contrary  to  the 
ev^ence  Uduced.  and  a  new  trial  was  ordered,    lioo)^  v.  /m- 
periat  Inntkmce  Co.,  339. 

INSURANCE,  LIFE.    &e  Procmjcru  388. 
*..^  T  MUTUAL.    &c  Promissory  Nora,  4ia' 

JUixj^ENT-iWaj,  for  execution  of.]    See  PRoosnuRa 
-,     foreign.]    &e  Prbscription,  142. 
,       f^v>er  to  revile  interlocutory  by  final  judgnunf.] 
jm)I<:iAL  ABANDONMENT.    See  Inhoi^vrncv. 
JURISDICTION. 
;       Ooods^ordered  by  letter.]    Where  a  merchant  irf>MontpLd  received  a 
/  *""fn  order  for  goods  from  Ontario^and  executed  ii  by  dispatch. 

/  iog  the  goods  ordered,  the  cause  of  action  arose  in  Montreal,  ana 

suit  may  be  brought  there.    Oration  v.  Bfennan,  86.' 
See  Lmsor  amo  LnsHK 
JUKYTRLAL.    &e  Proohd<»» 

liESBCftt  AND  LESSEE. 


Si-e  Procbdurb,  457. 
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1.  Junmaum.]    in  »o  action  io  leslliate  a  lease,  where  no  su  J  of 
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LESSOR  AND  LEBBEK-Qmtinued. 
..  money  is  cWmed  for  mktor  dam«ge»,  the  juri«liotion  of  the  Ooiirt 

^determined  by  the  annual  rent  or  value  of  the  property ;  but  If 
wrt  .^the  ren  hHH  iKnln  paid,  the  jurisdiction  in  determined  bv 
tn  amount  of  the  balance  thereof.  W<mlv.  Varin.UO. 
2.  JimmlicHon.l  The  Hjwdal  pro<tHlnre  under  Art  887  ('  ('  P  bo- 
tw#n  losHor  and  lesWapplicH  only  to  Iea«egof  immovabiesi'and 
not  to  leasts  of  movable^.    lAuignan  v.  Riellr  107 

""'■  i^^fr;l    2^!l':"n   *""""  °'  '"•"'W^^  m  ejectment. 
iBSued  in  the  6opat-.or  Court  under  the  Lessor  and  Lessee  Act 

SnTr  ""•  °y?."«='r"f  ''«^*  «f  •«""".  '^hich  do  not  come 
Hit  m  ho  scope  ol*  tho  Act,  the a<,tlon  will  not  be  .li«mis8ed  on  « 
declinatory  ex^pt.on,  the  Su,«rior  Court  having  nevertlu-l«„ 
Jurisdiction.     Cndkm  v.  Pwlur,  453.  * 

4.  Lenei'  of  immovaU'.  mfd  hy  S/ieriff.']    Sff  Sai.h,  4  i 7. 

5.  JJ^m to li<UedUmi^,^l'ullipg trn^ «, .uinmre to mah  remirnA 
he  lesHoe  18  Aot  entitled,  without  Hrst  putting  tho  lessor  m 
dem,^re.  to  demind  the  resiliation  of  tho  lease  because  repairs  am 
necessary.  TJjdess  the  condition  of  the  premises  be  such  as  ahso- 
hitely  to  prevent  his  use  and  enjoyment,  the  proper  course  is  for 
the  lessee  toAsk  that  the  lessor  he  ordere.1  to  make  the  repairs 
winch  are  necessary,  and,  in  default,  that  the  lessee  be  authorize.! 
to  make  tUm  at  the  lessor's  expense.  PagehX  Murphy,  50. 
VirMaJ-Re^nUalim.-]  Where  the  Use.  though  verbal,  is  ,«r- 
fectly  deffbed,  and  the  rent  is  payable  monthly,  the  lessor  may 
demand/the  resiliation  of  the  lease  when  a  month's  rent  is  due^ 
and  he^nay  at  the  Kume  time  claim  the  balance  of  rent  for  the 
year  jfe  damages  resulting  from  the  resiliation  Rohrt  v.  Cha- 
teauveft,  214. 


■6. 


LIBEL. 
L 


r  n 

fev. 


nval  acm^,Uon.-\  The  fact  thafrthe .p^aihtiir.  fifteen  years 
previously,  had  undergone  a  term  of  imprisonment  for  a  criminal 
,  ence.  is  not  ft  justification  for  the  publication  of  an  article  in  a 
lewspaper,  in  which  he  was  referred  teas  having  been  imprisoned 
for  a  different  offence.-more  particularly  as  his  character  had 
since  been  fair,  and  the  article  charged  him  nnjustly  with  unruly 
wriduct  at  a  public  meeting.    Saiourin  v.  OV.  d'Imprimmr  etiU 

Fair  and  honeH  report  of  proc^edingi  hfiyre  Cmrt  of  Jwticc-AUmiw 
of  Damage.-]  A  fair  and  honest  report  in  a  newspaper  o) 
ings  before  a  Court  of  Justice,  whether  condensed  or  not^nd  even 
if  injurious  to  persons  referred  to  therein,  is  privileged/ (2).  The 
defence  of  justification  is  strengthened  by  evidence  sowing  tliat 
Jhe  plaintiffs  character  was  such  that  he  8uffei«d/o damage  by 
the  publication.    Downie  v.  Graham,  333.  / 

Privileged  Communication— Interest  of  writer  of  teiter.^  A  letter 
written  in  good  faith  and  without  malice,  by  the  lessor  of  jwmi- 
ses  occupied  by  a  manofadtaring  Company  of  which  the  plaintiff 
was  manager,  and  addressed  to  one  of  the  directors  and  princi>l 
sharehuldera,  cliai^ngTTre  manager  witKTH^fficTSindmlnistra. 
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LIBEfi— Oonhnuw/.  '  . 

tlon.tlio  writer  at  the  time  having  reason  to  Ihi  anxioaHresimeting 
Ilia  intorosta  as  landlord  of  the  Company,  in  a  privilonwl  commu- 
nication.   Mucfurlant  v,  Jojicr,  U'ifl. 

4.  >Vir  Mhiioantii.kAiihmiy,  345. 

LICEN8K  ACT,  QUKBEC. 

1.  QrliJIcati.]  The  cortifUate  to  obtain  a  license  for  the, sale  of  in- 
toxicating liquor  must  Ihj  niiimd  by  twenty-five  electors  i|ualin<Kl 
at  the  time  of  signinu  the  ohrtifbiate.  WtHtmun  v.  Corponititm  de 
III  paroitK  <!>■  St.  lAiunnl,  1T)8. 

Reffual  of  Council  to  cmijUrm  artijicate.]    A  Municipal  Council  may 

Irefuse  to  conflrm  a  rar^flcate  when  several  of  those  who  signed 

appear  on  the  voters'  list,  are  disqualified 

liavo  not  {taid  their  nuiuicipal  or  school 

itaxfls.    //*.  108.     / 

ohiril.]    The  action  against  a  hotel-koejwr, 

Lieonso  Act,  for  selling  liqrtor  to  a  drunkard 

notice,  i^  in  the  nature  of  an  action  of  damages,  and  where 

Kwere  jTOved,  the  sum  <«f  $10,  ollere<l  by  th'e  defendant, 


io  be  a  suflicient  indeiiijnity. 

«<•.  fid.  -{ 


Suuragc  v.  Trouilltl,dil 


gation  uith  ttrm—lMin  of  money  dt  ivtir<ft—B.C.  J091.]     Whore 
ooney  is  loaned  at  interest,  the  tenb  is  presumed  to  be  i^ipulated 
in  favor  of  the  creditor  as  well  as  of  the  debtor,     (htimit  v. 
Minard,  42. 

MANDAMUS.    .SV<  Munimcai,  Ei,hction,  157. 
MALICIOUS  AJiREST.    See  Phohaiu-h  Caush. 
"  feEIZURfi,    S.e  Pkobaui.b  Cawhe. 

MASTER  AND  SERVANT. 


1 


int  administra- 


Acddenl  the  nrntl  of  davgcrs  inhirmt  to  the.  employment — Retpotm- 
Lilitif.]  An  employer,  who  Ih  not  guilty  of  negligence,  is  not 
rospoiisible  for  Iohs  suffered  by  an. accident  to  bis  workman,  which 
is  the  result  of  dangers  inherent  to  the  tradb  or  employment,  and 
of  which  the  workman  Was  aware  when  he  voluntarily  assumed 
the  employment-  And  so,  ft  was  hold  that  master  roofers  were 
not  responsible  for  the  death  of  an  apprentice,  aged  16,  who  fell 
from  a  platifJrm  while  engaged  in  his  employment,  where  it 
appeared  that  the  apprentice  was  aware  of  the  danger  of  the 
work,  was  fitted  to  engage  in  it,  and  the  employers  were  wholly 
free  from  negligence  or  fault  in  respect  of  the  platform,  tackle, 
or  method  of  work. ,  Zapote  v.  Drqpcau,  304.  -  .•;    . 

Re^onfnWity  of  magter—Inmfficitmey  of  KafoldingJ]  An  emplpyef;     , 
is  responsible- for  injuries  suffered  by  bis  workman  in   cijin^-.^ 
quence  of  the  insufficiency  of  a  scaffol^g  constmcted  by  a" 
fellow-servant  ift  obedience  to  the  order8.,of .  the  employer.     Bti 
longer  \.  Kiopel,  IPS,  25S.  " 
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3.  See  Prescription,  375. 
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MAHTKRHAND  Al'PUKNTUJHK  .   - 

.^j|«  MoNTHKAi,,  ("m- or,  1;m. 
MA8TKROF8IHI'.    /W^t,*,/-.]    ^ Sdiphw,.  42(i. 
aitERCANTILK  AOKNCY. 

on  .  mercantilo  .«.„cy  It™  r«.po«|ble  for  Uk.  diuniM,,  ciZd' to 
...K,  tlWigl,  tn«  n„K,rt  ^  only  cwnnmict^l  .«nfi,i.„ti»iryT  . 

MINOR    &K!  Tutor  and  Minor,  38. 

MIBDIRECTION.    Jury  Tri^.]    ikr  PuoomuH*. 

MONTREAL,  CITY  OF.  /  "   / 

*?/^«,  «m.m.t„p  mailers  and  apprenHcen.]  A  per»on  engaged^C  l 
wr  tten  contract  to  another  d«cribed  therein  ..  ^'S!Zl.Z 
fnaUrer  for  .  year,  to  work  b>  the  job,  or  p7e^."  qSS^.  7 
HO  much  pertho«.an,l  U»h.  placed,  eon.e«^„d;rtrbHiwS 
the  city  of  Montreal  concerning  master,  aid  aplnuJel  *nd 

^^'"^^\£::^  -  om^o^TwuS  ;r 

carnjRH,  1J07.  -._....  .    .         "wiwMiie.j    Ain>  rso- 

Afunidpa/  «fccrt<m-46   F,c<r  (<?.),  c».  78.  ^  27-/)ate  o/ .W^ 
^^roorrfmary  «.«.„cy.J    The  d  ate  of  a  mnnMp^jLitST^: 

^  i*  electL    LTth      '  ''"?*'  ''°""^'  '^««'"-  "«  P^^-  " 
l«^IH  ♦  .'  "•«■""«  ""Je  applies  where  an  electionia 

rr"S;^;,''s:S"jj"""'  "•■«'■  -'•  "-^i 

—  5.  Sewn,.}    (1.)  It  18  not  neoeasary  for  the  city  to  give  notice  of  th« 

eonatruction  oVsewoni  i„  the  8t«et8:  tl,e  nii^  givTto^.^^^^ 
tore  to  connect  their  private  drain.  wiU.  thT!^J-  Pfoprie- 

H«n»     rviij    w    If,      *"™'"" *'"'*"« Pnbhc newer  8 auffl- 
cient.    CtU  de  Montrial  v,  CmUlier,  265. 

(2.)  In  execuUng  auch  works,  it  i',  not  necessary  to  make  a  bv- 
^for  each  caae:  a  general  bylaw,  made  by  th^  SnncH  o„  \L    ' 

^«.  Street  KaUiiay  Qmpany-~COnHn,cthn  of  Charter  and  Mtmi^««i 
\         ^y'^->^J^r,  to  Street^Neu,  I^^JiJ^!^^^ 
\        pmy  to  contribute  to  €o.tof  PrnnanTlnp^ZS]    (l^l 

Btrnct  and  mamtam  s  rail^ajTupon  a  oerUdn  sti«et,  are^ 


•3. 
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the  by-law  of 
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ireen  him  and   *' 
P-    Oirard  v. 

notice  of  the 
m  to  proprie- 
ewer  is  sufli- 

>  make  a  by-    , 
onncll  on  the 
nL    76.,  265. 

id  Municipal 
Hty  of  Oom- 
nU,}  (1.)  A 
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«et|  are  not 
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MONTREAL,  (!ITY  OV-QmtinufJ. 

"  keep  the  roadway  betwiten  their  rails,  and  twelve  Innluw  on 
"  each  side  thorwio?^  ^lavtMi,  mocadamiaed  or  graveled  as  tlio  case 
"  may  be,  so  m  to  suit  tlie  kind  of  iwyllig  iismI  in  the  streets 
"  through  which  their  lines  run,"  to  contrihiitd  to  tiie  ocat  of  a 
.  ^  new  pavement  laid  down  by  the  city  over  th«  street  in  question, 
including  the  portion  that  tlie  Company  wnrn  bound  to  keep  in 
order.  (2.)  Tlie  laying  of  new  |iavem«nis,  like  the  making  of 
the  street  itself,  is  a  permanent  improvement,  which  Is  solely  ftt 
the  charge  of  the  city,  and  to  which  the  Company  are  not  bound 

to  contribute.    (.1.)  The  Company  are  only  Ijoniul  to  keep  thuir 

tracks  and  the  Hpeciilod  |K)rtion  of  the  roadway  in  good  condi- 
tion, and  to^ake  all  necessary  repairs  tiiereto;  but  are  not 
bound  to  perform  work  altering  the  form  or  nature  of  the  road- 
way and  of  the  paving  of  the  Ntreetn.  Cityqf  J^onhral  v.  Montreal 
S(rfH  Raaimy  Co.,  320 
—  7.  Taxei  payable  by  vm^frudtiary.]    See  VHVrnvcrvAHY,U6, 

— -  8.  See  Rioordir's  Court,  64.  ^ 


See  MoNTRiAi.,  C!ity  op,  386.  "* 


municiHl  eleotiqn. 
municipal  law.  .^ 

1.  Mantkmtu]    When  a  municipal  corporation  illegally  declares  the 

seat  of  a  councillor  to  bo  vacant,  the  remedy  of,  tlie  latter,  in  by 

,,    i^atM/amtM  against  tlie  Corporation.    SawOiay.  Corp.delaparoiiue 

'        '.  (/«  Varennee,  187.  ^ 

2.  Oath  of  Office.]    The  taking  of  the  oath  of  office  by  a  municipal 

councillor  is  essential,  but  the  disposition  of  the  municipal  code, 

,    J  which  requires  that  an  entry  thereof  be  made  in  the  minutes  of 

the  Council,  is  directory  only.    Jb.,  157.  • 

—  8.  Minvia  of  Council.]  A  ratepayer  may  take  proceedings  to  coippel 
the  secretary-treasurer  of  a  municipality  to  enter  in  the  minutes 
of  Council  a  resolution  regularly  passed,  more  especially  where 
such  resolution  imputes  peijui^  to  him.    Masiue  v.  Ntid^u,  I1& 

MUNICIPAL  TAXES.    S^«  Usufructuary,  146. 

MUTUAL  INSURANCE  COMPANY.    Note  tigiied  h,j  I^remlent  m  tftOe- 
—ment  of  valitl  daim  agaii>ii  Compif,»y.]    iSlw  Pkoiiihhoky  Noth,4]3. 

NEGLIGENCE.  [ 

1.  Accident  occurring  wilhout  fault.]    Whore  a  reaping  machine  was 

being  driven  by  tlie  defendant  along  the  highway,  the  knife  to 

the  right  side  of  tllie  road ;  and  the  plaintiff's  colt,  which  was 

",    •  straying  qpon  the  road,  ran  upon  the  machine,  and  was  fatally 

injured,  notwithstjanding  deiendant's  efforts  to  keep  it  off,— that 

-^■::    the  plaintiff  wmi^  ^ot  entitled  to  recover  the  lose.    Cbrr  y.  Black; 

-  36a 

^  See  RaspoMsiBU 

NEW  TBIAIfc    Sw!  IwBlTilANqt,JI''nt«|  PunnmiTPi^ 


It* 


jinpBi^-Tjo 


NULLITY  OF  DEED.    See  Plbading,  312. 
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con  rfd.  or  lo  *p«y  tl,»  ,«r„l.«..,  ,„..,.„y.  u,«i  t,'..  ......l^.^aT 

—  I.  /irm.)    iVffi^l^AN,  42. 

DI'l-OHITION.    .Sir  I'ho,'I.iiuii»  •  '  '    / 

I'AUlil^T  ANI>  CHILI). 

.  hr  r  f.UI.«r.  ,„,.tl..,r  an.l  oti.or  «m-.,„.lHnU,  wl.„  an,  In  hU  ((i  (t 
IH  ca,w«d  by  I.  H  Wn  kit    Th.  i„UMn,H.r««.-„  <.f  «„  sgll  So 

:lrr  z;:r  -  t  '" ' '"  "'^'"'"^  ^  "'"'^"^'- 

PARTITION.    .Vftf  CoiiMUKiTV,  k,   ' 

PAKrNEUHIIIl'.  ' 

n  ent  of  .icjipunt.  has  l«N,n  umlo  l>^tw<»en  |«irtn«ni   gflor  tha^ 

/'X  m  «"«"'Ke.n«nt  lx,tw.H,„  tluun.    «<nir/ay  v. 

■"'■  rriS'    '*'•'«  P«'*'"""  "f  tl«  |.n.,«rtyora.ommerdalp«rt. 

—-3.   "'or*  <fe«.  %/rm.]     Wl.«re  w.,rk  w«h  executed  by  a  Hrm  of 
yHnterH,  duly  re«  nlonvl,  .......jK^ed  of  fl.n«  ,«rHon..  ll.ey  h.l  • 

ruHting  tbem'i^i.UI.  the  work  believen  they  wore  dealing  with 
two  me,n.,er8  cmly  of  the  flr.n,  who  wo,x>  at  the  .«m«  time  earn'! 

'    LllTa,  trr  "  "  '^''^''^'  """  "'  Publiahon-more  «^ 
tial  y  as  tic  two  poraona  con,,K)«ing  the  publiahlnR  firm  wore 

Kli  itm ;;';; ""'  rrr'-  '^"^^''-^  -"e.'utX  r  - 

printing  firm  on  the  order  of  tho  saihe  atrentii.  had  been  naid  for 
o.^  account-  rende^d  by  tl^  printing  L.'lt^:CiX\    . 

PASSAGE.    Kightof.]    ike  BsRvirmm'ig.  C 

PERSONAL  WRONGS. 

duty  of  toking_up  the  collection  during  divine  service,  and  who 

-  f^U  S       ™^   the  attention  of  those  present,  la  guilty  of  an     '^ 
J        nanlt  for  wluci.  he  la  liable  in  damages  to  the  parbbir     A 
.       judgment  for  $20  damages  and  $20  cost.,  but  <Ze*Z"  tl^ 
;   ^^  jlamUff  to  pay  all  other  costs  of  both  .idei;  in  sgch  c^^^r^ 


;  •  V 


«niitna  wlm  hiul 
kUiiiimkI  U>  iimlie 
NtliMiUiiMl  ill  tlw    \ 

l>i«  miiilvmnft. 
ufiintfr,  80.1. 

It.  Jdmm'h,  Town   / 


■en  Ui  iiiiUiiUin 
w  in  i^nt  ((X  0. 
on  of  i\^«  itnry^nt 
r«n  bK««l  fHtlior 
)  rnainUiii  liini. 


nn  a  flnnl  noltln- 
tnnra,  after  tho 
Mion  foran'ac- 
iKuinNt  another, 
m.     Giturlay  v. 

mmerciul  part- 
tho  diHsolution. 

I  hy  a,  Hrm  of 
i»,  th«y  fiavo  a 
the  partien  en-  ' 
e  dealing  with 
m?  time  carry* 
"8 — more  espe- 
ing  firm  wore 
ice<;Hted  by  the 
I  been  paid  for 
Uon  V.  Darling,    ,  ^ 


r^ed  with  the 
I'ice,  and  who 
a  parishioner, 
)  guilty  of  an 
riflhioner.  A 
ideoining  the 
case  ia  erron- 
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I'ERflONAI,  WllWfO«-CVm«mi»,|.  >'      A 

•otia  in  HO  faraa  It  condanina  th^iplatntifflofiay  dAfendanlliiinrti 
ovni^and  aliove  tlia  tA).    lyinuim  v.  Vrnurt,  MH.  ^ 

rr.KADlNO.  ■  .      \  *■'  ■      ' 

1.  Kxetjitton  itilnUtirf.]    Tti«  fiuit  that  in  an  antion  m  imrUtg*  all  tli« 

/  intiiniaUid  |«r(ifM  havA  not  lillin  brought  into  tlievaiiaa  la  gn^iind 

for  a  diliitory  oxii(pti(Mi,  and  not  for  an  •X(W|Ktion  to  the  form. 
ManklOtmp  v.  Monte^tump,  \VH.  \ 

— — 9r-4fvlHty  of  dml  invnkfii  hy  nnmmr  U>  \l»iA  A  dewl  attai>ke«l  aa 
niMe  ill  fraud  of  n  craditur  cannot  b«  nnnullwl  by  tlie  Court  on 
a  pliMidini;, «.  f/.,  a  aiwoiil  anawfir  to  plea,  if  the  concluaiona  of  tiie 
pleading  do  n<)t  a«k  that  (h«  nullity  of  the  <le«d  and  radialion  of 
*  the  mgiirtrattnn  bd  pft.Honniwil  by  the  Court  CrMtUhoit  v.  Sauti, 
812.  •        , 

—  3.  Str  Lmmmoh  and  LiMaiR,  46!»;  I'RoMiwMmv  Not»,  371 ;  Ph«m  wnuaa. 

PLEDOR 
,        Work  ntcemiry  for  preierralion  of  Qiinff^  plrdgtd.]    The  poaaeaalon  of 
the  truateea  of  tbe'Houth  Kaatern  Itailwa;  Coft^Niny  m  f«pr»> 
renting  tho  l>finirboldera,  la  tbat'.of  plnlgef ii,  an<r  they  are  liable 

',    '     to  ththi    partiua  for  woric   iierfnrrttvd  for.«yt»  ftoatf,' whore  it 

appeara  that  auob  worli  waa  nm'vu^iii^ior  tlie  nialnt«nan<»  of 

,        the  rpad  in  mnning  order,  thoiMh  tlio  work  woa  uxnuutetr}  before 

tbe  road'pasMd  into  tho  handa  of  tho  truateoa.     Wallbridge  h. 

fiimfiell,  2ii.  ;        , 

PBl-^CRIITION.  ,  '     . 

1.  Action  bated  on  pMding.]    I^rettvription  of  any  right  of  action 
Vhicti  vaAy  >ariae  out  of  a  plentlintf  doea  not  run  fWiin  ita  date,)^ 
|!)iit  froia  its  dis|HMal  by  tho  Court    Hury  v.  Curritmu  Silk  i(Ntf»'' 
.Co.,  218.         -  / 

2.  BmnL]    Wlmro  a  |wnion  i>our<lR  for  aevoral  yoam  witli  unotJinr 

williout  imying  uiiytlilng,  but  ioa^roa  a  lugat^y  of  $0  per  month  in 

I         lieu  of  payment  for  board,  duclaring  Ida  intention  to  be  to 

pay  for  hia  ItoanLonly  on  his  thicease,  tiie  Iteira  of  the  boftnler 

ii  cannot  plead  preacriptimi  to  un  action  for  the  recovery  of  t|^e 

'    1  allowance.    Mayer  v.  JjemlU,  190. 

->—  3.  \pamaget.1    An  action  of  daniagea  by  a  workman  against  hii, 
employer  for  personal  injuries  snstaiiled  while  engaged  jn  hit"' 
eiiiploymont,  and  du§  to  the  negligonire  of  tho  employer,  Th  olify  ^ 
'^,.  •     priBsiTibeti  by  two  yearn.    Qtrun  v.  Abbott,  375.  „    ■         . 

— %4.  JIf/polheeary  acHoiii].  The  hypothecary  a<!tion  doea  not  interrupt 
preftrription  ^iririi  regard  to  tlie  {lersoiial  debtor,  who  may 
intervene  in  tho  Cause  and  plea<i  pre^H-ripEion  acquired  aince  the 
service  of  the  suit  on  tho  titriHUientevr.  Citi  de  MontrdUv. 
Murphy,  161.  '  >        I  >^^ 

—•^i^  Judgment  oh  promiu&ry  note.}    j|t«n-  action  to  declare  exeCTJiwy 
•  judgment  obtained  on  a  promtlsory  note  in  a  foreign  counti^^ 
the  defendant  cannot  t^PPo*^  ^le  five  years  prescription.    In 
such  case  a  simple  denegation  of  tho  judgment  rendere<l  is  with* 
out  effect    Dwnbar  v.Almour, ' 
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PRESqftipioN-Ctontinwrf.      _ 

7  ^,'^1'-^:,;SP«''«'  »*«««  '-"Po-ed  for  the  construction  of  a 

/^  vS;    "^i!,    J?  '*^.**°"'^''  *"*  *'"'y  P'^^cribed  after  thirtv 
^  Yf^tB.    CiU  de  MotUrtal  v.  CuvUlier,  205.  ' 

PRiNci^L  an6  agent.    ' 

L  4^««dpm(m«%]    Where  the  defendant  i*  sued  on  a  ioaor 

_1 witnig  executed  by  him,  and  he  pretend,  that  he  waa  acting  as 

Mie  agent  of  a  third  party,  he  is  bound  to  prove  that  the  plaintiff. 

deliyered.    Mtnardv-Lerom,  70.  ^    .  "* 

~^  ^'  tfi*t!?'^  ^'r  i'^^^^^y  «f  the  principal  tiSiinlnates  the  con- 
J^t  between  him  and  his  agents;  and  the  latter  may  be  com- 
Mlled  to  render  thei^count    Oay  v.  Denard,  125. 

ofitj.]  Whilea  niMateforwhich  notermhas  been aiipulated, 

revocable  at  will,  even  if  the  agent  be  remunerated  by  a  fixed 

.mm.8S,ou,yet  the  revocation  in  such  case  is  subject  to  the 

.bhgation  on  the  part  of  the  principal  to  indemnifj^  the  agent  foJ 

ny  loss  actually  suffered  by.him  in  conseq  Wof  the  r^v Lt 

'TJl  his  mandate,  and  that  majr  be  seen  to  have  been  contem- 

Elated  at  the  tin^  the  appointment  was  made.    The  <igent'8  claim 

I  "  '°f  «Ti*y'  however,  cannot  be  extended  so  as  to  include  loss  of 

profits  trt  fut,^  ifter  the  revocation  of  his  agency,  but  on^^ch 

.      fe^'"1  "*  J'  ""'^  """''  "'^^  ^  P~^'^  for  carrying  on  Z 
,       Jbusmes*     Canaie  v.  Coalicook  VoUon  Co.,  9  J    K  » 

PRIVILEGED  00MMUNICATI0N.-6VC  L.BBL        „  '  , 

i  PRIVILEGES  AND  HYPOTHECS.  ^l^T 

^         %nS^'^    "./««°'yt'^P"°"P*' »'"'"«' '^ho  can  acquire  th* 
,    \  bprider'spriviloga    A  sub-contractor  has  no  siwh  right  and  if  he 

\  '^steis  a  pretended  privilege  he  will  be  condemn^  to  roi^te   ^ 

.    ?t^hi8ownoo8t.    ifoMoMv.  ITiAiowftZi  wtwraaMwe^ 

PROBABLE  CAUSE.         ^  ^     __   ) 

npm  of-Ompany  mukading.^    (i)  There  is  «o  right  of  «Gti«m 
/or  damages  resulUng  frem  the  issue  of  an  injunctionl^j; 

,  (2)  The  fact  thit  an  injunction  was  taken  by  a  prWe-nom  is  not 

revidenceo^^wantofprobi&l,c.use.   (3)  Whei  thT^Z^re,^ 

assets  had  bfen  reduced  by  s  large  itmount,  tliere  wa^r«h«bl«  " 
ru/"""'^'^'?"  '"J"""*^"*'-  *"  restrain  STcom^^^m   - 
declar^ig  a  dmdend.-mo*  BarticuUrly  as  the  compSyS 
'  ^         ^iZZ  '%'  T,  ^''t  *^-  "^^  ««*  notice's^ 

"~  ^^17""^  Where  ^icle.  musing  .re  fo^S^in  the  pdi- 
aession  6f  a  servant  or  other  pe^on  in  a  position  to  take  theT 
and  are  i^ reasonably  account^  t<^  thesis  prebSlH^  foi 

,.        ■;^»'^tH'»«haigeoflaroeny<tftbepereoninCi«^-  ^^^^ 
the  property  is  fomiH.    -         -  ^        'i^atme 
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PROBABLE  CAUSE— Contintiirf.  ■  J  ._,,_ 

raisesnopresumptionofabHence, of  probable  cause.  '  PirumTu-aiOt 

V.  Sibastim,  446.  .'       '  '* 

——3.  Malieiow  teizure.]    Where  the  stock  and  machinery  of  a  firm 

werjp  already  under  seizure  at  the  instance  of  another  creditor, 

upon  an  affidav^jihirging  insolvency  and  fraudulent  secretion, 

*n«l  one-  of  tlie  pairtners  bad  declared  himself  insolvent,  and  had 

*     ^f  .  .        attempted  to  make  an  assignment  in  the  name  of  the  firm, 

the  defendants,  overdue   creditors  and  unpaid  vendors,  had 

reasonable  and  probable  cause  for  making  a  seizure  in  revendi- 

cati(H)  of  their  own  goods.    Bury  v.  Corriveau  SUk  MUls  Co.,  218. 

,    _       _ —  4.  Partner  obtaimng  money  by  /ahe  repreientatiunii  in  nante  of  firm,  for 

^hi$ own purpote.]  -  The  plain^iif,  who  was  in  partnership  witti  the 

."defendant^'  obtained   a  loan  of  one  hundred  dollare  from  E., 

for  ^bicli,he  gave  the  bon  of  the  firm,  pretending  that  the  money 

was  required  to  meet  a  note  of  the  firm,  and  that  his  partner  was 

out  of  town,  which  statements  were  both  untrue,  tbe°9ioney 

being  obtained  for  his  private  use  and  his  parlner  being  then  in 

town.  K  deposed  to  these  facts  before  the  police  magistrate.* 

J9eM,  in  an  action  of  damages  for  malicious  criminal  prosecution, 

that  the  defendant  had  reasonable' and  ptobable  cause  for  having 

the  plaintiff  arrested  on  the  ^charge  of  obtaining  money  by  false 

'    pretences.    Cloran  v.  McCrory,  464.  '     , 

PBOCEDUBE. 

1.  Artieulatums  of  facU.'i    Articulations  of  facts  in  general  terms 

such  as  these:  ''Is  it  not  true  that  all  the  allegations  of  plain- 

''■'''  tiff's  declaration  are  true?  "    "  Is  it  not  true  that  all  the  allega- 

,     ^ons  of  defendant's  pleas  are  false  ?"  are  illegal,  and  may  be  re- 
( jected  on  motion.    Leggat  v.  Laroie,  47. 
— —2.ArlieuIationsoff€ut$.']    Where  a  party  omits  to  file'articulations 
of  facts,  he  may  be  condemned  to  pay  the  costs  x>f  his  enquile. 
KimhaUs.  cm  deMontrtal,  \Zl.  m; 

''3.  CerHfieaie  of  Stenographer— Beading  of  deporition  to  Witne»»—Pte- 
nunpHon  in  favor  of  dw  execution  of  official  Act  in  abtence  of  proof 
to  the  oanirary— Cornet  AcL']    (l)  The  trial  judge  exercised  a 

"  proper  dwrbfioai  in  permitting  the  stenographer  to  append  bis 
certificate  to  deposijtionB  transcribed  from  sbort-hftid  notes, - 
which  bgd  been  filed  without  being  certified  correct  (2>  Depo- 
sitions which  have^ot  been  read  over  to  the  witnesses  deposing, 
are  not.;Ie{^  evidenee ;' but  wbelie  the  record  does  not  show* 
wbeth^  the  depositions  were  or 'were  not^read  over  to  the 
witnesc|BS  by  tt^e  stanographer,  tbe' presumption  is  that  the 
ofiicer  bf  the  Court  properiy  peiforined  the  duty  incumbent  on 
him,  the  principle  applicable. being,  "omnia  prmtumuntur  rife  et 

'-  adUmniter  acta  donee  probetur  in  confmrium-"  McQuUka  v.  iS^eer, 
247. 

4.  DtfeOive  tervice  of  in«rip(ion.]    Where  a  party  has  appeared  by 

attorney  ad  litem,  service  of  papers  most  be  made  lipon  the  attor^ 

and  S"iudgment~obtsimS  by~  definrit~~on~ 
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servcl  upon  the^,arty.  «„,l  „„t  on  his  attorney,  will  be  reversed 
,    ^     IHimmchel  v.  La  Cie.  <fu  chimin  defn  du  Padfiyue  "l7 
— —  o.  DiponlioH—ICramtrcs  ami  marninal  nolet  1    Erasnr«H  o«il  ^       •     , 
.4  n^s  not  stated  at  the  foot'of  a  depJititS    o^n  oEry 

—  6.  DimtemefU.^    Where  the  plaintilf,  by  a  writmp,  desisted  fW>m 

plead  </.  no,*  for  the  purpose  of  invoking  tl,e  d^«I^rw^ 
permit  the  ,^.«..,„.„,  to  I.  filed,  to  ha>'e  such  eSt'  Z'^ 
f  proper,    Jirimd  v,  Bnmcl,  210.  ^ 

--  7.  ^'ocoti<»^■}    A  judgment  .leeiding  on.the  validity  of  the  evoca- 
t.on  of  a  Circuit  Court  ease  to  the  Superior  Court  is  a  finaMuT 
2"-' ''"''-"-/ ^«  •"^-il'ed  in  RovTew.  after  the^^^^^^^ 

""'■  ^^"ttr^  In^aetions  of  the  Superior  Court,  from  i 
$100  to  fe>200,  the  deposit  which  must  accompany  an  exeention  A  ' 
/a/ormc-is$4on]y.    Brw;,en  k  Deni,  <)'>      ' "  /  *°  «'^'*Pt'on  ^ 

~~9.£u:emioa  of  jrulgrr^^a- EffcH  of  inscription  in  re^iew  -  Delay.} 
(1)  Where  a  delay  hjw  been  fixed  by  a  judgment  for  the  spedflc 
perforxnance  of  an  oBlig^tio„,and  thecase  is  inscribed  in  Sw 
ing  that  of  the  Court  below.  (2)  A  delay  allowed  by  a  judgment 

Lmw'j  c  ?r"*r;  '^  '^"^''^^  ■"  procedure  witirs , 

<^y.  the  debtor  may  execute  the  obligation  on  the  following  day 
u^^  where  the  Unal  judgment  in  review  was  rende«i Ja^ 

uwyJOand  i^bruary  14  and  28Vere  both  Sundays,  it  was  held 
thMOto^xecution  of  the  obligation  on  February  15  and  March  1 

|arf  w.thm  tlie  delays  of  fifteen  days  and  one  month  allowed  for 
^e  e:tecut.on  of  the  obligation  in  Montreal  and  London  respect- 
ively. ,  Dtjwn  V.  Smanor,  365. 

•—J^'I»ffrlocutoryjwlgmaU~/'leadimimdon.answer4n.hw^l>o,verto 
remsetnlerlocularyh,,  final  judgment.]    An  interlocutory  judgment 
dismissmg  a  plea  on  an  answei^in-law  cannot  be  revised  by  the 
Court  by  tbe  final  judgment,  the  only  remedy  being  an  apLal 
a^dtherefore  proof  of  such  plea  cannot  be  admitted  when  the  ' 

l?r  v^.'"*''     1^°  ""^  "'seription  for  proof  and  final  hearing.- 
^    ■        Aetly  y.  IVarrm,  457.  .  . 

<;|^  11.  Judgvumtcxparte^Ji^^piim.]    It  is  not  necessary  to  give  the 

'  1  "J     o  *  T"*  **^  inscription  to  obtain  judgment  ex  parte  under 

articles  89j0,  91.  C.C.  P.    Dalbec  y.  DugasJ?!.  P"''""''^' 

—  12.  Jury  tnal-Time  for  fixing  fdcU  for  jury-C.  C.  P.  352-Acqmetmce 

finoljudgment.]  (1)  The  rule  of  CC.  P.352.which8ayB  thalrW 
^.al  18  fixed  until  the  facts  to  be  inquired  into  by  ti«  jury  hay? 

by  plamtiflU  reform  tte  assignment,  nf  f^^^^f,  y„n  grnntnd  af^or 
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the  day  for  the  trt^l  wm  fixed,  thi.,  was  an  irregalarity  which 
the  defendants  were  entitle<l  to  uige.  unless  it  appeared  that  no 
injustice  had  been  caused  to  them  by  «he  error.    But  in  the  pre- 
sent  case,  the  defendants  had  waived  their  right  to  object  by 
acquiestiing  in  proceeding  to  ^al  and  by  consenting  that  a  by- 
stander should  serve  on  the  jury,  when  it  appeared  that  sufficient 
J""'"  .*«"  °o*  Pi^ent  to  form  a  jury.  (2,  Where  the  publisher 
of  a  libel  was  served  and  ordered  (but  by  s  wrong  name)  to 
appear,  and  he  appeared  in  that  wrong  name,  and,  without  dis- 
cloemg  his  correct  name,  pleaded  not  guilty,  such  plea  put  in 
issue  only  the  fact  of  publication  and  tlie  innuendos,  and  the 
verdict  rendered  by  the  jury  cannot  be  set  aside  on  the  ground 
that  It  was  founded  upon  evidence  of  what  was  done  by  another 
person.  (3)  The  judges  of  the  Superior  Court  sitting  in  Beviei 
may  by  the  final  judgment  grant  the  plaintiff's  motion  to  ins 
the  correct  name.  (4)  Misdirection  refen  to  matters  of  law^d 
it  18  not  misdirection  where  the  judge  presiding  at  tl^  trial 

charges  the  jury  to  find  affirmatively  or  negatively  on  a  Bditter  of 
fact  (5)  It  is  not  misdirection  for  the  judge  to  cbai^he  jury 
that  by  law  they  should  find  the  article  to  have  b^iTipablished 
falsely  and  maliciously  unless  thedefendanti  pleaded  andbioved 
the  trutii  of  it  Canada  Shipping  Co.  V.  Mail  PnntingamPttb- 
'■■■      Itthmg  Co.,23.  ,        •    V^ . 

— - 13.  MoHm  to  shrike  out  alkg^fbrni  qf  pka.}  A  motion  to  strike  out 
certain  allegations  of  a  pTea  as  being  too  vague,  u  in  the  nfiture 
of  an  exception  to  the  form,  and  should  be  made  within  a  rea- 
sonable delay.  Chapleau  v.  TVtitM,  167. 
14.  New  Driat.]  In  considering  whether  a  new  trial  should  be  grants 
ed  on  the  ground  that  the  verdict  was  rendered  without  evidence, 

or  contrary  to  evidence,  it  is  not  enough  ttiat  the  judge  who  tried 
the  case,  or  the  judge?  in  the  Court  where  the  new  trial  is  moved 

for,  might  have  come  to  a  different  conclusion  ftom\hejuiy,  but 
there  must  be  such  a  preponderance  of  evidence^  Msuming  there 
is  evidence  on  both  sides  to  go  to  the  jury,  as  toimAke  it  anre*. 
sonable  that  the  juiy  should  return  such  a  verdict  Qoodkue  v. 
Gnmd  Trunk  Ry.  Co.,  lU.  "«»«»««  y. 

-^15.  New  Drial,  Ground, /or-IbeU  ^^ifined /or  Jury-Mudireelion.  (1) 
Where  the  parties  go  to  trial  wit^pnt  objection  to  the  questions 
^  settied  for  the  jury,  and  without  appeal  from  the  interkxmtory  • 
judgment  defining  them,  tlyjy  cannot  afterwatdv  mge  the  vague- 
ness or  insufficiency  of  the  questions  tu  ground  for  a  new  trial 
£  u^  J^Z  objection  has  been  made  to  the  judge's  cbaige,  and  the 
%  chaflje  has  not  been  pat  in  writing,  misdiivetion  cannot  afkei^ 
wards  be  invoked  by  either  party.  (8)  The  fiM.t  that  the  deposi- 
tion of  a  Witness  who  had  been  previo<uly  examined  by  consent 
of  the  parties,  was  read  to  Uie  jury  in  his  absence,  is  not  giv^nd 
for  a  new  tnal,  where  no  injustice  appears  to  have  been  snflbMd 
by  the  party  comPaining;  (4)  Where  thi>qii-ti»n  »«tfa>  ti^ 
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knowledge,"  and  they  answered  "  untrue,"  the  answer  ^uBt  be 
taken  to  mean  "untrue  to  his  knowledge  "  (5)  Where  amatlon 
was  made  and  granted,  that  the  word  '•  wilfully  J'  should  be  in- 
,  stfrted  before  the  word  "withheld,"  in  one  Sf  the  questions  for 
the  jury,  but^  the  amendment  was  not  inserted  iii  the  printed  list 
of  questions  handed  to  the  jury,  the  omission  was  held  to  be 
immatenal  where  it  appeared  that  the  attention  of  the  jury  was, 
M  a  matteniof  fact,  directed  to  the  effect  of  the  amendment ;  and 
in  any  case  the  proper  recourse  would  have  been,  not  by  motion 
tot  a  new  trial,  but  fer  an  ,arre8i  of  judgment  Browxfd  v^  Canada 
L*fe  Agfurance  Cg.j  3818;    ,  \       • 

—-16.  Notary-invitftorv.]  The  Ltitlon  of  heirs  fot  the  appointment 
of  s  notary  to  make  the  inventory  of  the  estate,  should  be  made 
in  the  name  of  the  parU(^  themselves,  and  not  by  attorney.  Pari 
V.  Pari,  76.  "  •  .  ' 

,  17.  The  judgeis  not  bound  to  appoint  the  notary  chosen  by  the  ma- 
jority of  the  heirs,  but  ma^,  ip  his  discreUon,  name  another 
where  he  considers  that  the  phoice  of  the  majority  is  not  the 
most  advantageous.    /6.,  76.  * 

— - 18.  Oppotition  to  judgment.^  The  statute  of  1883  (46  Vict  ch.  26) 
which  permits  an  opposition  to  be  made  in  cases  by  default  or 
ex  parte  to  judgments  obtained  either  in  term  or  in  vacation 

;  '  *PP''^  only  to  judgments  rendered  under  arts.  89,  90  and' 91 
C.C.P.    Iiouv.Leprohm,lS7.  > 

^li^l'^^^'i'^amm-Motimtoreject.^   AnoppoeitioAtoajudg^       . 
^t,  admitted  on  the  order  of  a  judge,  is  in  the  nature  of  a  plea 
and  cannot  be  rejected  on  a  simple  moUon  alleging  grounds  of     ^ 
-form,  and  presented^Ml^r  the  expiration  of  the  delay  for  filing 
prelimmary  exceptiona.    I>ewn  v.  (Wtwm,  382. 

—  20.  OpporiUm  afin  d'annvUr-AffidaviL\   In  the'  affidavit  in  supportX 

of  an  opposition  q/in  d'annofcr,  the  deponent  inust  swear  to  hia    V 

T—  21.  Power pf  attorney  and  Htmityfor  cMte.]    k  noiiJiidMt  plaintiff       " 

Uon,  IS  obliged  to  produoe  a  p6wer  of  attorney  and  give  secoritv   : 
forcosto.    Boma%,y,.Arpin,U.  "fx -"u  give  security   >^. 

"^  ^  ^^t  T^I  """^  ^  ^"^  °P°"  •'^'y  J"'''^'  *>'  o^^er 
rendered  by  a  judge  m  summary  ntott»w  under  the  provisidna 
?^t W   ^ "     "  "^  ^  ""  *^«  ^«  '^^  P^Kedu^te?  S^ 

^^^2:^S^^^    ^j«d««°ent  of  the  Superior  Court  annul.   ' 
hng  theetection  of  «,  alderman  of  the  City  of  Montreal  cannot 
-  *.  ^vi8ed.by  the  Court  of  Review.    Qimrd  v.  JbrnnoH^^^^^  ^  -^^ 
-- 24.  fi^roliemcfecorp^]  When  the  plaintiff  in  JaSTTiZ^ 
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■ 25.  Sumtnon$,]    In  .actions  of  the  Superior  Court,  from  $100  to  $20ft 

the  delay  for  mammons  is  ten- days.     L'rucheri  v.  Denit,  92. 

26.  Stommon*— C.\;  P.  4}5)— Z>aw  to  $ene  writ  in  OntaricY  Leave  to 

serve  a  writ  of  sfimmons  in  Ontario,  under  Art.  69  p.  C  P.,  is 
BUflicient,  if  annexed  to  the  writ  on  a  sdparftte  shedt,  withfiM 
being  endorsed  in  writing  upon  the  writ.    KUbum  v.  Ward,  l^X 

27.  Summont^Service^OppoaHon.]    A  writ  of  summons  was  issuted 

.in  the  district  of  Saint-Francis,  aod  directed  to  any  bailiffof  that 
district"  The  writ  was  served  personally  uiSon  the  defendants 
N  in  the  district  of  Beauce  by  a  bailiff  appointed  for  the  district  of 
Beauoe.  -  Held,{l)  that  a  Superiw  Court  writ  cannot  be  validly 
Served  by  any  othet  than  one  of  the  baiUffotp  whoii  it  i^directed ; 
and  that, the  writ  in  question  having  been  diretited  to*  any 

bailiff  of  the  district  of  Saint  Francis,  the  service  of  such  writ  by 
,a  bailiff  of  the  district  of  Beauoe,  was  null  ^nd  void.  "(2)  That 
the  plaintiffs  having  obtained  judgment  by  default,  under  artiele 
89,  C.  C.  P.,  defendants  had  properly  proceeded  against  said  judg- 
^  DMOt,  and*  all  other  proceAdings  subsequent  to  the  issue  of  the 
^/  writ,  byjin  opposition  styled  an  opposition  qfin  d'annufer,  and 
that  defendants  Were  entitled,  by  means  of  such  opposition,  to 
have  the  said  judgment  knd  other  proceedings  set  aside  on  ac- 
count of  the  nuliity.,of  the  service.  (3)  That  in  such  case,  neither 
the  opposition,  nor  the'aflSdavit  accompanying  the  same,  neoi 
comply  i^ith  the  provisions  of  46  Vict,  ch.  26,  sec.  4,  the  said 
statute  applying  only  to  suits  in  which  the  defendants  have  been 
validly  served.  (4)  That  the  opposition  need  not  be  accompanied 
by  the  deposit  required  with  an  exception  to  the  form.  Eaflem 
Toumihips  Bank  \.  Wright,  206.  ,,-Jh-^-v"  ,      .      :-.--t—  — 

opposition,  ipless  accoftipani^d  by  an  drder  of  a  Court  or  Judge^  ~ 

does  not  siupend  the  execution  of  a  judgment,  and  a  tierfaaiti, 

paying  in  good  faith  the  amoont  of  the  final  judgmea^  will  be 

.      discharged  notwithstanding  the  prior  service  upon  him  of'a 

j      tierce-opposition,  without  order  of  suspension.    JfvUen  v.  Peart, 

— ^/29.  Venditioni  exponag.'i    A  writ  of  «ien<ft<tont  exponas  issued  without 

/       the  authorization  of  the  Court  or  Judge  is  nulL    That  dkLoali 

Oa.  \.  Monbledu,135^   ,  \         ;  1 

30.  See  Capias,  125;  Ikdian  Act,  ?98;  Insolvbitcv,  148;  Insolvbmt    - 

CoHPANT,  273 ;  Plhadimg  ;  Sbpabation  di  corps;  Sdobbbsion,  147 : 
TARirp  or  F«as,  153.  ^  .  '    : 

PROHIBITION,  WRIT  OF.     '    •     i  1.         -       - 

Ef^denee.}    Verbal  evidence  is  admissible  on  a  writ  of  prohibition  ' 
■issued  before  coQwction  by  the  fl^ecorder.    MeKeown  A  City  of  ' ', 
Montreal,6i.,  .        '      »      r 

PROMISSORY  NOTE.  '  ' 
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PROMISSORY  NOTE-Cbnrtntirti.  .  .       * 

the  amount  of  a  promiasory  not©,  an  al^iinontary  allowance  pay-, 
able  to  (he  defendant  ia  «eij!«l  by  garnittliiiiflpt)  and  the  defendant 
(^nteatH  the  aeisura  on  the  ^roun<i  that^^  alimentary  allowance 
is  not  aeixable,  the  plaintiff  may,  by  lii,^  anawer,  plowl  that  the 
coitoideration  for  the  note  waa  an  aliment^cy  debt,  and  that  th^ 
ciym  waa  within  the  exception  of  (;.  C.  P.  1^8,  ,Dotmk  v.  fVaneig, 

2.  Endormn— Agreement  fieluieen  the  partiet-^Evidenee.^    In  an  action 

between  parties  to  a  promiasory  note,  the  true  intention  and 
agreement  of  the  parties  ahonld  be  carrted  hit<J  efect;  the  facta 
_  »'»d  cireumatan^a  at  the  time  of  the  tranaaction  may  be  eatab- 
liahed  by  parol  evidence,  and  It  may  be  shoWn  that  an  end^oreer, 
whoae  name  appeara  below  that  of  the  payee,  really  endorae<l 
Iwfore  the  latter,  as  auiaty  for  the  maker  to  the  payee,  although 
the  Aame  of  the  payee  appears  on  the  note  aa  the  first  endorser. 
Demihanquv.JjegeranilBonhomme,!. 

8.  Illegal  connderation-Note-giver^  to  (fhlain  conaenl  to  ditcharge  of  in. 

MlvettL]    A  note  given  by  an  insolvent,  or  by  a  third  person,  to 

induce  the  payee  to  consent  to  the  insolvent's  discharge,  or  to  sign 

a  deed  of  composition,  is  nulkand  void ;  and  where  money  is  paid  ' 

fof  the  same  purpose,  it  may  be  recovered  from  ihe  creditor  le- 

.     ^ceii^ngit    The  lact^^that  the  maker  of  the  note  |^  th^  insolvent's 

\1i|ther  does  not  constitute  a  valid  consideration  vfor  such  a'nqte; 

x&rt-  »bene6t'to  another  is  a  good  consideration  only  where  the 

Mnefit  caor  be  hi^  lawfully.    Ledairev.  Oa$grain,a^. 

' 4.  Mutual  UMxpadx  Company—Note  rigned  b^  PretidiiH  in  tettlement 

o/vo/td^tm^^mt  Oompany.]    The  by-laws  of  a  mutual  insu- 
rance oomnlny  gave  the  president  the  management  of  its  con- 
^     c6rns  and^nds,  With  power  to  act  ii{  his  own  discretion  and 
judgmeipe  in  the  absence  of  specific  directions  trova  the  diiec^ 
tora^^d  it  was  also  his  duty  to  sign  all  notes  authorised  by  the 
BoaW  or  by  virtue  of  the  by-laws.    The*  president  was  both  pre-  ' 
sidMit  and  treasurer,  and  waa  also  acting  as  secretary.    Held, 
that  the  plaintiff,  i(lr ho  was  (Jie  transferee  for  value  given  before 
oKaturity,  of  a  note  signed  in  behalf  of  the  company  by  the  presi- 
V       dent  as  president  and  treasurer,  and  given  to  the  payee  in  settle- 
ment of  a  valid  claim  against  the  company,  was  entitled  to  recover 
1     the  amount  of  said  note  from  the  company.    Jonen  v.  Eatlem  ' 
,      ToumMpt  Mutual  Inntranee  Co.,,4l3.  , 

— r  5.  Note  made  hywlfe  liparieie.  lAem.1    A  promissory  note  mAde  by 
a  wife  liparie^dehient,  jointly  and  severally  with  her  huslMnd,  is 
/     ntill  «nd'void7i8Ts^5BKl»4be  wife,  such  an  obligation  being  pio- 
<^      ,    hibited  by  .the  terms  of  Art.  1301,  'Q.C.    ChapdOeine  v.  Vattie;  380, 
- — r  6.  &«  Imputation  OP  Pa VMBNTB,  129.         '  w 


QUEBEC  ELECTIONS  ACT.    See  Emotions  Act,  QuBBBgT 


QUEBEC  LICENSE  ACT.    8n  Lmmsg  Aw,  Qumimu. 
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RAILWAY  COMPANY.  . 

1.  IMatfiti  tranniHrrting  gowlt.]    A  railway  «»nnMmy  is  rw»ponaible 

for  the  damage  cauoed  by  ibt  failure  to  carry  to  their  'destination 

within  a  rea<ionablo  time  the  go<KlH  entrusted^t-    Pontlmund 

A  Grand  Tntnk  Ry,Ol^,6\. 

, 2.  LtmlMT  pl^fid  mlhoiU prrmwwwon  on  profhrty  of  RaUimy  Omptmij— 

^  DeatrucJionf  o/.]    Ttie  burning  of  lumlwr,  |)iaoe<l  on  the  property  of 

a  railway'company  close,  to  their  track,  without  any  permission 
express  or  implied,  gives  *»'»e  owner  no  right  of  action  against  the 
oompaE|y.    Qoodhvu;  v.  €hrand  Dnmk  Ry,  Co.,  \U. 

,      ~  3-  Payment  ofaivanL]    A  proprietor  expropriated  is  entitled  to  ob- 
tain tbeamount  of  the  award  out  of  the  deposit  made  by  the  com- 
panyi  although  anV'tienmajT  have  been  brought  by  the  company  * 
>  to  set  aside  the  award.   Gii'.dUChemindeFerdeQ.JkO.y.Fhlnique 

de  Ste.  Anne  de  Bellevm-,  154.        ' 

- — -  4   Street  Railway.^    See  Montr^au  City  of,  320.  * 

— ^  5.  (Se«;  Pi«DGB,  ^8. 

RECEPTION  OF  THING  NOT  DUE    »«  Action,  66. 
RECORDER'S  COURT,  /  f 

Jwn»diclion.\    The  Recorder's  Court  of  the  gUy  of  Montreal  has  iu- 
risdiction  over  the  offence  of  keeping  a  house  of  ill-fame  in  the 
(yity^lljiiionixeaX.    MeKeiom  &  City  of  MomealfM, 
REGISTRAR  .  - 

Certificate.']    A  registrar  should  not  include  in  his  certificate  hypo- 
thecs which  have  been  discharged ;  and  he  may  be  condemned 
to  refufid  fees  charged  for  such  entries.  Marchand  v.  Man^nd^l . 
REGISTRATION^     ^  ^  <         ^ 

JkKriptimftrfmrpotecf.]  The  description  of^an  immovable,  for  the 
purpose  ofregistering-a  hypothe(»ry  claim,  is  complete  by  men- 
tioniiig  liie  lot  and  range,  or  part  of  lot  and  ninge.  A  clerical 
^  error  in  the  deed  oonstitnt^ng  the  hypothec,  as  to  the  number  of 
the  subdivision  rf  the  lot,  does  not  affect  the  validity  of  the  hy- 
pothec.   Boimert  v.  Johmm,  182. 

%  Of  tale  by  donor  to  third  party  before  regittratufn  qf  fm>r  (Jonolton 

<^f »am property:^    See&AiM,;M2.  .    -  ., 

|IE8  ADJUOrcATA,    &«  Cuobb  Juofeu. 
RESPONSIBILITY.  '    '.        " 

1.  Fojoe  nwjeure.}    Where  a  person  plesds  force  majeure,  he  is  free 
from  responsibility  only  where  it  appears  that  the  accRent  was 

.„^ot  preceded  or  ac(»mpanie«l  by  a  fanlt  impat%ble  to  hini.  And 
where  a  fire  in  tlie  pdpmises  Vwned  and  occupied  by  the  defen- 
dant was  the  fifrt  cause  of  the  accident,  it  was  incumbent  on  him 
to  show  that  the  fira  was  not  caused  by  his  fltoli  (3).  Where  the 
damage  was  caused  by  the  f^tll  of  a  wall  during  a  high  wind,  " 
some  lime  after  a  fire,  and  the  defiandant  had  tiUien  no  WeMU- 
tJDU  to  PFBVent  the  ar^idflnt.4t  was  not  a  cam  cffor,u,J^»,m» 
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Alexander  v.  Hulcbinson  and  Nordluimer,  283.  ' 
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StJPEttlOR  COURT. 


RKHroNSlBIMTY-Conhnm/.         " 

2.  Injuri,  to  Marr  tU  lim  of  connection.]  The  j.ropriotor  of  a  Htallion 
ia  not  ro8pon8il)l«  for  the  <leatli  of  a  mare,  where  the  death  jh  the 
reault  of  an  error  r/c  tm,-  coiiimitted  by  the  ■tallion  at  the  thne  of 
the  «roiine.rtU)n,  iinleHa  it  Iw  proved  that  the  error  had  for  its  caiue 
Borne  fault  on  tlio  part  of  the  owner  of  the  atallion,  or  of  tiio  aer- . 
vant  of  the  owner.    BrouillH  v.  Q)U,  164. 

3.  S(i'  BuiM)Hii,  :«52 ;  MAaTBR  and  Skhvant.  '  » 

REVIEW     AlifPRooBnuRB. 


SALE. 
1. 


Cmiir^tin  Jraud  oj  credilorg—C.C.  lOtiZ-Km—Knowleilge  of  Innol' 
vencii.^i  One  of  the  defendants  acid  real  eatate  to  the  other  defen- 
dant who  waa  hia  nepliew,  as  well  aa  book-keeper  of  a  firm  in 
which  the  uncle  WM  a  partner ;  artd  the  aale  took  place  at  a  time 
when,  in  the  opinion  of  the  Court,  the  inaolvency  of  the  uncle 
waa  generally  known.  Held,  that  the  nephew  muat  be  preaumed 
to  have  hi^l  knowledg«j  of  the  uncle'a  inaolvency,  and  the  aale, 
under  C.C.  1036,  was  annulled.  La  Bnnque  Natimale  v.  Clutptnan. 
201.  . 

2.  A'rror  a»  to  acceimry  of  thing  told— Refuted  of  party  ixmphnmng  to 

canaieontraci— Damages.]  The  plainOff purchaaed  frotij defendant 
a.i  public  auction  two  lots  of  land  on  Biahop  atreet,  and  aigned  a 
Memorandum  ef  sale  in  which  reference  waa  made  to  the  official 
plan,  pn  which  the  street  was  marked  as  being  51  feet  wide.    On 
the  surveyor's  plan  prepared  for  the  sale,  the  street  was  alao 
traced  as  51  feet,  but  by  error,  this  part  of  the  street  was  repre- 
sented on  the  litliographcid  copies  aa  of  uniform  width  with  the^ 
upper  4>art  of  the  street  which  was  «K)  feet  wide.    In  the/ adver- 
tisements, and  in  the  auctioneert  announcement,  the  street  waa 
also  described  as  60  feet  wide.  The  vendors  offered  to  cancel  the 
sale  if  the  purchaser,  had  been  led  into  error  by  the  lithographed 
copies,  but  tlw  plaintiff  chose  to  adhere  to  the  bargain.    Held,  in 
an  action  of  damages  by  the  purchaaer,  tb^t  the  plaintiff  having 
received  the  full  number  of  square  feet  baigaioed  for,  having  re- 
fused to  relinqaish  the  bargain,  which  waa  a  profitable  one  for 
him,  haviiyf  aigned  the  memorandum  of  sale  in  which  reference 
was  made>^  the  homologated  plan  showing  a  street  61  feet  wide, 
and,  moreov«r,  no  specific  damage  being  proved,  his  action  of 
damages  could  Jiot  be  maintained.    Inglity.  PMl%ps,^Qi, 
-—  3.  Jul,  di«ponendi~C.C.  1025.]    Where  a  person  who  sells  goods  on 

Ume,  shows  by  his  acts  his  purpose  to  retain  the  property  therein 
until  the  conditions  of  sale  be  complied  with,— aa,  for  example 
by^nsigning  the  goods  to  hia  own  agent  in  the  city  vbere  the 
_..._'  purchaser  resides,  with  instructions  not  to- part  with  the  bill  of 
lading  until  the  purchaser  shall  have  accepted  a  dimft  for  the 
price,— tlie  right  of  property  does  not  pass  to  the  parchaaer,  and 
the  agent  of  tlie  vendor  may  retam  the  goods  in  the  event  of  the 
purchaser  refiwing  to<tccwnt  a  draft  for  the  prine  pay>M«  At  th« 


expiration  of  tlie  term  6(  credit    MeOiUivray  v.  Watt,  17a 
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1    Jt, 


})nHnwit. 
^pknl  d*ffct.\  Tlifl  weal^i^ess  of  the  springs  of  a  vehirle  whirli 
th^  purclianer  lia<l  an  opportunity  to  oxamiiie  befon»  li«,|Mm!has- 
e^.il,  is  not  a  latent  defeut  against  whinli  the  vendor  is  bound 
vtb  gnsrantM  the  punihaser,-  m(»re  esiwoially  whore  the  buyer, 
afl^r  becoming  aware  of  the  defedt,  retained  the  yeliicle,  and  re- 
(jueKted  tlie  Holier  to  rBpair  it  I'aquftu  v.  Dffocan,  48. 
pf  hook-dfbu]  Tlie  sale  en  Uoc  of  tUtt  insolvent  trader's  book- 
debtoat  public  auction  does  not  inclniJiB  the  books  themselves, 
but  only  the  claims  menliomul  therein.  iOtn'm/on  v.  Fall,  71). 
Of  immovable  free  arid  dear  for  cd»h—JlijjuHHtcK  exiting  m  properly 
—Purehater  not  bound  to  e3k:nte  deed  unlei^^  property  i»dear,  (1) 
(Following  Burroug/u  <fc  WeU»,  M,L.^t.,  3  Q.^U92.)— Where  real 
estate  is  sold  free  and  clear  of  incumbrances,  the  pitrchaser  to  pay 
the  price  in  cash  to  the  vendor,  and  it  appears  th»t  the  property 
y  is  charged  with  hypo|hee8,  the'  purchaser  is  jiot  b^tind  to  execute 

/  a  deed  until  tbe  vendor  has  caused  the  hypot^cs  to  be  d^ 

cbaiged.  (2)  It  is  not*  necessary  that  the  acceptance*  by  the  ven- 
dor of  an  offer  to  purchase  an    immovable  be  expressed  in 
writing.    Acceptance  may  be  shown  by  acta  of  the  vendor,  or 
J'    his  agent,  such  as  preparations  to  vacate  the  property,  interviews 
between  the  parties,  etc.    Greene  v.  Mappin,  S93. 
— ^-»  7.  Regitlration  of  tale  by  donor  to  third  party  before  reginlration  of  dona- 
tion—Rights  of  donee.}   The  notice  received  or  knowledge  acquir- 
er      ed  of  an  nnrdgistered  right  belonging  to  a  third  party  and  sub- 
ject to  registration,  cannot  prejudice  the  rights  of  a  subsequent 
^rcbaser  for  valuable  consideration  whose  title  has  been  duly 
registered,  except  when  such  title  i».derived  from  an-insolvent 
trader  :—C.C.  2086.  The  mere  tact  tbat  the  subsequent  purchaser 
was  cognisant  of  tbe  prio^  unregistered  deed,  without  evidence 
of  fraudulent  collusion  between  him  and  ibe  vendor,  does  not 
-^         affect  his  rights.— And  so,  wher^  F.  made  a  donation  of  real  es- 
^       tate  to  G.,  and  in  the  following  year,  for  valuable  consideration, 
sold  the  same  property  to  S,  and  the  deed  of  sale  was  registered 
prior  to  the  registration  of  tbe  deed  of  donation,  and  (in  the 
opinion  of  the  majority  of  the  Court)  there  was  no  fraudulent  col- 
lusion between  F.  and  &,  the  second  acqutrevr,  it  was  held  that  C. 

could  not  maintain  a  petitory  action  against  S.  founded  upon  the 
deed  of  donation,  though  &.had  knowledge  of  tlie  prior  deed 
CharUboiB\.Saviel,Z\2.  . 

8.  SaU  for  etuh—Drfavlt  to  pay  price.}    Where  things  are  sold  for 

cash,  and /the  buyer  refuses  to  pay  tbe  price,  the  sale  is  withoot 
effect^  and  the  vendor  may  revendicate  the  property.    PominvUle 

V  'V.  Daton^cftoinpj  186. 

^—9.  lAeittUion.}    See  CoiDivNrrY,  21U  : _, ,\j^ 

SALE  BY  SHERIFF. 
-        1.  ErHtr  in  deteription.}   Where  an  immoveable  is  described  in  the 
advertisements  of  sale  by  sheriff  as  contai|^ng',only  108  acres 
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SUrPRIOK  CX)UKT. 
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SALE  BY  SHKRIFF-Cbnrtniiftf. 

the  error  fmm  Ui»  beginning.  ri,.|  f.i|„d  u.  notify  lh«  «l,.rl(r/ln 

time  he  wm  con.iomne.1  U.  pay  tl.o  coat,  of  U.o  aeiiure  .nd/„H 

pneltlon  up  Ux  (iii.e  of  o^nteaUtion  by  tho  miiri»mnL    KxefulL 

'*  Rank  v.  fxiuzon,  144.  t  ^   J'ff' 

"  v^ir*'^^''l'''i''^T^''*^^'^-  "»^1   (Following  JIfc/irm 
moscCdo  not    abply  to  aalea  of  Immovable,  by  the  8li»riff- 

ll'u?."'";"?".? ^I'i  "'  ■  '"'^""  "'  immovable  property  Jl  a^ 
•heriir  >  »«l«  i„  liable  to  exp„l«ion  by  the  adjudicalairf  MoL  the 
,  expiration  of  hia  ejUe.  (2)  That  anch  expolalon  may  »«  Xte«l 

by  Hi.mmary  petitjon  for  a  writ  of  poaaoaalon.  (3)  That,  L  the 
pre^nt  .«ae.  the  a«)jn,lication  having  Uken  place  prior  to /ho  l.t 
of  ^eb^uary.  and  the  ««naent  <.r  non^-onaent  of  the  loawr  LvinR 
ceaaodto  have  any  effect,  tho  quoation  of  tacit  reconductll  couki 
f     not  ariae.    Mowry  v.  Hwm,  417.  ^ 

eECRETABY-TREASURBR.    .S«  MuNiar-Ai,  Uw. 


SECURITY  FOR  C08T8. 

SEPARATION  DE  BIENS. 

.  ..     .1    '-" 


See  PKoqaouKK 


*-f 


iS-Mr  '''"  ""T'*"""  »«  "•«  community  made  by  a  woman 
judicially  aeparatec*  from  her  huaband  freea  her  from  th«)  obli<». 

—  2.  g««^.  y.l  Where  tfce  plaintiff,  hi  hi.  action,  acknowledge  the 
quality  of  defend»nt  a.  Uparle  <ie  hUru..  he  omnot  afterward, 
conteat  her  quality.    /6.,  168. 

S15;PARAT10N  DE  CXJRPS 

i:  Alimentary  Alhtt-apc:}  Where  the  judgment. malnUln.  a  de- 
mand for  aeparatioJ  from  bed  and  board,  baaed  on  the  deaerUon 
of  h^  husband  and  bia  refbaal  to  aupport  hi.  wife,  the  infidelity 
of  the  wifo  doea  not  deprive  her  of  the  right  to  an  altmentary 
allowance.    Demara\»  v.  Oagnoii,  377.  ' 

2.AUawancrfordMurs4ent,.]    Where  a  wife  la  wing  m  W^wiion 

de  eorp».  and  la  unablii  to  pay  the  diaburwment.  of  the  action, 
.he  ,a  entitled  to  obtajn  un  order  f«,m  the  Court,  oMering  the 
huaband  to  p^yauchdiibunementa.    Dewier,  y.  Lynch,  m. 

— -  3.  See  PnooEDUBib  26ft  „ 

SHERIFFS  SALE.    &e  Sal.  ivSHanirF. 

SERVITUDE.  /  ^  •       . 

1.  Drmtdepauoffe.:    A  proprietor  who  concede.  «  right  of  pa.a«w" 
fe  the*  term.:  ••  auront  U droU  de  ^en  nrvir  et  d'en /aire  |Z« 
«U  enwtture  n  autrement,"  ia  not  precluded  f^m  bnilding  above 

i^^JlZf?'  Si°*  «  ^  ^^""^  ""»  ^'^  unobetructed,  «,d 
S     fiSi^?  ^  snfflciently  to  permi;  the  convenient  aw  there- 

"""  ^  ^.•*^*;:^-  ^'  S®*-^**-  «/  proprietor  of  higher  land^Ag- 
^T'^l  I^  proprietor  of  U.e  higher  land  conatroeW  a  water  i 

^       rZ  °'      T^  J**"    **•'"'»  ""«*  "-  purpoae  of  carrying 
5^th_e  water  f^mth>yard;Thi.property.Ti:^oU^ 


nf  tho  Inwur  IteJ,  oumplaiiwd  Uiat  tliw  wmtnietiOT^Wwii 


'.  .± 


In  tiie 
ihe  1st 
liavinR 
I  couhl 


ule  by  a  woman 
fnim  thfe  obliga* 
jroin  V.  Kuy,  168. 
knowledgqi  the 
iDot  afterwards 


laintains  a  de- 

)n  the  desertion 

e,  the  infidelity 

an  alimentary 

Dg  en  »iparation 
I  of  thiD  action, 
rt,  ordering  the 
Lynchi21li, 


ight of  pasiage' 
i'm  faire  tuage 
bnilding  abore 
jfaatmcted,  and 
lient  use  theie- 


trneM  a  water 
ifl^  of  carrying 
daintiff,  owner/ 


ar^lEe~watw 


ZZ  T.?""*"  »»:*<^t''«*''«f'«»*P««  therefh>m  «,d  penetrate! 

wairJn  t^r  '  ''*"*  *^  ■"•"•  ""^  modlftoatioVln  the  flow  „f 

iZTTil"  .""^T. '"  '^  '"'  •'^"^"•"^  «'  hi.  property. 
•P  long  as  he  doef  not  increase  the  (luantity  of  water  whi/h 

•        Xw^JL^^'"**  \f"''**^'*  »"*"»•»»"•»' that  thena^ 
^ot  .„  «ncn«sed.  the  oonstraction  of  the  F,«nch  drain  was 

not  an  y,j,.Uon  of  the  servitade  wiUUn  the  meaning  o"  IJJ 
Wl,  aa    Bampmmv.Winebeta.43i.                           "M  «•  an. 
SHIPPING.    T ■ -^ ^ 

i^irrji^iirhtT'-'ni^^" '''''^  t^  i^^^^ 

«teoedent  debt  dne  by  himself.  Ztor  ^  hth'ST  WM  To 
mortg^  on  the  vessel ;  and  where  the  editor  mSwri;; 
^menthadal«,,claim  againsttheshlpfSne^ 

SZ'  Jr-fsriT''"/*''  '"'"•* '"  ««Mctr7tKtTS^ 

cwnv  (8)  The  master  of  a  vesMil  oonld  not,  I  y  givinir  a  tmrm,^ 
creditor  a  dr^  upon  the  consign^  "hlch  t  i  iS  reSSt 
•coppt,  operate  in^asslgnmentofltelght  not  yet  duriarnn^ 

s^^<:^"v^TS:  '^j^-^'^  ->wirrrpp?e: 

ST.  JOHN'S,  TOWN  OF.       -  '    - 

fV^  to  have  been  done  in  violation  0/ law.]    A  .Utatorr  UnST 

of  the  Act,  to  be  brought  within  fenr  month*,' «umJt^^S 
by  demumr,  whew  the„declar.«on  e^  rS2w  £L  th. 
midioe.  Th.  defendant,  in  order  to  have  th*  i2JS^^  ^  ^ 

STREET  RAILWAY.    &..Mohtb.ai,  Cirr  or.  m 
SUBBOQATION.  T^ 

SUCCESSION.  V     / 

1  ^ccii|»teiiw  iy  umi.] 
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HU(  r;EBBION- CbtirtfMK./. 

oi«l  IcgMlM  lo  lone  M  ih«r  haw  not  ^n  ptid  hy  th«  tMt»> 
mantary  •XMiutor.  Jfnyrr  v.  l^tfvilU,  lUO. 
— —  8.  /Vf^hon  /or  nomination  qf  noUtry  <«  inaAc  invmtory.  ]  8r*  Vwxm- 
Dvua,  77. 
;'— 4.  K(Manl>— ^&!  «i/  pfOfwrly.)  Th«  rorroalitlM  rwialrad  by  Uw  for 
the  mI«  by  Um  curator  ofthn  propnrty  of  a  vacant  niirriMMKin  ara 
imperativ*,  and  caiinot  ba  (liaptBMd  with.  Em  park  Lamolht, 
147. 

SUMMONR    StfViuvmvnm. 

SVRtTrYtimV.  .    ^'*''i 

.        kjlinction  «^,  by  aH  of  ertditof^C  C  1060— /m/wfalton  of  paymmU 

—a  C.  1161.]     The  plaintiffli  who  w«m  collot^atiid  by  privilefd 

(under  C  C  V.  60»)  for  the  cuata  of  a.  sntt  in  the  Ehiparior  Court, 

'  daai«t«d  from  Iha  irsatar  part  of  th«  oollooation  in  their  favor, 

and  iha  money  waa  tlien  diatributed  au  mai^  la  Hwn  among  the 

";  creditora.    The  plaintiOb  afterwarda  inatituted  anita  againat  the 

■    /  deiandant'a  nuretiea.  in  appeal  for  the  ooata  in  both  ooorta,  the 

Jlidgmeiit  havinic  behn  conflrmed  in  anieal.    Held,  (1)  thataa 

the  efliM^t  of  the  d«aii>tment,  made  without  notipa  to  the  aoratiea, 

;  waa  that  the  snreti^a  conld  no  longer  be  anbroKated  in  the  rights 

of  the  piaintiflb  for  the  amoant  collocated  by  privilege,  tlie  ■ur»> 

tyahip  waa  eztinguiiihed  to  tRe  extent  of  the  amoant  for  which 

the  plainUM  had  filed  »  retraxit  (CC.  1060).  (2)  That  a  anm  of 

$S16  paid  by  the  aaretiea.  for  which  the  pUintiflb  gave  a  receipt 

^wlttiout  making  any  apadal  impotaUon  of  payment,  ahoald  b« 

.impute<l  on  account  of  the  ooata  in  the  Court  of  Queen'a  Bench, 

that  being  tlie  debt  which  tlio  defendant  had  the  irreataat  iii> 

tereat  in  paying.  (CC.  1161).    Maematltr  v.  mmnah,  469. 

TARIFF  OF  FEES.      - 

PetitionmuUrlAqitidation  Ad  <^  1^2.^    Noa.  41  and  42  oT the  Tariff 
of  Feaa  ara  aH^icable  to  a  patition  praoring  thatliqoidaton  under 
the  LiquMalion  Act  of  i882,  be  ordeavd  to  deliver  up  praperty  in 
their  powwion.    In  r«  The  Adanu  Tobaoeo  Co.,  16&      ' 
ObKgvtimvi^lmn.}    &»  Loajh42- 


TE&M. 


/ 


TBAN8FEB  OF  DEBT. 


/ 


Aetim  qf  trantfertt—StgnifieatUm—C.  C.  1671.J   Servloa  of  an  action 
'/  by  the  translbree  of  a  debt,  aatting  up  the  transfer,  is  equivalent 

to  signiflcatifMt  of  the  timnsfer.    NiehoUom  v.  iVpiew,  189. 
TBIAL.    See  faocmnma,  --./':■ 'r:^^. 

;*  TUTOR  AND  MINOR. 

1.  Aeeepkmee  qf  luooMfion.]    A  tutor  cannot  accept  a  successi<m 
which  flails  to  his  pupil,  without  an  anthoriaation  granted  on  tba 
—  advioe  <^  a  &mily  ooundl.    Johne  v.  /btton,  118. 

•^-—  2.  Ae^OH  pending  fur  renunal  of  tutor.']    While  an  actkm  tor  the  r»^ 
moral  of  a  tutor  is  pending  the  Court  will  not  order  that  a  capi- 
tal sum  be^plaoed  at  his  dlipaiaL    L^tet^  v.  £a  Oi«.  dii  Qrand 
■   ^  gVwM,  378i "  .  "  — — 
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TUTOR  AND  MINOR-Om<«n««#rf.       , 

— ^  v.  Atfugrment  oj  intnor  to  marry]  Wliem  a  minor  ongaftM  «o  marry, , 

without  til*  conaent  of  her  tutor,  ai|<i  ■ulNin(|a«ntly,  regretting 

the  engagement,  aaka  her  tutor  to  breali  off  the  engagement,  the 
V  Intervention  of  the  tutor  ia  Jnetinalile,  and  doea  not  make  him 

llal>le  in  dama«ea  to  tlie  other  |iarty  lo  tlie  engagiuiient.  (ladhtn* 

V.  Mitrarhe,  38. 
— —  4.  Judicial  abandonmmi  ma4$  by  Miar.]    Sm  ImoLTtMnr,  28& 

UNPAID  VENDOR.    Sm  Bala 
USUFRUCTUARY. 

MmMpal  Taxa.  ]    Municipal  tavea  and  other  public  dnea  are  pay* 
~ — r       able  by  the  naufructuary  ;  and  a  donor  cannot,  by  a  clause  of 
<iu(rii<«nMMl4,  tnm  the  immovablea  giv^n  from  sacii  charges. 
CiU  dt  MmUrtal  v.  Brmadon,  14A.  "T  . 


VENDITIONI  EXPONAS.    8u  PMuauoaa, 
VENDOR  AND  PURCHASER.    Set  Saia 
VOTERS'  LIST.    Su  EuKrrioMs  Aor. 


IK 


WATER  COURSE.    Stt  SsarirvDa,  434. 

WIFE.    Claim  for  ii^%m4$  (o  w^«  oowmme  m  6wn*.l    8t$  AonoM,  97. 

WILL.  - 

EMmet.\    In  the  abaenon  of  an  inscription  «n  faux,  oral  evidenoe 

cannot  be  admitted  to  (^utradict  the  enunciations  which  ai» 

contained  in  an  sittHutic  will.   Leriger  dii  LapkmU  t.  Datgna^f* 

444.  .    ,', 

Sm  Exmnmuti  iKviDBMCiab  <- 


4i 


\  ^ 


::■     '-'' 

■ 

% 

#  '  - 

« 

^w 

b. 

"  * 

- 

(. 

'  1 

' 

"-JK- 


«S5^T*      '    •vSSW-'Vli 


•\. 


■«•% 


C^^ 


,J^ ' 


